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UPPER  CANADA  REPORTS, 

OLD  SERIES. 
(Commencing  from  the  end  of  Mr.  Draper's  Volume  of  Printed  Reports.) 


IN  THE  KING'S  BENCH. 


CASES  DETERMINED   IN  HILARY  TERM,  6  WILL.  IV. 

(Continued.) 


Present — The  Hon.  Chief  Justice  Robinson, 
"  Mr.  Justice  Sherwood, 
"        Mr.  Justice  Macaulay. 


Maguire  v.  Post. 

In  case  for  illegal  distress,  the  plaintiff  is  entitled  to  succeed  on  shewing  that 
there  was  no  such  appraisement  as  the  law  directs,  even  though  but  for  nominal 
damages. 

Case  brought  by  the  plaintiff,  whose  goods  had  been 
distrained  for  rent,  against  the  landlord,  at  whose  instance 
the  distress  had  been  made.  The  declaration  contained 
three  counts.  The  first  stated  that  defendant  seized  and 
distrained,  &c,  brick,  &c,  of  plaintiff,  found  and  being  in 
and  upon  certain  premises  of  plaintiff's,  as  for  and  in  the 
name  of  a  distress  for  certain  arrears  of  rent  alleged  to  be 
due  to  defendant  for  the  use  and  occupation  of  the  said 
premises ;  yet  that  the  defendant  did  not  cause  the  same  to 
be  appraised  before  the  sale,  but  sold  the  same  without  it. 
2nd  count :  For  selling  at  an  under  value.  3rd  count : 
In  trover.  Plea :  General  issue.  At  the  trial  at  the  last 
assizes  for  the  Home  District,  it  was  proved  that  the  dis- 
tress had  not  been  regularly  appraised,  and  that  the  goods 
were  sold  for  much  less  than  their  value.  The  jury  were 
told  that  if  they  thought  no  improper  conduct  had  been 
pursued  in  regard  to  the  sale,  the  mere  fact  of  the  goods 
being  sold  at  a  sacrifice  did  not  make  the  defendant  liable 
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to  an  action.  And  as  to  the  want  of  an  appraisement, 
the  statute  doubtless  required  the  assessment  to  be  made ; 
and  if  the  plaintiff  appeared  to  have  sustained  any  damage 
from  the  omission  in  this  instance  he  would  be  entitled  to 
recover  recompence  for  such  damages  ;  but  that  he  could 
not  say  there  was  a  clear  right  of  action  unless  some 
damage  had  been  received.  The  jury  found  a  verdict  for 
the  defendant. 

In  Michaelmas  Term  last,  King  obtained  a  rule  nisi  to 
set  aside  this  verdict  for  misdirection.  Sullivan  shewed 
cause.    Judgment  was  now  given. 

The  Court  were  of  opinion  that  the  bare  fact  of  there 
having  been  no  appraisement  entitled  the  plaintiff  to  a 
verdict,  though  it  were  only  for  nominal  damages;  and  they 
therefore  made  the  rule  absolute. — 6  Price,  5;  2  Camp.  115  ; 
3  Camp.  521  ;  1  Lord  Ray.  53  ;  1  H.  Bl.  13  ;  2  Bing.  334 ; 
6  Mod.  629  ;  1  Str.  172  ;  4  Mod.  390  ;  Bull  N.  P.  81  $  1 
Camp.  172 ;  1  Esp.  Ca.  71  ;  M.  &  M.  172  ;  1  Stark.  N. 
P.  C.  137  ;  2  Str.  873. 


Sherwood  v.  Campbell. 

Plaintiff  agreed  with  defendant  after  action  brought,  that  if  defendant  would 
take  a  note  which  plaintiff  had  given  to  a  third  person,  it  should  be  allowed 
for  and  on  account  of  this  action.  Defendant  did  so,  and  by  such  payment 
and  other  items  of  set-off  accruing  before  action  brought,  over-balanced  plain- 
tiff's demand.  Held,  that  plaintiff  was  still  entitled  to  a  verdict  with  nominal 
damages,  which  would  carry  full  costs. 

Assumpsit.  Plea,  the  general  issue  and  set-off.  The 
following  point  was  raised  for  the  consideration  of  the 
court.  The  plaintiff  and  defendant  had  mutual  accounts. 
After  this  action  was  commenced,  and  before  the  trial,  the 
plaintiff  agreed  with  the  defendant  that  if  he  (defendant) 
would  settle  a  demand  which  a  third  person  had  against 
the  plaintiff  upon  a  note  of  hand,  the  same  should  be  al- 
lowed to  defendant  for  and  on  account  of  this  action.  At 
the  trial  the  defendant  shewed  that  he  had  settled  and 
taken  up  this  note  ;  and  he  proved  other  items  of  debt  due 
before  action  brought,  which,  added  to  this,  overbalance 
plaintiff's  demand;  and  he  therefore  claimed  a  verdict. 
The  plaintiff,  on  the  other  hand,  objected  that  the  action 
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could  not  be  barred  by  any  payments  made  since  it  was 
commenced  ;  the  issue  being  whether  any  sum  was  due  to 
the  plaintiff  when  he  brought  his  suit.  The  set-off,  he 
admitted,  must  of  course  be  allowed  to  the  full  extent 
proved ;  but  as  to  this  note,  which  defendant  had  taken  up 
pending  the  action,  he  contended  that  it  could  only  be 
allowed  in  reduction  of  damages,  and  might  have  the  effect 
of  rendering  the  verdict  merely  nominal,  but  that  it  would 
not  be  received  to  bar  the  action  and  thus  throw  the  costs 
upon  the  plaintiff. 

Sherwood,  i£,  argued  for  plaintiff,  and  Bogert  for  defen- 
dant. 

The  court  were  of  opinion  that,  as  in  general  the  effect  of 
payments  made  after  action  brought  can  only  be  to  mitigate 
the  damages,  so  there  was  no  ground  for  giving  any  other 
operation  to  such  a  payment  in  this  instance.  It  would 
be  strange  if  a  plaintiff,  having  commenced  his  suit,  should 
agree  to  give  such  effect  to  a  payment  made  afterwards  as 
the  defendant  contends  for  here.  It  is  not  reasonable  to 
presume  that  it  was  intended,  but  the  contrary ;  and  the 
words  of  the  written  agreement  of  plaintiff  support  what 
we  must  suppose  to  have  been  the  understanding  under 
such  circumstances ;  for  it  expresses  that  the  payment 
shall  be  acknowledged  for  and  on  account  of  the  action ; 
and  that  the  plaintiff  was  therefore  entitled  to  a  nominal 
verdict,  which  would  however  carry  full  costs. — 3  T.  R. 
186  ;  Holt,  N.  P.  C.  6  ;  2  Taunt.  203  ;  4  E.  502  ;  4  B.  & 
A.  345 ;  2  B.  &  A.  776  ;  5  B.  &  A.  886  ;  3  B.  &  B.  68  ; 
2  Esp.  N.  P.  C.  504 ;  2  Moore  30,  8 ;  8  Taunt.  146  ;  Bull, 
N.  P.  309. 

Per  Cur. — Postea  to  the  plaintiff. 


Hall  v.  Armour. 

Evidence  of  one  witness  that  he  had  seen  the  seal  of  a  foreign  court,  and  believed 
the  seal  affixed  to  document  produced  to  be  the  seal  of  that  court ;  and  of  an- 
other -witness,  that  he  had  been  to  the  office  of  the  foreign  court  and  compared 
the  seal  which  was  shewn  him  by  an  officer  of  the  court  with  that  produced 
in  evidence;  Held  sufficient  prima  facie  evidence  ot  the  judgment.  Where  a 
foreign  judgment  awards  a  certain  debt  and  costs  to  be  taxed,  Held  that  such 
costs  were  recoverable  in  an  action  on  the  judgment,  on  proving  the  amount 
at  which  they  were  afterwards  taxed. 
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Debt  on  foreign  judgment,  rendered  in  the  Court  of 
King's  Bench  for  the  District  of  Montreal  in  Lower  Canada, 
for  959/.  9s.  8rf.,  together  with  10Z.  Is.  Sd.  costs  of  suit. 

Plea — nil  debet. 

To  prove  the  judgment,  the  plaintiff  produced  at  the  trial 
before  Sherwood,  J.,  at  the  last  assizes  for  the  District  of 
Johnstown,  a  paper  purporting  to  be  a  copy  of  the  judg- 
ment, noted  at  the  foot — "A  true  copy.  (Signed)  Reed, 
Levesque  &  Monk,  P.  B.  R."— with  a  seal  attached  thereto 
bearing  the  insciption  "  Court  of  King's  Bench,  Montreal." 
There  was  also  put  in  a  bill  of  costs  on  a  separate  paper, 
taxed  at  10/.  Is.  8cL,  signed  "Judge  Pyke,  J.K.B.,"  with  a 
seal  like  the  other  attached  to  it.  A  witness  was  then 
called  who  swore  that  he  had  seen  the  seal  of  the  Court  of 
King's  Bench  at  Montreal,  and  that  he  believes  the  seal 
exhibited  to  be  the  seal  of  that  court.  Another  witness 
swore  that  he  went  to  the  office  of  the  King's  Bench  at  the 
Court  House  in  Montreal,  and  there  saw  these  two  papers 
in  the  hands  of  an  officer,  and  compared  the  seal  with 
the  seals  shewn  to  him  in  the  office,  and  believes  them 
to  be  the  same  seal.  The  judgment  awarded  the  debt, 
stating  the  amount,  and  awarded  costs  also — not  however 
any  specific  sum,  but  leaving  the  costs  to  be  taxed  after- 
wards. It  was  objected  at  the  trial  that  there  was  not 
sufficient  evidence  of  the  judgment,  and  the  costs  could  not 
be  recovered  as  forming  part  of  the  judgment,  on  account 
of  their  not  being  included  in  the  entry  of  the  judgment, 
but  left  to  be  ascertained  afterwards.  The  jury  found  for 
the  plaintiff' 

In  Michaelmas  Term,  Bogerl  obtained  a  rule  nisi  to  set 
aside  the  verdict  on  the  objection  urged  at  the  trial.  Draper 
shewed  cause.  The  opinion  of  the  court  was  this  day 
delivered  by 

Robinson,  C.  J. — We  consider  the  judgment  to  be  suffi- 
ciently proved,  and  that  the  costs  are  properly  allowed  ;  for 
they  were  awarded  expressly  in  the  judgment,  though  left 
to  be  ascertained  by  taxation  before  a  judge,  which  is  shewn 
to  have  taken  place.  It  is  reasonable  to  infer  that  such  is 
the  ordinary  course  of  practice  in  this  foreign  court,  where 
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the  nature  of  the  proceeding  accounts  for  it.  The  judge 
tries  the  cause  without  a  jury,  and  renders  judgment  for 
the  demand  at  the  trial.  The  costs,  of  necessity,  must  be 
afterwards  taxed,  and  then  by  reference  they  become  part 
of  the  judgment.  There  was  no  surmise  against  the  exis- 
tence of  the  judgment  or  the  genuineness  of  the  seal :  the 
objection  was  that  the  evidence  was  not  prima  facie  suffi- 
cient to  sustain  the  verdict. — I  B.  &  Adol.  459;  Str.  733; 
1  Star.  N.  P.  C.  515;  2  Star.  N.  P.  C.  6 ;  3  Ea.  221; 
1  Camp.  215;  1  Camp.  63,  255  ;  3  Camp.  215;  4  Camp. 
28 ;  2  Stark.  11  ;  1  Doug.  1 ;  8T.R.  17,  307  ;  4  M.  &  S. 
20;  6  M.  &  S.  34. 

Sherwood,  J.,  and  Macaulay,  J.,  of  the  same  opinion. 

Per  Cur.— Postea  to  the  plaintiff. 


Ferris  v.  Dyer  &  McDonell. 

In  trespass  for  false  imprisonment,  a  plea  justifying  the  imprisonment  under  a 
ca.  re.  from  a  district  court,  but  not  stating  an  affidavit  to  have  been  filed  on 
which  such  writ  was  issued,  held  bad  on  demurrer.  No  objection  lies  to  a 
replication  to  such  a  plea — "  that  there  was  no  affidavit  of  a  debt  certain  duly 
made  and  filed,"  on  the  ground  that  it  involves  a  negative  pregnant. 

A  judge  of  a  district  court  has  no  authority  to  order  an  arrest,  upon  an  affidavit 
which  disclosed  a  c*use  of  action  founded  on  a  contract,  on  which  the  damages 
are  unliquidated. 

Trespass  and  false  imprisonment.  Plea — 1st.  General 
Issue.  2nd.  The  defendants  justify  under  a  ca.  re.  from 
the  district  court,  saying  that  before  the  time  when,  &c,  a 
writ  of  our  Lord  the  King,  called  a  ca.  re.,  was  issued  out 
of  the  Niagara  District  Court  of  our  said  Lord  the  King, 
directed,  &c,  in  a  plea  of  trespass  on  the  case  upon  pro- 
mises ;  and  that  defendant  McDonell,  as  attorney  for  the 
other  defendant  Dyer,  endorsed  the  said  writ  for  bail  for 
10Z.  by  virtue  of  an  order  of  one  of  the  judges  of  the  said 
Niagara  District  Court,  and  an  affidavit  of  the  cause  of 
action  of  the  said  Dyer  in  that  behalf,  before  them  duly 
made  and  filed  of  record  in  the  said  court,  &c,  according 
to  the  form  of  the  statute,  &c,  whereon  plaintiff  was  ar- 
rested. To  this  plea  the  plaintiff  replies  that  defendants  of 
their  own  wrong  committed  the  trespasses,  &c,  without 
this,  that  any  affidavit  of  the  cause  of  action  of  the  said 
Dyer,  in  "  that  behalf  was  before  then  made  and  filed  of 
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record,  according  to  the  statute,  "&c.  Defendant  rejoins, 
that  an  affidavit  of  the  cause  of  action  of  the  said  Dyer,  &c, 
was  before  then  duly  made  and.  filed  of  record  in  the  said 
Niagara  District  Court,  &c,  according  to  the  form  of  the 
statute,  &c,  as  they  have  in  their  plea  alleged.  In  a  3rd 
plea  to  the  1st  and  2nd  counts,  the  defendants  justify  under 
a  ca.  re.  from  the  district  court  (as  before)  endorsed  for  bail 
for  10Z.,  by  virtue  of  an  order  of  One  of  the  judges,  &c, 
saying  nothing  about  an  affidavit  of  debt.  To  this  plea 
plaintiff  replies,  "that  before  the  issuing  the  said  writ 
there  was  no  affidavit  duly  made  and  sworn  by  the  said 
Dyer,  his  servant  or  agent,  of  the  cause  of  action  and  of  the 
amount  justly  and  truly  due  to  the  said  Dyer  from  the  said 
plaintiff  in  any  action  of  contract  within  the  jurisdiction  of 
the  said  district  court,  and  duly  filed,  to  authorize  the 
issuing  of  the  said  writ  and  the  said  endorsement  thereon 
for  bail."  The  defendants  rejoin,  that  "  before  the  issuing 
of  the  said  writ,  there  was  an  affidavit  duly  made  and 
sworn  by  the  said  Dyer  of  the  cause  of  action,  &c.  (affirm- 
ing what  the  declaration  denied,  concluding  to  the  country)" 
4th  plea — that  before,  &c,  a  certain  writ  of  our  Lord  the 
King,  commonly  called  a  ca.  re.,  was  issued  out  of  the 
Niagara  District  Court  of  our  said  Lord  the  King  before 
the  judges  thereof,  the  said  court  then  and  still  being  holden 
at  Niagara  aforesaid,  &c,  directed,  &c,  by  which  writ, 
&c,  our  said  Lord  the  King  commanded,  &c,  that  he  should 
take,  &c,  to  answer  the  said  Dyer  in  a  plea  of  trespass  on 
the  case  upon  promises,  &c. ;  and  that  McDonell,  one  of 
the  said  Defendants,  as  attorney  for  Dyer,  the  other  defen- 
dant, duly  endorsed  the  said  writ  for  bail  for  10/.,  according 
to  the  form  of  the  statute,  &c,  by  virtue  of  which  said  writ, 
&c,  sheriff  arrested  the  plaintiff,  which  is  the  supposed 
trespass.  Replication  to  this  plea — "  that  before  the  issuing 
of  the  said  writ  there  was  no  affidavit  duly  made  and 
sworn  by  the  said  Dyer,  his  servant  or  agent,  of  the  cause 
of  action,  and  of  the  amount  justly  and  truly  due  to  Dyer 
from  the  plaintiff  in  any  action  of  contract  within  the 
jurisdiction  of  the  said  district  court,  and  duly  filed  with 
the  clerk  of  the  said  court,  to  authorise  the  issuing  of  the 
6aid  writ,  &c,  as  in  the  4th  plea,  &c. 
/ 
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To  this  replication  there  was  a  general  demurrer." 

The  cause  was  tried,  and  contingent  damages  on  the 
demurrer  assessed  at  the  last  assizes  for  the  Niagara  Dis- 
trict. At  the  trial,  the  affidavit  was  produced.  It  was  a 
special  affidavit  setting  forth  an  agreement  to  do  certain 
work,  and  a  breach  and  damages  sustained  in  consequence 
— such  an  affidavit  as  clearly  would  not  authorize  an  arrest 
in  King's  Bench  without  a  judge's  order.  They  proved 
also  an  order  of  a  judge  of  the  Niagara  District  Court  for 
a  bailable  writ  on  that  affidavit.  And  it  was  raised  as  a 
question  of  law  and  reserved  for  the  consideration  of  the 
court,  whether  that  evidence  supported  the  defendant's 
pleas  and  the  issue  raised  thereon. 

This  question  and  the  demurrer  thereon  were  argued  in 
Michaelmas  Term  by  Burns  for  the  plaintiff,  and  McDonell, 
R.,  for  the  defendants. 

Robinson,  C.  J. — As  to  the  demurrer,  it  is  objected  thai 
the  replication  in  stating  that  no  affidavit  was  duly  made 
and  sworn,  involves  a  negative  pregnant,  and  is  on  that 
account  vitious  ;  but  in  Dudle}7  v.  Watchhorn  etal.  (16  Ea. 
39),  it  was  determined  that  a  party  may  plead  that  no  writ 
of  ca.  sa*  was  duly  issued,  where  the  object  is  to  charge  the 
bail ;  and  besides  the  objection  that  a  plea,  contains  a  nega- 
tive pregnant  cannot  avail  on  general  demurrer.  But  the 
plea  is  clearly  bad  in  not  setting  out  an  affidavit  to  warrant 
the  capias  ad  resp,  upon  the  principle  that  a  party  justifying 
under  the  process  of  an  inferior  court  must  shew  that  it 
regularly  issued :  the  authority  of  such  a  court  must  be 
made  to  appear — nothing  will  be  presumed.  Moreover, 
the  defendant,  by  demurring  to  the  replication,  admits  that 
there  was  no  affidavit  to  warrant  the  writ,  and  it  is  impossi- 
ble to  give  judgment  in  his  favor. — Willes,  37,  note  ;  Str. 
993;  3  T.  R.  183  1  Salk.  404,  n. ;  2  Esp.  N.  P.  C.  642  ; 
1  Willes,  39. 

As  to  the  point  raised  at  the  trial :  If  the  affidavit  pro- 
duced c<  be  an  affidavit  of  the  cause  of  action,  duly  made 
according  to  the  form  of  the  statute,"  it  supports  the  de- 
fendant's issue  on  the  second  plea.  If  it  be  "  an  affidavit 
of  the  cause  of  action  and  of  the  amount  justly  and  truly 
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due  the  defendant  Dye?  in  an  action  of  contract  within  the 
jurisdiction  of  the  said  district  court,  and  duly  filed,  to 
authorize  the  issuing  of  the  said  writ  and  of  the  said  en- 
dorsement thereon  for  bail,"  then  it  supports  defendant's 
issue  on  the  third  plea. 

The  statute  2  Geo.  IV.,  ch.  2,  says,  "  And  whereas  it  is 
expedient  to  authorize  the  said  courts  to  issue  writs  of 
capias  in  all  actions  within  their  respective  jurisdiction, 
be  it  enacted,  &c,  that  the  said  courts,  &c,  are  hereby 
authorized  and  empowered  to  issue  writs  of  capias  ad  res- 
pondendum in  all  actions  of  contract  within  their  jurisdic- 
tion, &c.  ;  and  in  like  manner  to  issue  writs  of  ca.  sa.  on 
all  judgments  regularly  entered  in  said  courts,"  &c.  The  9th 
clause — "And  be  it  further,  &c,  that  before  any  such  writ 
as  afosesaid  shall  be  sued  out,  the  same  affidavits  as  may 
by  law  be  required  to  authorize  the  issuing  of  a  like  writ 
from  the  Court  of  King's  Bench  in  this  province  should  be 
made  before  a  judge  of  the  district  court,  the  clerk  thereof, 
or  before  a  commissioner  of  the  King's  Bench  ;  and  the 
said  affidavit  so  made  shall  be  filed  with  the  clerk."  The 
district  court  is  made  a  court  of  record,  and  authorized  to 
hold  plea  in  all  matters  of  contract  from  40s.  to  15/.  or  40/., 
according  as  the  demand  is  liquidated  or  not.  The  statute 
2  Geo.  IV.  ch.  1,  sec.  8  (the  King's  Bench  Act),  enacts  "  that 
no  person  shall  be  arrested  or  holden  to  special  bail  upon 
any  process  issuing  out  of  the  said  court  in  a  civil  suit 
when  the  cause  of  action  shall  not  amount  to  5/. ;  and  when 
the  cause  of  action  shall  amount  to  51.  and  upwards,  it  shall 
not  be  lawful  for  the  plaintiff  to  proceed  to  arrest  the  body  of 
the  defendant,  unless  an  affidavit  be  first  made  by  such 
plaintiff,  his  servant  or  agent,  of  such  cause  of  action,  and 
the  amount  justly  and  truly  due  to  the  plaintiff  from  the 
defendant ;  and  also  that  such  plaintiff,  &c,  is  apprehen- 
sive defendant  will  leave  this  province  without  satisfying 
the  said  debt,  &c,  and  the  sum  specified  in  such  affidavit 
shall  be  endorsed  on  the  writ,  for  which  sum  so  endorsed 
the  sheriff  shall  take  bail,  and  no  more."  The  9th  clause 
enacts  that  it  shall  be  lawful  for  any  plaintiff,  having  made 
such  affidavit,  to  sue  out  from  any  commissioner  in  bank- 
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ruptcy  a  writ  of  ca.  re.,  to  which  the  affidavit  shall  be  an- 
nexed ;  whereupon  any  constable  may  arrest  defendant  and 
deliver  him  to  the  sheriff.  The  tenth  section  enacts,  that 
in  all  cases  in  which  the  cause  of  action  shall  be  other  than 
a  debt  certain,  of  which  affidavit  may  be  made  as  hereinbe- 
fore mentioned,  it  shall  be  lawful  to  hold  the  defendant  to 
bail,  a  judge's  order  having  been  first  obtained  for  that  pur- 
pose in  such  cases  and  in  such  manner  as  is  provided  by 
the  law  and  practice  of  the  Court  of  King's  Bench  in 
England. 

I  think  it  clear  upon  these  statutes  that  the  district  courts 
are  only  authorized,  to  issue  a  writ  of  capias,  &c,  upon  such 
affidavit  asunder  the  King's  Bench  Act  will  authorize — that 
is,  will  of  itself  authorize  the  Court  of  King's  Bench  to  issue 
a  capias  to  hold  to  bail ;  and  equally  clear  that  a  capias  to 
hold  to  bail  cannot  issue  from  the  King's  Bench  upon  any 
affidavit  merely,  unless  it  is  an  affidavit  of  a  debt  certain  ; 
for  the  9th  clause  says  that  the  act  only  authorizes  that. 
The  10th  section  of  the  King's  Bench  act  gives  powTer  to 
hold  to  bail  upon  a  judge's  order,  saying  nothing  of  an  affi- 
davit; but  the  District  Court  Act  is  silent  as  to  judges' 
orders ;  and  I  think  on  the  principle  applying  to  courts  of 
inferior  limited  jurisdiction,  the  power  is  not  given  to  any 
such  court,  or  judge  thereof,  by  implication  and  construc- 
tion.   If  construction  could  do  it,  I  think  such  a  construc- 
tion not  obvious  upon  comparing  these  statutes,  but  the 
contrary.    Our  Court  of  King's  Bench  could  of  its  inherent 
authority  arrest  wherever  it  had  jurisdiction.    Its  first  pro- 
cess is  in  all  cases  capias ;  aud  the  statute  only  restrains 
its  power  by  preventing  actual  arrest  on  the  capias^  except 
in  certain  cases.    The  district  courts  by  the  statute  have 
process  by  summons  only  in  general,  and  except  in  so  far 
as  the  act  expressly  gives  it,  have  not  and  cannot  have  any 
power  over  the  person.    The  act  gives  it  in  cases  where 
such  an  affidavit  can  be  made  as  is  required  in  the  King's 
Bench,  to  authorize  the  issuing  of  a  capias  (meaning  rather 
to  authorize  the  holding  to  bail  on  a  capias).    The  King's 
Bench  Act  requires  in  terms  no  affidavit  to  arrest,  except 
for  a  sum  certain. 

c  vol.  v. 
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General  practice  under  a  statute  is  material.  I  never 
heard  before  of  a  judge's  order  to  arrest  in  a  district  court, 
and  I  believe  the  District  Court  Act  has  not  received  such 
construction  from  any  of  the  different  judges  presiding  in 
the  district  courts.  In  my  opinion,  the  defendant  has  not 
proved  his  issue,  not  having  produced  such  an  affidavit  as 
is  required  in  the  King's  Bench  for  authorizing  personal 
arrest — that  is,  not  having  produced  an  affidavit  of  debt 
shewing  the  amount  justly  and  truly  due — such  an  affida- 
vit as  would  of  itself  authorize  bailable  process  in  such 
court,  without  the  intervention  of  a  judge's  discretionary 
order.  The  affidavit  that  is  required  in  the  King's  Bench 
to  authorize  bailable  process  is  an  affidavit  of  debt  in  a  sum 
certain — no  other  affidavit  can  authorize  it.  That  a  judge 
Can  authorize  arrest  without  such  an  affidavit  is  certain ; 
and  it  seems  that  in  England  he  might  do  so  without  any 
affidavit,  though  it  is  ordinary  practice  to  require  one. 
And  the  same  right  can  be  exercised  by  a  judge  of  this 
court,  and  in  the  same  manner.  Our  statute  expressly 
authorises  it.  The  statute  which  creates  and  regulates  the 
district  court,  on  the  other  hand,  does  not  authorize  this,  but 
I  think  prohibits  it ;  and  at  any  rate,  no  power  over  the 
person  can  be  assumed  by  construction  or  inference  by  this 
inferior  court,  whose  ordinary  process  is  by  summons.  I 
think  therefore  the  postea  should  be  awarded  to  the  plain* 
tiff. 

Sherwood,  J.,  concurred  with  the  Chief  Justice. 

Macaulay,  J. — The  demurrer  admitting  the  want  of  an 
affidavit,  and  no  other  authority  for  the  writ  being  shewn, 
it  would  seem  to  follow  that  the  justification  is  insufficient 
in  law.  The  issues  of  fact  are — 1st.  Whether  an  affidavit 
of  the  cause  of  action  of  Dyer  was  duly  made  and  filed 
of  record  in  the  Niagara  District  Court  according  to  the 
form  of  the  statute,  which  requires  the  amount  to  be  stated. 
2nd.  Whether  an  affidavit  of  the  cause  of  action  of  Dyer, 
and  of  the  amount  justly  and  truly  due  to  him  from  the 
plaintiff,  was  made  and  filed  according  to  the  statute.  It 
may  be  questionable  whether  the  affidavits  should  not  be 
set  out  in  pleading.    The  issue,  as  joined,  may  in  a  great 
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degree  consist  of  matter  of  law.  It  is  a  question  of  fact 
whether  any  affidavit  at  all  was  made  and  filed  ;  but  if  so, 
it  is  one  of  law  whether  it  stated  the  cause  of  action  in 
compliance  with  the  statute.  Perhaps  the  plaintiff  in  his 
replication  should  strictly  have  set  out  the  affidavit,  &c, 
as  inducement,  and  denied  any  other  conforming  to  the 
statute,  to  which  defendant  should  demur  if  in  itself  a  com- 
pliance or  a  sufficient  authority  for  the  issue  of  t  he  ca.  re.  and 
the  arrest.  The  last  issue,  if  a  good  one,  clearly  requires 
proof  of  an  affidavit  swearing  to  a  sum  certain  in  the  or- 
dinary way,  and  is  not  sustained.  The  only  remaining 
question  is,  what  is  the  substance  of  the  first  issue.  By 
adverting  to  the  English  statute  12  Geo.  I.  ch.  29,  and  the 
decisions  under  it,  it  will  be  found  that  the  affidavit  of  the 
plaintiff's  cause  of  action  requires  the  amount  due  to  be 
specified  in  strict  and  unequivocal  terms  ;  and  an  affidavit 
of  the  cause  of  action  according  to  the  statute  here  can  only 
mean  such  an  affidavit  as  is  mentioned  in  2  Geo.  IV,  ch.  2, 
sec.  9,  and  in  2  Geo.  IV.  ch.  1,  sec.  8. 

It  appears  therefore  upon  the  pleadings  to  which  the 
demurrer  relates,  that  it  stands  admitted  there  was  no 
affidavit  conformable  to  the  statute  ;  nor  is  any  other  pro- 
ceeding shewn,  which  nevertheless  authorized  the  issue  of 
bailable  process ;  and  under  the  issues,  in  fact,  the  affidavit 
offered  in  evidence  is  defective  in  substance  upon  the  face 
of  it,  as  not  shewing  a  specific  sum  due  upon  the  alleged 
cause  of  action — a  fact,  in  short,  which  the  nature  of  the 
transaction  did  not  allow  the  defendant  Dyer  to  state. 
Under  these  pleadings,  the  question  is  not  properly  raised 
whether  upon  such  an  affidavit  as  that  produced  it  was 
competent  to  a  judge  of  the  district  court  to  grant  an  order 
for  bailable  process  in  his  discretion  as  to  amount  not  ex- 
ceeding 151.  To  present  that  point,  the  affidavit  and  judge's 
order  should  have  been  set  out  as  they  exist,  and  have  been 
relied  on  as  authorizing  and  justifying  the  process  and 
arrest.  If  that  had  been  done,  however  powerful  the  argu- 
ment against  any  extension  of  the  jurisdiction  of  inferior 
courts  created  by  statute  beyond  the  strict  letter  of  the  act, 
or  against  the  power  of  the  judge  of  a  district  court  to  act 
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judicially  in  this  matter  out  of  court  or  in  vacation,  even 
could  the  court  itself  grant  a  bailable  process  upon  such 
an  affidavit,  I  am  not  fully  satisfied  that  such  an  authority 
is  not  fairly  deducible  from  the  two  acts  2  Geo.  IV.  ch.  1 
&  2  taken  together. 

The  title,  though  indicative  of  the  scope  of  the  statute,  is 
said  to  form  no  part  of  the  law  or  act  itself;  it  merely  indi- 
cates the  general  subject  of  the  law.  Both  these  acts  were 
passed  at  the  same  time  ;  and  so  far  as  relates  to  the  subject 
of  arrest,  should  be  construed  in  pari  materia.  They  were 
passed  to  repeal  part  of  and  amend  the  laws  in  force 
respecting  the  practice  of  the  Court  of  King's  Bench,  and 
to  reduce  into  one  act  the  several  laWs  respecting  district 
courts  and  regulating  the  practice  thereof,  and  also  to  extend 
the  powers  of  the  said  district  courts.  The  general  juris- 
diction of  this  court  is  derived  from  the  34  Geo.  III.  ch.  2 ; 
and  its  general  power  to  issue  bailable  process  is  recog- 
nized in  sec.  6  of  that  act,  which  is  restricti  ve,  and  without 
which  it  would  seem  to  have  been  competent  to  the  courts 
to  have  issued  bailable  process  under  judge's  orders  in  like 
manner  as  in  England.  Upon  the  repeal  of  that  clause  by 
2  Geo.  IV.  ch.  I,  the  authority  would  seem  clear;  and  in- 
asmuch as  the  terms  of  the  statute  2  Geo.  IV.  ch.  I,  sec.  8, 
correspond  with  those  of  12  Geo.  I,  ch.  20,  which  in  8th 
East  was  held  not  to  restrict  the  former  authority  of  the 
superior  courts  and  the  judges  of  them,  the  10th  sec.  was 
not  material  to  warrant  the  issue  of  bailable  process  from 
this  court  upon  a  judge's  order  obtained  under  the  same 
circumstances  as  would  be  required  to  exist  in  England. 

The  34  Geo.  III.  ch.  2,  sec.  6,  enacted  that  no  person 
should  be  arrested  or  holden  to  bail  upon  any  process 
issuing  out  of  the  court,  &c,  unless  an  affidavit  were  first 
made  and  filed  by  the  plaintiff  that  the  defendant  was  in- 
debted to  him  in  a'  sum  certain,  which,  together  with  the 
account  for  which  it  became  due,  should  be  specified,  &c. 
The  early  district  court  acts  did  not  confer  the  power  of 
issuing  bailable  process  at  all.  The  12  Geo.  I.  ch.  29,  pro- 
vided that  no  person  should  be  held  to  bail  upon  process  of 
the  superior  courts  at  Westminster  when  the  cause  of  action 
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was  not  10/.  and  upwards,  or  out  of  inferior  courts  unless 
to  40s.  and  upwards — the  right  of  any  inferior  courts  to 
issue  such  process  being  undoubted ;  and  that  when  the 
plaintiff's  cause  of  action  equalled  10/.  or  40s.  or  upwards 
as  aforesaid,  affidavit  should  be  made  and  filed  of  such 
cause  of  action,  and  the  sum  therein  specified  should  be 
endorsed  on  the  writs.  The  2  Geo.  IV.  ch.  1,  sec.  S,  also 
declares  that  no  person  should  be  arrested  or  holden  to  bail 
upon  process  of  this  court  when  the  cause  of  action  shall 
not  amount  to  5/.,  and  when  it  equalled  or  exceeded  that 
sum  it.  should  not  be  lawful  for  the  plaintiff  to  proceed 
to  arrest  the  body  unless  an  affidavit  were  first  made  and 
filed  of  the  cause  of  action  and  the  amount  justly  and  truly 
due,  &c.  A  comparison  shews  that  the  decision  in  8  East 
applies  to  this  clause  of  our  act  with  even  greater  force  than 
to  the  12  Geo.  L  The  53  George  III.,  ch.  3,  sec.  5,  enacts 
that  no  ca.  sa.  should  issue  in  any  action  unless  an  affidavit 
were  first  madj  and  filed  by  the  plaintiff,  his  servant  or 
agent,  that  the  deponent  verily  believed  the  defendant  was 
about  to  leave  the  province  with  intent  to  defraud  his 
creditors,  or  that  he  had  secreted  or  removed  his  effects,  or 
had  made  some  secret  and  fraudulent  conveyance  thereof 
in  order  to  prevent  the  same  from  being  taken  in  execution. 
This  was  repealed  by  2  Geo.  IV.  ch.  1,  which  in  sec.  15 
enacts  that  in  all  cases  where  a  party  is  held  to  special  bail 
it  shall  not  be  necessary  to  make  or  file  any  further  or  other 
affidavit  before  suing  out  a  ca.  sa.  ;  and  that,  where  the 
party  has  not  been  held  to  special  bail,  a  writ  of  ca.  sa.  may 
issue  after  judgment  upon  an  affidavit  of  the  same  form  as 
is  thereby  required  to  be  made  for  the  purpose  of  suing  out 
a  capias  in  mesne  process,  or  upon  affidavit  by  the  plaintiff, 
his  servant  or  agent,  that  he  hath  reason  to  believe  the  de- 
fendant hath  parted  with  his  property  or  made  some  secret 
or  fraudulent  conveyance  thereof  in  order  to  prevent  its 
being  taken  in  execution.  The  2  Geo.  IV.  ch.  2,  enables 
the  district  court  to  hold  plea  in  all. matters  of  contract  from 
40s.  to  15/.,  and  when  the  amount  is  liquidated  or  ascer- 
tained, to  40/.  The  8th  sec.  recites  that  it  was  expedient 
to  authorize  the  said  courts  to  issue  writs  of  ca.  re.  and  ca. 
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sa.  in  all  actions  of  contract  within  their  jurisdiction  ;  and 
enacts  that  they  are  empowered  to  issue  such  writs  in  all 
such  actions.    Sec,  9  further  enacts,  that  before  any  such 
writ  as  aforesaid  should  be  sued  out  (it  does  not  say  issued 
by  the  court,  but  sued  out  as  it  may  be  by  the  party),  the 
same  affidavit  as  may  by  law  be  required  to  authorize  the 
issuing  of  a  like  writ  from"  this  court  shall  be  made  before 
a  judge  of  the  court,  &c,  and  filed  with  the  clerk,  &c. 
This  clause  may  certainly  be  explained  upon  satisfactory 
grounds,  excluding  a  right  to  arrest  under  a  judge's  order. 
Writs  of  ca.  re.  and  ca.  sa.  being  both  contemplated  and 
different  affidavits  according  to  circumstances,  sufficing  in 
this  court  to  warrant  such  writs,  it  may  be  said  that,  no 
more  was  meant  in  that  clause  than  that,  whatever  affidavit 
would  entitle  a  plaintiff  to  sue  out.  a  ca.  re.  or  a  ca.  sa.  in 
this  court,  should  equally  authorize  him  to  do  so  in  the 
district  court.    Yet,  if  it  be  established  that  no  bailable 
process  can  issue  from  this  court  without  an  affidavit, 
although  a  judge's  order  be  required  in  addition  to  some 
affidavits,  as  being  made  abroad,  or  stating  a  case  of  un* 
liquidated  damages,  it  may  be  argued  with  plausibility,  at 
least,  that  a  similar  affidavit,  combined  with  a  like  judge's 
order,  should  answer  in  the  district  court.    The  2  Geo.  IV. 
ch.  1,  sec.  10,  is  couched  in  very  general  terms.    It  enacts 
that  in  all  cases  (not  saying  in  this  court  only)  in  which 
the  cause  of  action  shall  be  other  than  a  debt  certain,  of 
which  affidavits  may  be  mada  as  previously  mentioned,  it 
should  be  lawful  to  hold  the  defendant  to  bail,  a  judge's 
order  having  been  first  obtained  for  that  purpose,  in  such 
manner  as  is  provided  by  the  law  and  practice  of  the  Court 
of  King's  Bench  in  England.    If  these  two  acts  had  been 
incorporated  in  one,  and  the  clause  had  stood  after  the  9th 
sec.  of  ch.  2  instead  of  before  it,  or  if  it  had  preceded  sec. 
8  of  ch.  1  instead  of  following  it,  little  doubt  could  have 
been  entertained  touching  the  extent  of  the  application. 
No  very  wild  discretion  would  be  imparted  by  it  to  the 
district  courts  ;  for  where  the  demand  is  unliquidated,  the 
jurisdiction  extends  only  to  15/.,  and  no  arrest  could  be 
allowed  by  a  judge  beyond  that  sum.    The  12th  sec.  of 
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ch.  1  does  not  say  the  plaintiff  shall  be  at  liberty  to  hold 
the  defendant  to  bail ;  but  that  in  all  cases  not  a  debt  cer- 
tain, it  shall  be  lawful  to  hold  the  defendant  to  bail-— that 
is,  for  the  court  to  do  it  at  the  instance  of  the  plaintiff,  a 
judge's  order  having  been  first  obtained.  The  district 
courts  may  issue  bailable  process  in  all  matters  of  contract 
within  their  jurisdiction  ;  but  no  such  writ  can  be  sued  out 
until  an  affidavit  be  made  and  filed.  Yet  in  all  cases  where 
no  such  affidavit  can  be  made,  it  does  not  follow  that  a 
defendant  may  not  be  lawfully  holden  to  bail,  a  judge's 
order  being  first  obtained  in  such  case  and  in  such  manner 
as  is  provided  by  the  law  and  practice  of  the  Court  of 
King's  Bench  in  England.  The  district  courts  are  referred 
to  the  law  of  this  court  for  the  affidavits  that  warrant  writs 
of  ca.  re.  and  ca.  sa.,  and  may  equally  well  be  referred  to 
the  Court  of  King's  Bench  in  England  for  the  rule  in  such 
exceptions  to  the  general  course  as  may  arise.  The  law 
and  practice  of  the  King's  Bench  in  England,  as  it  existed 
at  the  passage  of  these  acts,  became  a  statute  law  here ; 
and  by  such  law  and  practice,  a  judge's  order  for  an  arrest 
could  be  obtained  without  an  affidavit ;  and  I  see  no  good 
reason  why,  in  the  spirit  of  the  statutes  of  1822,  a  special 
affidavit  of  the  cause  of  action,  omitting  the  specific  sum, 
might  not  warrant  an  arrest  upon  a  judge's  order  for  a  sum 
not  exceeding  15Z,  in  the  district  courts  as  well  as  in  this. 

If  this  cannot  be  done,  then  it  follows  that  while  sec.  8 
of  ch.  2  authorizes  the  district  courts  to  issue  writs  of  capias 
in  all  actions  of  contract  wiihin  their  jurisdiction,  sec.  9 
takes  it  away  again,  and  restricts  it  to  those  cases  only  in 
which  the  plaintiff  can  depose  to  a  debt  certain,  which,  had 
it  been  intended,  might  have  been  at  once  so  expressly 
declared.  It  could  not  be  said  of  a  ca.  re.  issued  by  virtue 
of  a  judge's  order  upon  a  full  affidavit  of  circumstances, 
that  it  had  not  issued  upon  just  such  an  affidavit  or  the  same 
kind  of  affidavit  as  might  by  law  be  required  to  authorize 
the  issuing  (not  suing  out.)  a  like  writ  under  like  cirum- 
stances  from  this  court.  No  judge's  order  can  be  obtained 
in  this  court  without  an  affidavit ;  such  being  the  law  and 
practice  of  the  Court  of  King's  Bench  in  England  in  1822. 
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At  common  law,  a  defendant  was  not  liable  to  be  ar- 
rested upon  mesne  process  for  civil  injuries  without  force, 
out  of  any  court.  Several  statutes,  however,  enlarged  the 
privilege  of  arrest.  A  plaintiff  might  arrest — 1st.  At  com- 
mon law,  in  trespass.  2nd.  By  52  H.  III.  c.  23,  in  account. 
3rd.  By  25  Ed.  III.  ch.  17,  in  debt  and  detinue.  4th.  By 
19  H.  VII.  ch.  9,  in  case  in  the  superior  courts  at  least,  and 
it  would  seem  also  in  inferior  courts  by  custom,  and  I 
should  suppose  equally  by  other  lawful  authority,  which 
allowed  the  capias  as  process.  By  virtue  of  ch.  2,  sec.  8, 
the  district  courts  could  issue  bailable  process  in  all  cases 
of  contract  without  any  affidavit  at  all.  Then,  may  it  not 
well  be  argued  that  sec.  9,  which  enacts  that  no  such  writ 
shall  be  sued  out  without  an  affidavit,  relates,  like  12  Geo. 
I.  ch.  29,  to  the  plaintiff  suing  out  process  as  of  right,  leav- 
ing to  the  court  upon  common  law  principles,  and  the  spirit 
of  ch.  1,  sec.  10,  the  discretionary  power  of  issuing  such 
process  in  case  of  unliquidated  damages  under  15/.  The 
language  of  the  clause  is  comprehensive  enough,  and  is 
not,  in  terms  at  least,  limited  to  the  Court  of  King's  Bench 
in  this  province,  which  in  truth  required  not  the  aid  of  any 
such  authority.  At  the  same  time,  I  freely  confess  the 
opposite  construction  may  be  placed  upon  the  2  Geo.  IV. 
ch-  2,  for  cogent  reasons. — 3  Dowl.  714. 

Per  Cur. — Judgment  for  plaintiff  on  demurrer,  and  the 
postea  to  the  plaintiff. 


Friesman  v.  Donnelly  and  McLeod. 

In  trespass  for  taking  cattle — counts  in  the  declaration  not  setting  out  the  na- 
ture, &c,  of  things  seized,  but  saying  only  "  divers  other  cattle,"  or  "divers 
goods  and  chattels,"  without  further  specification,  Held  bad  on  general  demurrer. 
In  trespass  for  laking  the  goods  of  A  ,  plea  of  a  fi.  fa.  against  the  goods  of  B., 
and  that  divers  goods  of  B.  were  in  possession  ot  A.  the  plaintiff,  wherefore 
defendant  seized  them,  Held  bad  on  special  demurrer  for  want  of  an  averment 
that  they  were  the  same  goods.  Qucere — if  such  a  plea  amounts  to  the  general 
issue. 

Trespass  against  the  deputy  sheriff  of  the  Niagara  Dis- 
trict and  his  bailiff.  There  were  four  counts  in  the  declar- 
ation. 1st.  For  that  defendants  on  the  1st  of  January,  1835, 
seized,  took  and  drove  away  divers  cattle — to  wit,  ten  oxen, 
&c.— and  converted  them  to  their  own  use.    2nd.  That 


FRIESMA.N  V.  DONNELLY  AND  m'lEOD, 


17 


defendants  on  the  same  day  and  on  divers  other  days,  &c, 
seized  and  drove  away  divers  other  cattle  (not  specifying 
them),  and  converted,  &c.  4th.  That  defendant  on  the  1st 
of  January  and  on  divers  other  days,  &c,  took  down  goods 
and  chattels  (not  specifying  what),  &c,  and  converted,  &c. 

Pleas :  1st.  General  issue  to  the  whole  declaration. 
2nd.  To  the  whole  declaration,  that  one  C.  W.  sued  out  of 
King's  Bench  a  ft.  fa.  against  one  M.  F.  for  21Z.,  returnable 
1st  of  Hilary,  which  was  delivered  to  defendant  McLeod 
to  be  executed,  &c. ;  that  divers  cattle,  goods  and  chattels 
of  M.  F.  were  in  possession  of  the  plaintiff ;  and  that  under 
this  writ  McLeod,  as  deputy  sheriff,  and  Donnelly  as  his 
bailiff,  did  seize  and  take  the  cattle,  &c,  out  of  the  posses- 
sion of  plaintiff,  and  levied  thereon  the  amount  in  execu- 
tion, which  are  the  said  several  supposed  trespasses,  &c, 
3rd.  A  justification  under  the  same  process — the  pleading 
in  all  respects  the  same,  except  that  it  sets  out  the  judgment 
on  which  the  ft.  fa.  issued. 

Special  demurrer  to  these  pleas — assigning  for  cause, 
among  other  things,  that  they  amount  to  the  general  issue, 
and  that  it  is  not  averred  that  the  cattle  taken  under  the 
execution  against  M.  F.  were  the  same  cattle,  &c-,  for 
which  this  action  was  brought. 

The  demurrer  was  argued  by  Sullivan  for  the  plaintiff  in 
Michaelmas  Term  last. 

Robinson,  C.  J. — It  is  clear  that  the  second  and  fourth 
counts  of  the  declarations  are  bad,  because  the  goods  taken 
are  not  specified  in  them,  and  this  is  fatal  on  general  de- 
murrer ;  but,  as  the  pleas  apply  to  the  whole  declaration, 
the  plaintiff  will  be  entitled  to  judgment  on  the  1st  and  3rd 
counts,  which  are  good,  unless  the  special  pleas  are  suffi- 
cient. We  are  all  of  opinion  that  both  pleas  are  bad  for 
one  of  the  causes  specially  assigned — namely,  the  not 
averring  the  goods  to  be  the  same  for  which  the  plaintiff 
declares.  The  defendant  has  heedlessly  framed  his  pleas 
upon  some  precedent  where  the  intention  was  to  justify  the 
entry  upon  the  close  in  order  to  take  goods  under  an  exe- 
cution. Then  it  is  of  course  sufficient  to  aver  that  certain 
goods  of  the  debtor  were  on  the  close,  and  that  defendant 
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entered  ,to  seize  them ;  but  here  the  taking  the  goods  is  the 
whole  cause  of  action,  and  the  plea  is  no  justification  unless 
it  shews  a  rightful  taking  of  the  same  identical  goods. 
The  words  in  the  conclusion  of  the  plea — "  which  are  the 
said  several  supposed  trespasses,"  &c. — are  not  sufficient 
on  special  demurrer  to  supply  the  want  of  the  precise  aver- 
ment. My  brothers  are  of  opinion  that  no  objection  lies 
here  on  the  ground  that  the  pleas  amount  to  the  general 
issue,  since  they  consider  the  defendants  by  these  pleas  to 
have  given  color  to  the  plaintiff  when  they  averred  that  they 
took  the  goods  out  of  his  possession,  wherefore  they  could 
properly  plead  specially  their  authority  for  taking  them.  I 
have  doubts  on  that  point.  It  is  unnecessary,  however,  to 
determine  it,  as  we  are  of  opinion  that  the  plaintiff  is  en- 
titled on  the  other  ground  to  have  judgment  on  demurrer 
as  to  the  1st  and  3rd  counts  of  his  declaration. 

Macaulay,  J. — Doubtless  the  subject  matter  of  this  plea 
might  have  been  given  in  evidence  under  the  general  issue, 
but  I  have  not  arrived  at  the  conclusion  that  it  amounts  to 
the  general  issue.  It  involves,  in  the  first  place,  various 
independent  facts,  any  one  of  which  being  wanting  would 
entitle  the  plaintiff  to  his  action ;  and  partakes  therefore  of 
more  complexity,  and  involves  more  legal  questions,  than 
a  mere  denial  of  the  right  of  property ;  and  the  right  of 
property  is  not  the  only  point  in  issue.  The  defendant 
must  shew  a  judgment  against  M.  F.  and  an  execution 
against  the  goods  of  M.  F. ;  that  it  was  delivered  to  the 
defendant  as  deputy  sheriff ;  that  the  goods  belonged  to  M. 
F.,  or  at  least  that  they  were  liable  to  be  seized  under  that 
execution. 

The  defendants  give  color  even  as  respects  the  question 
of  property,  separated  from  the  other  material  points.  They 
admit  the  goods  to  have  been  in  plaintiff's  possession, 
upon  which  possession  alone,  as  against  the  defendants, 
he  could  sustain  his  action,  and  the  defendants  could  not 
defend  themselves  by  proving  property  in  M.  F.  without 
superadding  the  authority  in  law  to  them  to  take  them, 
being  M.  F.'s  Neither  do  they  allege  them  to  be  M.  F.'s 
absolutely,  but  say  that  they  were  goods  of  M.F.'s  liable  to 
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be  taken  in  execution,  and  in  the  possession  of  the  plaintiff. 
It  consists  with  this,  that  the  plaintiff  might  have  been  the 
general  owner  as  her  vendee,  or  the  qualified  owner  as  her 
bailee,  subject  only  to  disturbance  through  the  medium  of 
a  judgment  and  execution  at  the  suit  of  an  unsatisfied 
creditor,  as  to  whom  his  title  might  be  invalid  in  law. 
The  defendants  claim  no  interest  in  themselves,  but  seek 
protection  under  an  authority  in  law  as  acting  on  behalf 
of  a  creditor  against  goods  of  a  debtor  found  in  the  posses- 
sion of  the  plaintiff,  liable  to  the  debt  of  such  creditor. 
Take  away  the  judgment  or  execution — :in  other  words, 
cancel  the  right  of  the  creditor — and  the  defendants  are 
deprived  of  all  defence,  whether  the  right  of  property  in 
the  goods  belonged  to  M.  F.  or  not ;  for  it  would  then  ap- 
pear that  the  defendants  had  tortiously  taken  without  color 
of  right  or  legal  authority  out  of  the  plaintiff's  possession, 
goods  of  which  he  was  peaceably  possessed,  and  apparently 
rightfully  so.  It  would  be  a  point  indifferent  whether  M. 
F.  or  the  plaintiff  actually  owned  them.  He  might  be  in 
possession  with  her  assent  as  vendee  bailee  or  otherwise. 
It  is  not  like  a  case  where  the  defence  is  that  the  goods 
were  owned  and  possessed  by  a  stranger,  and  that  defen- 
dant had  no  interest  in  or  possession  of  the  same,  no  right 
general  or  qualified,  and  no  possession  absolutely  or  con-  '* 
structively.  Under  such  circumstances,  a  plea  relying  on 
such  facts  as  a  defence,  would  doubtless  amount  to  the 
general  issue,  as  denying  any  trespass  at  all  as  against  the 
plaintiff,  even  prima  facie. 

But  I  consider  the  plea  bad,  on  special  demurrer,  for 
uncertainty  in  the  cause  assigned.  They  do  not  allege 
that  the  cattle  mentioned  in  the  declaration  and  in  the  pleas 
were  the  same,  nor  what  the  goods  and  chattels  consisted 
of,  or  that  they  were  the  same  mentioned  or  alluded  to  in 
the  third  and  fourth  counts. 

I  concur  with  the  Chief  Justice  in  thinking  the  second 
and  fourth  counts  bad  for  uncertainty,  particularly  the  fourth, 
on  general  demurrer ;  the  defendants  could  not,  owing  to 
the  uncertainty,  plead  a  recovery  in  this  in  bar  of  another 
action ;  so  that  the  plaintiff  is  entitled  to  judgment  only  on 
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the  first  and  third  counts.  If  damages  have  been  assessed 
on  the  whole  declaration,  no  judgment  can  consequently  be 
entered  therefor,  unless  the  plaintiff  can  procure  the  appli- 
cation of  the  verdict  exclusively  to  those  counts  which  are 
sustained.— 1  Ventr.  272  ;  Cro.  EL  837  ;  Fortes,  377  ;  Str. 
637  ;  2  Ld.  Ray.  1418;  2  Ventr.  263  ;  2  Lev.  18  ;  Burr.  2455; 
7  Taunt.  642  ;  1  Moor.  286  ;  11  Ea.  576-8  ;  4  B.  &  A.  206. 

Per  Cur. — Judgment  for  plaintiff  on  the  first  and  third 
counts. 


The  Well  and  Canal  Company  v.  Warren  et  al. 

The  Welland  Canal  Company  may,  on  assumpsit,  recover  tolls  for  the  use  of  the 
short  canal  at  the  mouth  of  the  River  Welland,  which  unites  that  river  with 
the  River  Niasara  near  Chippawa,  as  that  short  canal  forms  a  part  of  the 
Welland  Canal. 

Assumpsit  brought  for  tolls  upon  passing  through  a  cut 
near  Chippawa,  from  the  River  Welland  to  the  River 
Niagara,  at  the  mouth  of  the  former  stream.  The  declara- 
tion stated  the  right  to  accrue  to  the  plaintiffs  for  using  and 
navigating  part  of  the  Welland  Canal,  and  the  defendants 
suffered  judgment  by  default.  At  the  assessment  of  dama- 
ges, it  appeared  that  this  cut,  commonly  called  the  Chip- 
pawa cut,  was  begun  in  March  1829,  and  finished  in  the 
♦  fall  of  that  year,  was  passed  by  a  vessel  in  December.  The 
cut  is  eight  feet  deep,  the  mouth  of  the  River  Welland  only 
four.  .  No  toll  was  proved  to  have  been  ever  paid  for  passing 
this  cut.  It  was  made  after  the  Welland  Canal  was  finished. 
It  is  advantageous  and  ordinarily  used.  On  the  defence  it 
was  answered  that  this  cut  rendered  access  by  the  mouth 
of  the  River  Welland  more  difficult,  owing  to  a  current 
setting  out  by  reason  of  water  let  through  the  cut.  Damages 

assessed  at  .    A  point  was  raised  whether  this  cut 

formed  part  of  the  Welland  Canal,  and  therefore  whether 
the  action  could  be  sustained. 

It  was  argued  by  McDonell  R.,  for  the  plaintiff,  and 
 for  defendant. 

Robinson,  C.  J.,  gave  no  opinion. 

Sherwood,  J. — The  only  question  for  the  opinion  of  the 
court  in  this  case  is,  whether  the  Chippawa  cut  from  the 
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River  Welland  to  the  River  Niagara,  near  the  confluence 
of  the  two  rivers,  forms  a  part  of  the  Welland  Canal. 

There  is  no  statute  which  expressly  declares  the  Chippawa 
cut  a  part  of  the  Welland  Canal,  but  I  think  the  2nd  and 
12th  clauses  of  the  act  11  Geo.  IV,  ch.  11,  entitled  <c  An  Act 
to  grant  a  further  loan  to  the  Welland  Canal  Company, 
and  to  regulate  their  further  operations,"  do  necessarily 
imply  the  fact  beyond  a  doubt. 

I  am  therefore  of  opinion  the  assessment  of  damages  in 
this  case  is  correct. 

Macaulay,  J. — An  action  of  assumpsit  would  seem  to 
lie  for  tolls,  and  I  do  not  perceive  that  the  record  opens  any 
question  except  the  amount  due  upon  an  admitted  claim. — 
1  T.  R.  616.  The  declaration  expressly  alleges  the  cut 
uniting  the  Welland  and  Niagara  rivers  to  be  part  of  the 
canal  in  respect  of  which  the  toll  is  claimed,  and  this  by 
the  default  stands  admitted  ;  the  case  is  before  us  upon  a 
mere  assessment  of  damages,  n#t  upon  an  issue  questioning 
the  right.  The  court  is  not  therefore,  strictly  speaking, 
called  upon  to  express  any  opinion  touching  the  right,  but 
I  have  no  objection  to  say  that  I  am  disposed  to  think  the 
action  would  be  maintained  under  the  general  issue.  The 
question  would  be  whether  the  short  canal  at  the  mouth  of 
the  Welland  River  forms  a  part  of  the  Welland  Canal,  and 
the  provincial  statute  of  1830,  ch.  11,  sec.  2  and  sec.  12, 
would  seem  so  to  determine. 

By  provincial  statute  1824,  ch.  17,  sees.  1  and  2,  the 
Welland  Canal  Company  was  incorporated  to  construct 
two  canals  for  boat  navigation,  the  one  between  the  Wel- 
land and  Lake  Ontario,  and  the  other  between  the  Welland 
and  the  Grand  river  or  Ouse,  as  near  the  mouth  as  possible. 
By  sec.  19  the  line  of  the  canal  as  laid  down  in  the  report 
of  Hiram  Tibbett  is  adopted,  between  Lake  Ontario  and  the 
River  Welland.  By  section  five,  the  company,  in  con- 
structing the  said  canal,  are  authorised  to  take  and  appro- 
priate as  much  water  as  they  may  find  necessary  from  out 
of  the  River  Welland  and  the  Niagara  River,  and  to  erect 
at  the  mouth  of  the  Welland  a  pier,  and  at  the  point  of 
departure  of  said  canal  from  the  said  Welland,  &c,  such 
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wharves,  &c,  as  may  be  necessary:  provided  that  no  such 
erection,  &c,  should  obstruct  the  navigation  of  the  said 
River  Welland.  Section  thirty-six  specifies  the  width  of 
the  canal.  Section  eighteen  enables  the  company  to  regu- 
late tolls.  Section  twenty"  authorises  tolls  when  any  part 
of  the  canal  should  be  completed.  Section  three  is  very 
comprehensive  in  its  powers,  since  it  does  not  appear  that 
the  aqueduct  at  the  mouth  of  the  Welland  was  not  expe- 
dient arid  proper  for  the  purpose  of  facilitating  the  operations 
of  the  said  canal. 

This  act  manifestly  contemplates  the  termini  of  the 
canals  to  be  at  their  intersections  with  the  Welland  River, 
and  merely  authorises  the  erection  of  a  pier  at  the  mouth 
of  that  river,  to  improve  the  navigation  thereof.  It  follows 
that  some  improvement  at  that  point,  for  boat  navigation, 
was  in  the  outset  deemed  necessary  and  contemplated,  and 
it  was  supposed  a  pier  would  answer  the  purpose. 

The  statute  of  1S25,  ch.  sec.  4,  for  enlarging  the  canal 
for  sloop  navigation,  authorises  the  construction  of  towing 
paths  along  the  Welland  and  Niagara  rivers,  from  the 
intersection  of  the  canal  with  the  former  to  the  mouth  of 
the  Welland,  and  from  thence  to  Fort  Erie,  without  restric- 
tion upon  the  public  in  the  use  of  the  said  river  or  the 
banks  thereof,  except  being  subject  to  the  regulations  of  the 
company  for  preserving  the  towing  path.  Section  seven 
defines  the  line  of  the  canal  as  alluded  to  in  the  former  act, 
section  nineteen. 

In  1829  the  short  canal  from  the  Welland  near  Chippawa 
into  the  Niagara  was  made.  The  act  of  1830,  ch.  11,  sec. 
2,  restricts  the  expenditure  of  25,000Z.  therein  mentioned  to 
the  payment  of  arrears  and  the  completion  of  the  said  canal 
between  Lake  Ontario  and  the  mouth  of  the  said  canal 
near  Chippawa  on  the  River  Niagara.  Section  twelve 
provides  that  after  the  completion  of  the  said  Canal  from 
Port  Dalhousie  to  the  entrance  of  said  Canal  into  the  said 
Niagara  River,  the  surplus  moneys  might  be  applied  in 
constructing  a  towing  path  along  the  Niagara  River,  from 
Lake  Erie  to  the  entrance  of  the  Canal.  Section  two  of 
the  same  act  also  recognises  the  feeder  then  in  progress, 
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though  not  apparently  included  orcontemplated  in  the  first 
act. 

It  may  not  unreasonably  be  inferred  that,  upon  the 
enlargement  of  the  canal,  a  pier  at  the  mouth  of  the  Welland 
was  insufficient.  Wherefore  the  short  canal  was  cut  and 
apparently  approved  of  by  the  Legislature,  and  designated 
as  the  mouth  or  entrance  of  the  canal  into  the  Niagara 
River.  It  does  not  appear  that  in  constructing  it  the  com- 
pany have  encroached  upon  private  rights,  against  the 
provisions  of  the  statute,  or  that  they  were  not  empowered 
to  take  under  its  provisions  the  land  through  which  it  passes; 
and  although  some  evidence  was  received  imputing  to  it  a 
deterioration  of  the  navigation  by  the  mouth  of  the  River 
Welland,  yet  it  is  not  found  by  the  jury  to  operate  as  a 
public  nuisance,  nor  is  the  evidence  sufficient  to  call  upon 
a  jury  to  draw  such  a  conclusion.  If  the  public  rights  are 
infringed,  a  direct  proceeding,  in  order  to  prove  and  correct 
the  evil,  would  seem  the  proper  course.  In  the  absence  of 
any  such  course,  and  upon  the  evidence  reported,  I  should 
conceive  the  plaintiffs  at  liberty  to  exact  toll  under  the  act 
of  incorporation  for  the  use  of  the  short  branch  of  the  canal 
uniting  the  rivers  Welland  and  Niagara  near  the  mouth  of 
the  former. 

Per.  Cur. — Judgment  for  plaintiff. 


Hampson  v.  Boulton. 

Quare — Whether  the  evidence  of  the  Secretary  of  the  Province,  that  it  appears 
by  an  entry  in  his  own  handwriting,  in  a  book  kept  for  such  entries,  that  a 
patent  was  delivered  to  A.,  and  that  he  therefore  telt  sure  it  was  delivered  to 
A.  or  his  servant,  (but  has  no  recollection  of  it,)  is  sufficient  to  charge  A.  m 
trover  with  the  possession  of  such  patent  1  And  whether,  if  A.  obtained  this 
without  any  direction  or  authority  from  the  grantee  of  the  crown,  but  from  the 
direction  of  some  public  officer  to  the  secretary  to  deliver  to  A.  such  patents 
as  he  should  require,  such  obtaining  possession  of  the  patent  was  tortious  and 
afforded  evidence  of  a  conversion  at  that  time  1 

Trover  for  the  conversion  of  a  government  patent  granting 
to  the  plaintiff  in  fee  simple,  under  the  great  seal  of  the 
province,  the  west  half  of  No.  11,  in  the  10th  concession  of 
Goulburne,  in  the  District  of  Bathurst,  dated  the  7th  July 
1828. 

Pleas — Not  guilty,  and  the  Statute  of  Limitations. 
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The -cause  was  tried  before  Macau] ay,  J.,  at  the  last 
assizes  for  the  Home  District. 

To  prove  the  existence  of  such  a  patent  and  its  receipt 
by  the  defendant,  the  Secretary  and  Registrar  of  the  Pro- 
vince, in  whose  office  grants  of  land  are  engrossed,  sealed 
and  registered,  was  called,  and  stated  that,  as  secretary  of 
this  province,  he  issued  to  the  defendant  a  patent  of  that 
date  granting  to  the  plaintiff  the  land  mentioned,  together 
with  a  number  of  others.  The  land  was  granted  to  the 
plaintiff  in  fee  as  a  military  claimant.  He  produced  a  book 
from  his  office,  in  which  was  contained  an  original  entry 
of  the  general  issue  of  patents,  specifying  the  name  of  the 
grantee,  the  number  of  the  lot,  the  person  to  whom  delivered, 
and  the  date,  &c.  In  this  book  was  entered,  in  the  hand- 
writing of  witness,  the  patent  in  question,  as  delivered  to 
the  defendant  with  several  others  at  the  same  time,  some 
of  which  were  entered  before  and  others  after  that  to  the 
plaintiff.  The  secretary  issued  this  patent  from  his  office 
on  the  eve  of  an  election  in  the  District  of  Bathurst,  and 
said  that  numbers  of  deeds  were  delivered  out  to  the  defen- 
dant and  others,  and  that  the  witness  had  been  ordered  to 
give  to  the  defendant  all  the  deeds  he  asked  for,  to  forward 
to  his  brother  at  Perth,  but  he  explained  that  he  had  no 
distinct  recollection  of  delivering  to  defendant  the  particular 
deed  now  in  question,  but  finding  it  entered  as  appears  in 
the  book  exhibited,  he  felt  safe  in  believing  it  was  deli  vered 
as  noted;  he  admitted  that  mistakes  might  occur  in  the 
entries,  under  peculiar  circumstances,  but  did  not  seem  to 
apprehend  any  error  on  this  occasion.  He  explained  that 
patents  to  be  delivered  for  settlers  in  the  Bathurst  District 
were  made  up  in  parcels,  and  supposed  all  those  entered 
as  delivered  to  defendant  at  the  same  time  as  the  plaintiff's 
were  put  up  in  one  parcel.  To  a  question  from  the  court 
he  replied,  that  he  must  have  delivered  the  patent  to  the 
defendant  personally  or  sent  it  by  his  servant,  the  witness 
having  no  messenger  attached  to  his  office.  He  also  stated, 
on  cross-examination,  that  patents  had  been  sent  to  Colonel 
Burk  in  the  Bathurst  District;  that  he  did  not  know  he 
was  an  agent  for  getting  out  government  deeds,  but  that 
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many  Were  entered  in  his  books  as  issued  to  the  Quarter- 
master General's  Department,  which  might  have  been  sent 
to  Colonel  Bark  as  authorised  through  that  department. 
He  further  said  that  the  plaintiff  came  to  him  respecting 
his  patent  several  times,  saying  that  the  land  was  worth 
little  and  that  he  wished  to  surrender  it,  and  the  witness 
informed  him  that  if  the  grant  had  been  lost  it  could  not 
affect  his  title,  and  that  an  exemplification  could  be  obtained 
for  21.  14s.  The  witness  thought  he  had  spoken  to  defen- 
dant on  the  subject,  but  could  not  recollect  anything  that 
bad  passed.  On  his  re-examination  he  said  he  had  no 
doubt  but  that  the  patent  had  issued  to  the  defendant.  A 
clerk  of  the  plaintiff's  attorney  produced  an  original  letter 
from  that  attorney  to  the  defendant  in  the  following  terms  : 

"  City  of  Toronto,  9th  February  1835. 
"  Sir, — As  the  attorney  for  Israel  Hampson,  I  hereby  demand  of 
you  forthwith  to  deliver  up  to  me  the  patent  or  deed  issued  by  his 
Majesty's  Government  of  Upper  Canada  in  the  name  of  Israel 
Hampson,  and  for  the  said  Israel  Hampson,  for  the  west  half  of  lot 
No.  11,  10th  concession  Goulburn  ;  and  unless  the  same  be  imme- 
diately delivered  to  me,  I  have  instructions  to  institute  legal  proceed, 
ings  against  you  for  its  recovery,  or  damages  for  its  detention. 

"  Yours,  &c, 

"P.  JAMES  KING. 

"  To  D'Arcy  Boulton,  Esq." 
The  witness  said  he  knew  the  plaintiff,  who  instructed  Mr* 
King  to  proceed  against  the  defendant,  owing  to  which  the 
letter  produced  was  written  in  duplicate,  one  of  which^ 
signed  by  Mr.  King,  was  by  the  witness  delivered  to  the 
defendant  on  the  9th  of  February  last ;  that  the  other  now 
produced  was  not  then  exhibited,  but  that  witness  drew  out 
both  of  them  and  knew  that  the  contents  of  both  are  alike. 
The  defendant  gave  no  answer  to  the  witness  further  than 
saying  very  well ;  he  said  nothing  about  the  plaintiff's 
patent ;  and  it  did  not  appear  that  any  answer  was  ever 
received  to  the  communication,  by  the  plaintiff  or  his  at- 
torney. The  defendant's  counsel  objected  to  the  reading 
of  the  foregoing  letter  without  notice  to  defendant  to  pro- 
duce the  one  served  on  him,  which  Macaulay,  J.  was  dis* 
posed  to  think  a  good  exception,  but  being  unwilling  to 
stop  the  cause  he  heard  it,  subject  to  the  point. 

E  VOL.  V. 
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On  the  defence  it  was  objected :  1st.  That  if  the  sup- 
posed conversion  consisted  in  receiving  the  patent  from  the 
secretary's  office,  it  was  more  than  six  years  before  action 
brought,  and  so  barred.  2nd.  If  it  consisted  of  an  implied 
conversion  recently,  to  support  which  Mr.  King's  letter  was 
submitted  as  evidence,  that  no  sufficient  authority  in  Mr. 
King  to  make  the  demand  was  proved,  and  that  there  was 
no  evidence  of  any  refusal.  Upon  this  exception,  Mr.  King's 
clerk  was  recalled,  who  repeated  his  former  evidence  that 
the  plaintiff  had  authorised  Mr.  King  to  take  whatever  steps 
he  deemed  expedient  in  his  behalf  touching  the  deed,  and 
added  that  he  delivered  the  letter  personally  to  the  defen- 
dant, who  made  no  reply  and  gave  no  answer.  3rd.  That 
there  was  no  proof  of  the  patent's  being  in  the  defendant's 
possession  when  the  letter  of  Mr.  King  was  delivered,  with- 
out which  no  inference  of  a  conversion  could  be  drawn  from 
its  non-delivery. 

Macaulay,  J.,  said  he  considered  the  secretary's  evidence 
prima  facie  sufficient  proof  to  go  to  the  jury  of  the  defen- 
dant's having  received  the  deed,  and  that  it  was  for  them 
to  say  whether  he  continued  to  hold  it  till  the  receipt  of 
Mr.  King's  letter  of  demand.  For  the  defence  a  witness 
was  called,  who  said  the  plaintiff  called  upon  him  several 
times  about  the  deed,  and  that  he  promised  to  inquire  after 
it ;  that  a  letter  was  at  last  written  to  Colonel  Burk,  either 
by  defendant  or  witness,  who  with  the  answer  sent  plain- 
tiff's patent,  which  the  witness  produced  in  court  together 
with  Colonel  Burk's  letter,  which  the  defendant  desired  to 
have  read.  This  was  not  allowed,  as  being  the  mere  rela- 
tion of  a  competent  witness  not  upon  oath.  The  witness 
said  he  understood  Colonel  Burk  was  an  agent  of  emigrants, 
and  on  cross-examination  said  he  did  not  know  who  gave 
the  deed  to  Colonel  Burk.  Macaulay,  J.,  did  not  think  the 
plaintiff's  case  sufficiently  established,  owing  in  a  great 
measure  to  what  he  considered  the  insufficient  proof  of  the 
letter  of  the  attorney  to  the  defendant,  and  the  weakness  of 
the  presumption  after  the  defence  that  the  defendant  had 
possession  of  the  patent  when  that  letter  was  received. 
The  plaintiff's  counsel,  however,  desired  to  go  to  the  jury, 
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and  it  was  left  to  them  on  the  whole  evidence.    The  judge 
charged  that  in  his  opinion  the  first  question  was,  whether 
the  defendant  had  ever  received  the  deed;  that  he  consider- 
ed the  secretary's  evidence  proper  to  go  to  them  in  support 
of  the  affirmative — but  it  was  to  be  considered,  in  connexion 
with  the  fact  on  the  defence,  that  the  deed  had  lately  come 
from  the  possession  of  Colonel  Burk,  a  person  to  whom  such 
a  patent  might  have  been  transmitted  originally  in  the  course 
of  office  as  being  for  a  military  claimant,  but  that  it  was  not 
in  evidence  when  or  from  whom  it  actually  came  into  his 
hands  ;  that  if,  in  their  opinion  the  defendant  did  receive  it 
as  stated  by  the  secretary,  he  did  not  think  him  guilty  of  a 
conversion  by  merely  taking  it  from  the  office,  because  its 
issue  to  him  was  authorised  by  the  government  to  be  sent 
to  the  plaintiff ;  that  a  conversion  imported  a  wrongful  act, 
and  that  at  the  utmost  he  could  only  imagine  the  defendant 
received  it  inadvertently,  if  not  authorised  to  take  it  out  on 
plaintiff's  behalf  through  his  brother,  and  that  it  appeared 
to  him  it  had  afterwards  miscarried  or  been  lost  sight  of 
inadvertently  and  without  any  wrongful  motive  towards  the 
plaintiff ;  that  if  he  received  it  originally,  the  next  inquiry 
would  be,  whether  he  had  afterwards  wrongfully  converted 
it  within  six  years,  which  might  perhaps  be  done  by  send- 
ing it  without  authority  to  Colonel  Burk,  and  certainly  by 
withholding  it  after  demand ;  that  a  non-delivery  of  it  in  a 
reasonable  time  after  Mr.  King's  letter  would  afford  evi- 
dence of  a  conversion,  provided  he  had  it  in  his  possession 
at  that  time  ;  that  the  evidence  of  such  possession  was  but 
a  presumption,  arising  from  his  having  received  it  six  years 
previous  to  send  it  down  to  the  plaintiff  in  the  Bathurst  dis- 
trict, through  his  brother  at  Perth  ;  that  after  seven  years 
the  presumption  of  a  continuance  of  life  of  a  person  un- 
heard of  changes,  and  that,  though  less  than  seven  years, 
still  from  the  lapse  of  time  in  this  case  it  was  not  readily 
to  be  inferred  that  the  defendant  retained  the  deed  all  the 
time  wrongfully  and  without  adequate  motive,  as  its  pos- 
session could  impart  to  him  no  interest  in  the  estate,  which 
in  itself  appeared  of  little  value,  and  the  deed  could  be 
exemplified  for  21.  lis. ;  that  the  presumption  was  much 
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weakened  from  the  circumstance  that  about  the  period  of 
Mr.  King's  letter,  apparently  soon  afterwards,  the  deed  was 
received  from  Colonel  Burk  below — a  fact  well  calculated 
to  excite  the  apprehension  that  it  may  have  gone  to  him 
originally,  or  have  come  to  him  through  the  defendant  long 
before  the  demand  in  February  last ;  that  if  the  jury  arrived 
at  the  opinion  that  the  defendant  had  within  six  years  wrong- 
fully disposed  of  it,  or  wrongfully  withheld  it  from  defendant 
after  request  made — being  in  possession  of  it  and  capable  of 
complying  with  such  request — such  conduct  would  offer  evi* 
deuce  of  a  conversion^  though  he  did  not  from  any  improper 
motive  or  object  seek  actually  to  appropriate  it  to  his  own 
use  ;  that  the  plaintiff  had  manifestly  experienced  much 
trouble  in  finding  his  deed,  but  that  the  defendant's  liability 
in  trover  did  not  follow,  unless  he  was  wrongfully  the  cause 
of  it.  Before  retiring,  the  foreman  of  the  jury  said  he  be- 
lieved the  impression  of  the  jury  was  general  that  the  de- 
fendant had  not  sought  to  convert  the  deed  to  his  own  private 
use,  but  that  the  plaintiff  had  been  vexatiously  kept  out  of 
it.  Macaulay,  J.,  then  said  the  question  would  be,  who 
had  vexatiously  kept  him  out  of  it  ?  If  the  defendant  within 
six  years,  it  would  be  conversion  enough  to  support  the 
action ;  but  that  to  impute  to  him,  |t  must  be  found  that  he 
not  only  received  the  deed  from  the  Provincial  Secretary, 
but  wrongfully  withheld  or  disposed  of  it  within  six  years 
before  action  brought. 

The  jury  found  for  the  plaintiff,  damages  51. ' 

In  Michaelmas  Term,  Spragge  obtained  a  rule  nisi  to 
set  aside  the  verdict  and  grant  a  new  trial,  on  the  follow- 
ing grounds  :-^lst.  That  the  evidence  of  the  patent  being 
in  defendant's  possession  was  insufficient.  2nd.  The  taking 
(if  at  all)  in  1828  being  unauthorized,  there  was  a  wrongT 
ful  conversion  at  the  time  ;  and  being  barred  by  the  Statute 
of  Limitations,  plaintiff  cannot  go  upon  the  subsequent 
conversion  in  1835.  3rd.  The  best  evidence  of  demand  in 
1835  not  given.  4th.  Authority  of  agent  making  demand 
not  proved,  or  that  defendant  knew  him  to  be  agent.  5th. 
No  refusal  proved,  or  that  patent  was  in  defendant's  pos- 
session at  the  time  of  demand  made.    King  shewed  cause. 
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Robinson,  C.  J.,  gave  no  opinion. 

Sherwood,  J. — I  incline  to  think  that  all  the  objections 
taken  by  the  defendant,  except  two,  are  unsustainable. 
The  two  to  which  I  allude  are : — 1st.  Evidence  of  patent 
being  in  defendant's  possession  insufficient,  2.  The  taking 
(if  at  all)  in  1S28  being  unauthorized,  there  was  a  wrong- 
ful conversion  at  the  time  ;  and  being  barred  by  the  Statute 
of  Limitations,  plaintiff  cannot  go  upon  the  subsequent 
conversion  in  1835.  Upon  the  evidence  of  the  secretary, 
that  he  must  either  have  given  the  parcel  containing  this 
deed  to  the  defendant  personally,  or  sent  it  by  his  (defen- 
dant's) servant,  there  appears  to  be  an  uncertainty  as  to 
what  person  the  deed  was  delivered — whether  the  defen- 
dant or  his  servant.  According  to  the  testimony,  it  is  quite 
possible  it  may  have  been  given  to  the  servant ;  and  if  it 
were,  it  becomes  necessary  to  examine  whether  the  evi- 
dence was  sufficient  to  sustain  the  action.  Supposing  the 
deed  was  delivered  to  the  servant,  I  incline  to  think  there 
should  have  been  some  testimony  to  shew  the  servant  after- 
wards delivered  the  deed  to  the- defendant,  or  that  the  ser- 
vant had  authority  from  the  defendant  to  receive  the  deed 
for  him.  This  authority  should  have  been  proved,  either 
by  shewing  an  order  from  the  defendant  to  the  servant,  or 
by  establishing  that  the  defendant  was  in  the  habit  of  send- 
ing the  servant  to  carry  or  receive  written  instruments  for 
him,  if  that  were  the  fact ;  or  that  he  was  employed  by  the 
defendant  generally.  To  charge  the  defendant  in  trover, 
possession  should  be  proved  in  the  defendant  himself-— 
delivery  to  a  servant  is  not  sufficient,  if  it  be  not  proved 
that  the  goods  came  to  the  defendant's  hands,  unless  it  be 
proved  that  the  servant  is  employed  generally  to  receive 
articles  for  the  defendant.  Here  no  such  evidence  was 
adduced,  and  no  actual  possession  was  proved  in  the  de- 
fendant.—Bull  N.  P.  44. 

The  other  objection  seems  also  to  merit  consideration. 
The  defendant  contends  that  if  he  ever  took  the  deed — the 
taking  being  unauthorised — there  was  a  wrongful  conver- 
sion at  the  time,  and  4he  action  was  barred  by  the  Statute 
of  Limitations. 
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If  the  defendant  received  the  deed  at  all,  it  was  probably 
on  the  7th  July  1828,  more  than  six  years  before  the  com- 
mencement of  the  present  suit.    The  secretary  of  the  pro- 
vince stated  in  his  evidence  that  he  had  been  ordered  to 
give  the  defendant  all  the  deeds  he  asked  for,  to  send  to  his 
brother  in  the  district  of  Bathurst.    Who  gave  the  order, 
or  whether  written  or  verbal,  does  not  appear.    I  under- 
stand, however,  from  the  evidence,  that  the  direction  was 
given  by  the  executive  government ;  and  I  will  consider 
the  case  in  that  way,  in  order  to  examine  the  rights  of  the 
plaintiff  as  the  grantee  of  the  crown  of  the  lands  mentioned 
in  the  patent.    It  is  a  principle  of  law  that  the  king  is 
bound  by  his  own  and  his  ancestor's  grants,  when  valid, 
although  they  be  made  without  consideration,  except  ii$ 
cases  where  a  mere  authority,  license  or  exemption  is  given 
without  an  interest. — L.  Ray.  32  ;  2  T.  R.  515.    The  king's 
patent  under  the  great  seal  is  a  record  per  se,  and  conveys 
the  estate  to  the  grantee  without  further  act ;  and  I  consider, 
therefore,  that  the  estate  in  fee  in  the  land  mentioned  in  the 
patent  in  question,  as  soon  as  the  great  seal  was  affixed, 
was  in  the  plaintiff.    This  being  the  case,  I  think  it  clearly 
follows  that  the  patent  itself  was  also  the  property  of  the 
plaintiff,  and  he  had  the  right  to  the  possession  of  it.  In 
the  case  of  private  persons,  the  vendee  of  real  property  is 
of  course  the  owner  of  the  deed  which  conveys  him  the 
land,  and  he  has  also  a  right  to  all  the  title  deeds  of  the 
estate,  if  the  grant  to  him  be  without  warranty. — Co.  Lit.  6  a ; 
6  Taunt.  14.    After  a  grant  from  the  crown  is  made  out, 
under  the  great  seal  of  the  province,  of  real  property,  in 
case  there  be  no  objections  whatever  on  the  part  of  the 
crown  to  the  legality  and  validity  of  the  grant,  I  think  it 
remains  in  the  office  of  the  secretary  of  the  province,  for 
the  use  of  the  grantee  and  subject  to  his  order.    The  secre- 
tary perhaps  may  legally  appoint  deputies  or  agents  in 
different  parts  of  the  province  when  directed  to  do  so,  for 
the  purpose  of  more  conveniently  delivering  grants  of  real 
property  from  the  crown  to  the  respective  grantees,  and 
transmit  such  grants  to  such  deputies  or  agents,  with  in- 
structions to  hold  them  subject  to  the  order  of  the  grantees ; 
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but  then  it  appears  some  of  the  patents  would  still  be  con- 
sidered in  law  in  the  possession  of  the  principal. 

In  the  present  case,  however,  it  was  not  proved  that  the 
defendant  or  his  brother  was  the  deputy  or  agent  of  the 
secretary,  and  indeed  that  was  not  alleged  to  be  the  fact ; 
and  the  question  therefore  is,  whether  the  order  to  deliver 
the  grant  to  the  defendant  or  his  brother  was  strictly  legal. 
It  appears  to  me  there  is  an  essential  difference  in  law  be- 
tween the  giving  the  grant  to  a  public  and  known  officer 
who  is  the  deputy  or  agent  of  the  secretary,  and  the  giving 
it  to  a  private  and  unauthorized  individual.  In  the  former 
case  the  possession  would  still  be  in  the  secretary,  and  the 
grantee  would  know  to  whom  he  should  apply  for  the  deed ; 
but  in  the  latter  he  might  be  exposed  to  the  danger  of  losing 
his  deed  altogether,  as  well  as  to  great  trouble  and  expense. 
Such  a  course  might,  consequently,  be  attended  with  much 
public  inconvenience  as  well  as  private  detriment ;  but  I 
do  not  rest  my  opinion  on  this  ground  alone.  It  appears 
to  me  the  crown,  having  no  objections  to  the  grant  itself, 
could  have  no  disposing  power  over  it  for  the  purpose  of 
changing  the  possession  of  the  secretary  to  that  of  a  mere 
stranger.  I  incline  to  the  opinion  that  no  one  could  legally 
change  the  possession  but  the  plaintiff  himself,  or  his  autho- 
rized agent.  The  taking  of  the  deed  by  the  defendant, 
without  such  authority,  from  a  person  having  no  legal  right 
to  deliver  it,  for  the  purpose  of  sending  it  to  his  brother  who 
was  also  unauthorised,  appear  to  me  to  be  a  tortious  act 
amounting  to  a  conversion,  for  which  an  action  would  lie 
without  any  previous  demand. — 6  T.  R.  298  ;  6  Ea.  540 ; 
2  B.  &  A.  702 ;  3  B.  &  A.  686  ;  1  Stark.  173 ;  2  Stark.  307. 

The  evidence  therefore  sustains  the  second  plea,  accord- 
ing to  my  view  of  the  case,  and  a  new  trial  should  be 
granted  I  think  without  costs. 

Macaulay,  J. — As  to  the  first  point,  I  think  there  was 
evidence  to  go  to  the  jury.  The  secretary,  though  he  did 
not  speak  from  memory,  spoke  from  an  entry  in  his  own 
handwriting,  made  in  the  ordinary  course  of  his  office,  and 
said  the  deed  was  so  entered  as  delivered  to  the  defendant ; 
having  no  present  recollection  he  could  not  speak  of  the  fact 


Z2  KING'S  BENCH,  HILARY  TERM,  6  WM.  IV. 

of  delivery  itself,  nor  say  it  was  to  the  defendant  personally, 
but  that  it  must  have  been  to  himself  or  his  servant,  the 
office  having  no  messenger.  The  presumption  is  upon  the 
entry  that  the  deed  was  delivered  to  the  defendant. — 3  T.  R. 
754;  2  Camp.  112;  1  Ea.  460;'  Sal.  441. 

2nd  point.  1  do  not  consider  the  receiving  the  patent 
originally  a  conversion.  It  was  received  from  the  govern- 
ment officer,  in  whose  custody  it  was  by  authority  of  the 
government,  on  the  supposed  behalf  of  the  patentee,  or  at 
all  events  to  be  sent  or  delivered  to  him  ;  there  is  no  evi- 
dence to  shew  any  deceit  or  ill  motive  ;  and  although  the 
defendant  may  not  have  had  the  plaintiff's  leave  or  direc- 
tions to  obtain  it,  yet  I  cannot  say  that  if  the  defendant 
supposed  he  had,  as  being  instructed  perhaps  through  his 
brother  at  Perth,  the  act  constituted  a  conversion. — Sel.  N. 
P.  1289 ;  3  B.  &  A.  685 ;  6  Ea.  540 ;  2  B.  &  P.  439  ;  3 
B.  &  B.  2 ;  I  D.  &.  R.  234  ;  4  T.  R.  250  ;  4  Esp.  20.  It 
was  placed  in  his  hands  by  authority  of  government,  through 
the  officer  with  whom  deposited,  and  was  received  by  him 
in  order  to  its  transmission  and  delivery  to  the  owner. 
There  is  no  evidence  of  any  mala  fides  in  the  defendant ; 
and  I  cannot  suppose  that  every  one  who  takes  charge  of  a 
patent  with  the  sanction  of  the  government  to  convey  it  to 
the  grantee  immediately  becomes  liable  to  an  action  of 
trover,  unless  such  person  could  prove  an  express  authority 
from  the  owner  to  take  up  the  grant. — 7  D.  &  R.  729  ;  5  B. 
&  C.  1 49 ;  2  C.  &  P,  471 ;  3  C.  &  P.  34.  I  should  think  a 
refusal  afterwards,  or  some  wrongful  or  injurious  act  in 
relation  to^the  trust  assumed,  must  occur  before  a  wrongful 
conversion  could  be  imputed  to  the  bailee  or  depositee  of 
the  deed,  under  the  circumstances,  and  with  the  views  and 
objects  above  supposed. 

3rd.  point.  I  think  the  evidence  of  a  demand  sufficient, 
on  the  authority  of  the  cases  given  below,  by  the  produc- 
tion of  a  duplicate  original,  without  notice  to  produce  ihe 
one  actually  delivered.  I  do  not  perceive  any  substantial 
difference  between  a  formal  notice  and  demand  of  this 
kind,  or  the  notice  of  the  dishonor  or  nonpayment  of  a  bill 
or  promissory  note,  or  of  action  against  a  magistrate — as 
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respects  the  mode  of  proving  the  purport  and  service  of 
such  nolices  respectively.— 1  Star.  167  ;  3  B.  &  B.  288;  2 
B.  &  P.  39,  41-2,  237  ;  1  Esp.  455-6  ;  Peake,  N.P.C.  166  ; 
2  Camp.  110. 

4th  point.  I  think  also  the  authority  of  the  agent  was 
sufficiently  proved.— 1  Esp.  115,  83  ;  1  Camp.  478;  3  Ea. 
381. 

5th  point.  The  forbearing  to  answer  the  letter  of  demand 
after  a  reasonable  time  is  a  refusal.  And  it  would  seem  a 
matter  for  the  jury  to  say,  from  the  evidence,  whether  in 
point  of  fact  the  patent  continued  in  his  possession  up  to 
and  at  the  time  of  the  receipt  of  Mr.  King's  letter,  or  had 
been  wrongfully  parted  with  within  six  years  before  the 
action.  The  demand  is  evidence  too,  to  shew  that  the 
plaintiff  did  not  desire  to  repudiate  the  defendant's  agency 
in  the  first  instance,  or  that  at  all  events  he  did  not  seek  to 
treat  the  receiving  the  deed  as  a  wrongful  conversion. — 
1  Camp.  439;  1  Esp.  22,  31;  Gow.  69;  1  Stark,  167;  5 
Burr,  2827  ;  4  Bing.  722 ;  1  M.  &  P.  761 ;  1  M.  &  R.  2  ; 
7  B.  &  C.  310. 

The  issues  must  be  regarded  separately,  and  the  evidence 
be  applied  to  them  in  succession.  1st.  Under  the  general 
issue  the  questions  are,  whether  the  defendant  ever  received 
the  patent  at  all,  and  if  so,  whether  he  converted  it  at  any 
and  what  time — that  is,  by  reason  of  the  original  acceptance 
of  it,  or  at  any  future  period.  To  sustain  this  issue,  the 
plaintiff  was  bound  to  establish  both  a  taking  and  a  con- 
version ;  either  wanting,  the  defendant  would  be  entitled 
to  a  verdict.  I  cannot  say  there  was  not  evidence  to  go  to 
the  jury  in  support  of  both,  and  they  have  found  accordingly. 

2ndly.  Under  the  plea  of  the  Statute  of  Limitations  the 
facts  of  a  receipt  and  conversion  are  admitted,  and  the  only 
question  is,  when  did  the  conversion  take  place — within  six 
years  or  previously  ?  If  it  consisted  in  the  first  receiving, 
it  was  more  than  six  years  before  the  suit,  and  the  defen- 
dant would  be  entitled  to  a  verdict.  If  within  six  years, 
by  reason  of  a  wrongful  disposal  within  that  period,  or  by 
neglect  to  deliver  it  over  upon  demand  made  after  reason- 
able time,  the  plaintiff  would  be  entitled  to  succeed,  I 
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have  said  I  do  not  regard  the  original  possession  of  it  a 
conversion  in  limine  ;  but  I  cannot  say  there  was  not  evi- 
dence to  go  to  a  jury  from  which  a  conversion  (by  a  wrong- 
ful disposal  or  a  continued  possession,  accompanied  with 
an  unauthorized  or  vexatious  withholding  of  it  afterwards) 
might  be  inferred,  however  I  myself  might  be  inclined  to 
deem  a  contrary  conclusion  better  warranted.  The  jury 
have  drawn  the  unfavorable  conclusion  against  the  defen- 
dant, and  if  there  was  evidence  to  go  to  them  sufficient  for 
them  to  consider,  and  sufficient  to  justify  such  an  inference, 
though  tending  more  strongly  perhaps  the  other  way,  (and 
I  cannot  say  there  was  not,)  the  smallness  of  the  damages 
preclude  the  court  from  granting  another  trial.  It  could 
only  be  allowed  if  the  court  were  enabled  to  say  the  verdict 
was  wrong  in  point  of  law,  or  contrary  to  the  evidence,  and 
I  cannot  say  so ;  however,  upon  the  whole,  I  myself  as  a 
juror  might  have  been  disposed  to  adopt  an  opposite  view, 
I  cannot  say  the  verdict  was  perverse  or  unconscientious. 
I  cannot  say  it  was  wrong  in  law  or  unwarranted  in  fact, 
though  I  might  have  been  better  satisfied  with  a  contrary 
result.  Under  such  circumstances  I  believe  a  new  trial  can- 
not be  afforded,  consistently  with  precedent  and  authority. 

The  court  being  equally  divided,  Spragge  took  nothing 
by  his  motion. 


Gordon  v.  Fuller. 

When  a  defendant,  being  in  custody  on  mesne  process,  put  off  the  trial  at  one 
assizes,  and  at  the  approach  of  the  following  assizes — after  being  apprized  that 
the  plaintiff  had  neglected  to  give  notice  of  trial— pressed  that  the  record  might 
be  entered  low  on  the  docket  to  give  him  time  to  procure  a  witness,  and  it  was 
so  entered,  but  could  not  be  tried  for  want  of  time  :  Held,  that  defendant  was 
not  supersedeable,  because  the  cause  had  not  been  tried  within  three  terms. 

This  cause  stood  for  trial  at  Toronto,  in  April  1835,  and 
was  put  off  on  defendant's  affidavit  that  one  Walsh,  residing 
in  Dublin,  was  a  material  witness  for  him,  and  that  he  ex- 
pected to  be  able  to  procure  his  attendance  at  the  next  as- 
sizes. Defendant  had  been  arrested  in  this  suit  on  15th 
October  1834,  for  4,478Z.  6s.  10d.,  and  has  been  and  still  is 
in  close  custody  in  the  gaol  of  the  Home  district.  The 
declaration  was  served  the  29th  December  1834,  and  issue 


GORDON  V.  FULLER. 


35 


was- joined  in  the  vacation  after  Hilary  Term  1835.  The 
next  assizes  were  on  13th  October  1835.    On  the  3rd,  the 
clerk  of  defendant's  attorney  informed  defendant  notice  of 
trial  had  been  served,  and  defendant  in  consequence  pre- 
pared for  trial ;  but  on  10th  October  was  told  by  the  said 
clerk  that  he  was  under  a  mistake,  and  that  notice  of  trial 
had  not  been  served.    Defendant  then  urged  the  clerk  to  do 
all  in  his  power  to  have  the  trial  brought  on.    The  defen- 
dant also  swears  that  he  instructed  his  own  attorney  on  the 
12th  October  to  get  plaintiff  to  enter  the  cause,  and  to  have 
it  brought  to  trial  if  possible.    On  the  14th  defendant  was 
informed  the  cause  was  on  the  docket,  and  on  the  19th  he 
took  out  a  subpoena  for  a  witness  and  had  it  served,  and 
did  all  he  could  to  force  the  cause  to  trial,  and  further  re- 
quested his  attorney  to  have  the  cause  so  placed  as  not  to 
be  tried  till  the  end  of  the  second  week  of  the  assizes,  in 
order  that  he  might  get  a  witness  from  Niagara.  The  cause, 
however,  was  not  tried,  as  the  assizes  were  ended  before 
it  came  in  its  order  on  the  docket  for  trial. — 3  Wills.  456  ; 
Barnes,  383 ;  1  E.  R.  410  ;  1  Taunton,  59. 

And  now  the  defendant's  counsel,  Small,  moved  for  a 
supersedeas,  because  the  plaintiff  had  not  brought  on  the 
cause  to  trial  within  three  terms.  The  defendant's  attorney 
made  an  affidavit  that  he  did  hot  waive  the  want  of  notice 
of  trial,  but  referred  the  plaintiff's  attorney  to  the  defendant 
himself,  and  only  suggested  that  plaintiff  should  enter  the 
record,  so  that  if  defendant  wished  it  the  cause  might  be 
tried.  •  t 

Sullivan,  in  answer,  shewed  that  the  clerk  of  the  defen- 
dant's attorney  desired  the  cause  to  be  entered  last  on  the 
docket,  that  defendant  might  obtain  a  witness  from  Niagara, 
which  was  done  ;  that  it  remained  untried  in  consequence, 
the  assizes  having  terminated  without  finishing  all  the  civil 
causes ;  but  that  if  it  had  been  entered  with  the  other  causes 
of  plaintiff's  attorney  it  would  have  been  tried. 
The  opinion  of  the  court  was  delivered  by 
Robinson,  C.  J.— I  think  the  plaintiff  was  entitled  to  try 
his  cause,  though  he  had  omitted  to  give  notice — because 
defendant  waived  it  and  urged  him  to  try,  and  expressly 
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consented  to  his  entering  the  cause.  The  cause  not  being 
in  fact  tried,  was  no  fault  of  the  plaintiff's  ;  it  arose  from 
the  defendant  having  had  it  placed  low  on  the  list  for  his 
convenience.  The  plaintiff,  I  know,  repeatedly  urged  the 
court  to  take  it,  but  it  was  necessarily  left,  as  those  before 
were  entitled  to  be  called  first.  Under  such  circumstances 
there  is  no  right  to  be  superseded. 

Per  Cur. — Rule  discharged. 


Doe  ex  dem.  Baker  v.  Gould  and  Gould. 

The  court  refused  to  set  aside  a  nonsuit  when  defendants  and  their  ancestor  had 
been  twenty  years  and  upwards  in  possession,  where  it  appeared  that  the  patent 
tor  the  crown  had  been  issued  more  than  twenty  years,  and  it  also  was  shewn 
that  the  ancestor  of  the  defendants  had  been  allowed  his  claim,  under  the  Heir 
and  Devisee  Act,  for  the  land  in  question,  though  two  or  three  years  afterwards 
the  patent  issued  in  another  name,  but  with  a  description  that  did  not  accord 
with  that  ol  the  person  under  whom  the  plaintiff  claimed. 

Ejectment  for  lands  in  the  Midland  district.  The  follow- 
ing facts  appeared  in  evidence  at  the  trial  at  the  last  assizes. 
One  Abel  Gould,  a  blacksmith,  claimed  title  before  the  land 
commission  in  1799,  and  was  allowed  the  premises  in  ques- 
tion as  assignee  of  the  original  nominee  of  the  crown.  He 
neglected,  it  seems,  to  sue  out  his  patent,  or  to  inquire  for 
it  at  the  proper  office  ;  but  he  lived  upon  the  lot,  and  dying 
upon  it,  his  sons,  the  defendants  in  this  cause,  pontinued 
to  occupy  it.  In  1802  letters  patent  were  completed  by 
mistake  in  the  name  of  Abel  Gates,  for  this  lot,  describing 
him  as  Abel  Gates  of  the  town  of  Kingston^  blacksmith — 
whereas  Abel  Gould  was  the  person  meant.  There  was  an 
Abel  Gates  living  at  the  time  the  patent  issued,  and  he  was 
also  a  blacksmith,  but  he  resided  not  at  Kingston,  but  in 
the  township  of  Pittsburg.  At  the  last  election  for  the 
county,  and  after  the  defendants  had  been  in  actual  posses- 
sion of  the  lot  for  forty  years  uninterrupted,  the  existence 
of  this  patent,  which  had  been  erroneously  issued  from  an 
accidental  confounding  of  name,  became  known.  Gates 
was  dead,  and  his  heir  assuming  that  he  could  make  a  title, 
conveyed  to  the  lessor  of  the  plaintiff.  The  patent  did  not 
on  the  face  of  it  shew  on  what  authority  it  issued  (as  is 
usual  in^more  recent  patents),  but  it  was  proved  upon  the 
trial  that  it  was  completed  upon  a  description  framed  upon 
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the  commissioners'  report,  in  1799,  to  Abel  Gould.  Under 
these  circumstances  the  plaintiff  was  nonsuited. 

In  Michaelmas  Term,  moved  to  set  aside  the 

nonsuit,  contending  that  the  patent  must  by  its  terms  pre- 
vail to  pass  the  estate  to  Abel  Gates. 

 shewed  cause  on  the  following  grounds : — 

That  the  patent  could  not  legally  issue  to  any  other  person 
than  the  claimant,  who  was  allowed  it  by  the  commission ; 
and  that  being  made  contrary  to  the  Heir  and  Devisee  Act 
of  1795,  is  void.  That  there  was  an  adverse  possession  of 
more  than  twenty  years.  That  the  heir  of  Abel  Gates  could 
not  convey,  as  he  had  never  entered,  and  there  was  a  stran- 
ger in  possession  ;  and  that  the  mistake  in  the  patent  might 
be  explained  by  extrinsic  evidence. 

Per  Curiam. — Without  going  into  other  points,  it  is  quite 
clear  that  the  Statute  of  Limitations  has  given  a  good  title 
to  the  defendants,  and  that  the  nonsuit  therefore  was  proper. 
If  there  was  no  such  person  as  the  grantee  is  described  to 
be  in  the  patent,  then  no  person  took  under  the  grant,  and 
the  lessor  of  the  plaintiff  has  shewn  no  title.  If  the  patent 
did  not  vest  the  estate  in  Abel  Gales  of  Pittsburg,  then  the 
estate  was  out  of  the  crown  in  1802,  and  the  Statute  of 
Limitations  began  then  to  run.  The  Chief  Justice  also 
thought  that  this  case  might  if  necessary  be  very  satisfac- 
torily settled  on  this  ground,  that  the  heir  of  Abel  Gates 
proved  no  title  ;  that  his  ancestor  does  not  answer  the  de- 
scription in  the  patent ;  and  that  the  presumption  which 
usually  arises  from  mere  identity  of  name  was  rebutted  in 
this  case  by  positive  testimony  that  Abel  Gates  of  Pittsburg 
was  neither  the  grantee,  nor  intended  to  be  the  grantee  in 
this  patent.  * 

Per  Cur. — Rule  discharged. 
Alderman  v.  West  of  Scotland  Insurance  Company. 

In  an  action  against  an  Insurance  Company  for  a  loss  by  fire,  the  declaration 
averred  that  certain  affidavits  required  by  the  conditions  of  the  policy  were 
made  by  A.  B.  and  C.  D.  Held,  that  proof  of  affidavits  by  such  parties  was 
indispensable,  as  well  as  that  the  affidavits  should  strictly  conform  to  the  terms 
of  the  policy. 

This  was  an  action  on  a  policy  of  assurance  against  fire. 
The  defendants  had  accepted  a  declaration  and  pleaded. 


38  king's  bench,  Hilary  term,  6  wm.  iv. 


The  policy  contained^,  stipulation,  that  in  cases  of  accident 
by  fire  the  person  insured  should  within  one  month  furnish 
to  the  agent  of  the  company  proof  on  affidavit  of  three  per- 
sons who  were  present  at  the  fire  of  the  circumstances  of 
the  accident,  extent  of  the  loss,  &c.  In  the  declaration  it 
was  averred  that  affidavits  of  three  persons  named  in  the 
declaration  were  furnished  according  to  this  stipulation ; 
but  at  the  trial  before  the  Chief  Justice  at  the  last  assizes 
for  the  Home  district,  although  proof  was  given  of  three 
affidavits  furnished  within  the  time — two  of  them  were  by 
different  persons  from  those  named  in  the  declaration.  It 
was  not  stated  nor  proved  that  they  were  present  at  the 
fire,  and  they  did  not  all  contain  the  statements  of  the  na- 
ture and  extent  of  the  loss  required  by  the  policy.  The 
Chief  Justice  nonsuited  the  plaintiff  for  the  failure  in  his 
evidence,  and  in  Michaelmas  Term  last  a  rule  nisi  was 
moved  and  obtained,  returnable  this  term,  to  set  aside  this 
nonsuit ;  but  the  court  expressing  a  strong  conviction  that 
the  averments  were  material,  and  that  the  proof  of  them 
was  indispensable  to  the  right  of  the  plaintiff  to  recover, 
the  plaintiff's  counsel  declined  arguing  the  point,  and  the 
court  discharged  the  rule. 

For  plaintiff,  Sullivan ;  and  Draper  for  defendant. 


Leeming  et  al.  Ex'ors.  of  Leonard,  Esq.,  Sheriff 

v.  Hagerman,  one,  &c. 

Where  an  execution  against  lands  was  put  into  a  sheriff's  hands  before  the  return 
day — but  it  was  not  shewn  that  the  sheriff  did  anything  upon  it — and  the 
plaintiff  and  defendant  compromised  :  Held,  that  the  sheriff  was  not  entitled 
to  poundage  on  such  execution,  although  the  defendant  had  lands  within  his 
district  which  might  have  been  taken  upon  such  writ  and  sold. 

Assumpsit..  In  the  first  count  of  the  declaration  the 
plaintiffs  declared  for  certain  fees,  perquisites,  poundage 
and  sums  of  money,  before  that  time  due  and  owing  from 
defendant  to  testator,  as  sheriff  of  Niagara,  upon  and  for 
the  execution  of  divers  writs,  precepts  and  processes,  for 
defendant,  &c.  The  second  count  was  for  the  work  and 
labor  of  testator,  as  sheriff,  in  and  about  the  executing  and 
serving  the  said  writs,  precepts  and  processes,  and  in  and 
about  the  service,  execution,  and  levying  of  the  goods  and 
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chattels,  lands  and  tenements,  of  divers  persons,  by  him 
the  said  testator,  his  deputies,  &c.,  under  and  by  virtue  of 
the  said  writs,  and  at  the  request  of  defendant,  &c. 
Plea— the  general  issue. 

This  action  was  brought  to  try  the  right  of  poundage 
upon  a  writ  of  execution  against  lands,  under  the  following 
circumstances.  Gates  and  others  had  recovered  judgment 
in  an  action  against  Crooks,  and  in  another  action  against 
Cummings  ;  and  the  defendant,  as  attorney  for  the  plaintiffs, 
had  placed  writs  of  Ji.Ja.  against  lands,  in  each  case,  in 
the  hands  of  the  sheriff  of  Niagara  (plaintiffs'  testator). 
The  debt  in  each  case  was  afterwards  settled  between  the 
plaintiffs  and  the  defendants  by  a  compromise.  It  was  not 
shewn  that  the  sheriff  had  done  anything  more  than  receive 
the  writs,  which  were  placed  in  his  hands  before  they  were 
returnable  ;  and  upon  the  trial  of  this  action,  which  was 
brought  against  the  defendant  as  the  attorney  who  placed 
the  writs  of  execution  in  the  sheriff's  hands,  a  verdict 
was  taken  by  consent  for  the  whole  amount  of  poundage  in 
the  one  case,  and  for  poundage  upon  the  estimated  value  of 
the  lands  of  the  defendant  in  the  district  of  Niagara  which 
could  have  been  sold  under  the  writ,  in  the  other  case — 
subject  to  the  opinion  of  this  court  whether  under  such 
circumstances  poundage  could  be  recovered. 

The  case  was  argued  by  Baldwin  for  plaintiffs,  and  the 
Solicitor  General  for  defendant. 

Robinson,  C.  J. — I  cannot  see  on  what  principle  this 
action  can  be  sustained.  Clearly,  the  common  law  would 
give  the  sheriff  no  fee,  and  therefore  no  action ;  because 
the  general  principle  is,  that  all  officers  employed  by  the 
king  in  the  administration  of  justice  are  to  serve  without 
fee,  unless  when  the  legislature  directs  otherwise.  Several 
early  statutes  were  passed  in  affirmance  of  the  principle, 
and  expressly  prohibiting  the  sheriff  from  taking  any  fee 
or  reward,  except  from  the  crown.  No  assumpsit  results 
from  the  service  ;  no  quantum  meruit,  as  in  other  cases,  for 
the  labour.  Express  legislative  authority  must  be  shewn 
for  the  charge.— 1  M.  &  S.  296. 

In  England  this  question  must  be  governed  by  the  statute 
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28  Eliz.  ch.  4,  which  provides  that  "  it  shall  not  be  lawful 
for  any  sheriff,  by  reason  or  coldur  of  his  office,  to  have, 
receive  or  take  from  any  person,  for  the  serving  or  execu- 
ting any  extent  or  execution  upon  the  body,  goods,  lands 
or  chattels,  more,  &c,  or  other  consideration  or  recom- 
pense than  in  that  act  is  limited  and  appointed— that  is  to 
say,  12c?.  for  every  twenty  shillings,  when  &c,  and  6c?. 
when  &c. ;  that  he  shall  so  levy  and  extent,  and  deliver  in 
execution,  or  take  the  body  in  execution  for,  by  virtue  and 
force  of  any  such  extent  or  execution  whatsoever."  Though 
passed  to  restrain  excessive  charges,  and  only  negative  in 
its  language  ("  no  sheriff  shall  take  more,  &c"),  yet  this 
statute  has  beert  held  to  give  an  action  for  such  fees  as  are 
limited  and  set  down  therein  ;  so  that  in  England  the  ques- 
tion would  be,  has  the  sheriff  done  enough  to  entitle  him 
to  poundage  under  the  28th  Eliz.  ch.  4. 

The  3rd  Geo.  I.  ch.  15,  regulates  the  sheriff's  right  to 
poundage  when  he  levies  debts  for  the  crown ;  and  the 
language  of  sections  3,  9,  16  &  IT,  considered  in  connec- 
tion with  the  several  cases  which  have  been  determined  in 
the  Court  of  Exchequer,  will  throw  light  upon  this  question 
merely  as  supplying  grounds  for  reasoning  upon  analogy. — 
Parker's  Rep.  180 ;  1  Anstr.  279  ;  2  Anstr.  358 ;  3  Anstr.  718 ; 
Wightarck,  116.  But  the  statute  of  Eliz.  is  superseded,  I 
think  in  this  country  by  our  statute  2  Geo.  IV.  ch.  1,  and 
the  rule  of  court  of  Easter,  11  Geo.  IV.,  made  under  it. 
The  allowances  are  dissimilar  and  inconsistent,  and  the 
statute  28  Eliz.  has  therefore  no  direct  influence  on  this 
question. 

An  action  lies  upon  our  own  statute  and  rule  in  the  same 
manner  as  it  would  lie  in  England  upon  the  statute  of  Eliz.; 
and  the  English  statute  is  only  so  far  material,  that  what 
has  been  ruled  in  England  to  be  sufficient  to  entitle  the 
sheriff  to  his  poundage  under  that  statute,  should  govern 
us  in  the  construction  of  our  own,  because  the  same  prin- 
ciple is  applicable.  The  28th  Eliz.,  we  have  seen,  gives 
the  poundage  for  serving  and  executing  any  execution,  12c?. 
for  every  20s.  that  he  shall  so  levy  or  extend  and  deliver  in 
execution,  or  take  the  body  in  execution  for.    Our  statute 
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2  Geo.  IV.  ch.  I,  sec.  45,  says  it  shall  be  lawful  for  this 
court  by  order  or  rule  from  time  to  time  to  declare  and  de- 
termine the  fees  which  may  be  taken  by  any  sheriff  in  res- 
pect of  any  business  to  be  done  in  the  Court  of  King's 
Bench,  as  well  in  civil  causes  as  in  criminal  prosecutions. 
And  the  rule  of  court  made  in  Easter  Term  11  Geo.  IV. 
under  this  authority,  in  assigning  fees  to  the  sheriff  " for 
services  rendered  by  him"  allows  "  poundage  on  execution 
in  lieu  of  all  fees  and  charges  for  services  and  disburse- 
ments, except  mileage  on  going  to  seize,  and  except  dis- 
bursements for  printed  advertisements  when  required  by 
law — one  shilling  in  the  pound  on  all  sums  under  501.  ; 
over  50/.,  &c.  &c. ;  schedule  of  goods  taken  in  execution, 
2s.  6d. ;  copy  to  defendant  if  required,  Is.  3d.  ;  advertise- 
ment of  sale  of  lands  in  the  Gazette,  the  sum  actually  dis- 
bursed. The  case  of  Alchin  v.  Wells,  5  T.  R.  470,  has 
been  cited  in  support  of  the  plaintiffs'  claim,  but  in  my 
opinion  it  is  not  sufficient  to  sustain  this  action.  The  sherilf 
had  then  levied  on  defendant's  goods,  and  been  in  posses- 
sion of  them  two  days  ;  then  the  parties  compromised,  and 
the  sheriff  satisfied  himself  for  the  poundage  before  he 
would  quit  possession.  The  sum  was  only  8/.  After  this 
the  plaintiff  ruled  the  sheriff  to  return  the  writ,  in  order  to 
deprive  him  of  poundage,  because  he  could  not  return  that 
he  had  levied  the  money  ;  the  motion  was  to  discharge  this 
rule  because  the  parties  had  compromised,  and  the  court 
did  discharge  it,  saying  "  the  sheriff,  who  had  levied  under 
the  writ,  was  unquestionably  entitled  to  his  poundage."  In 
other  words,  they  would  not  make  him  refund — but  then  he 
had  levied.  This  is  an  action  to  recover  the  poundage 
which  can  be  claimed  only  under  some  statute  as  a  matter 
positivi  juris,  and  the  case  is  not  brought  within  the  pro- 
vision, for  nothing  is  shewn  to  have  been  done.  In  3  Camp. 
375,  Lord  Ellenborough  observes,  "  the  law  knows  of  no 
promise  to  pay  the  sheriff  for  executing  the  king's  writ — 
that  is,  no  implied  promise — he  must  shew  a  service  for 
which  a  reward  is  specifically  assigned  and  limited  by 
law." 

The  evidence  in  this  case  proves  no  such  cause  of  action 
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as  the  declaration  states.  The  sheriff  executed  no  writ, 
precept  or  process ;  he  levied  no  money,  seized  no  lands, 
and  bestowed  no  labour ;  did  nothing  which  is  relied  on  as 
the  grounds  of  the  claim.  If  the  sheriff  upon  a  ca.  sa.  goes 
to  seek  the  defendant  and  cannot  find  him,  clearly  he  has 
no  claim  for  poundage.  If  he  should  seize  goods  under  a 
fi.  fa.,  which  afterwards  were  not  found  to  belong  to  the 
defendant,  surely  he  could  recover  no  poundage  ;  but  an 
ineffectual  attempt  made  to  execute  process  cannot  give 
less  claim  to  the  fee  than  the  making  no  attempt.  If 
poundage  in  this  case  could  be  recovered  (and  the  sum 
claimed  is  very  large),  it  might  equally  be  recovered  if  the 
sheriff  had  mislaid  the  writ,  and  had  therefore  done  nothing; 
or  if  he  had  been  directed  not  to  do  anything  within  an  hour 
of  his  receiving  it.  If  he  had  gone  to  any  lands,  in  order 
to  execute  the  writ,  then  he  might  have  advanced  a  claim 
for  mileage,  under  our  rule  ;  if  he  had  advertised,  the  rule 
would  have  entitled  him  to  be  reimbursed  the  sum  paid ; 
but  the  right  to  poundage  clearly  cannot  attach  without  a 
levy ;  and  I  see  nothing  in  reason  or  authority  on  which 
the  right  to  recover  can  be  supported  in  this  case.  I  am  of 
opinion  the  plaintiff  should  be  nonsuited. 

Sherwood,  J.,  of  the  same  opinion. 

Macaulay,  J.,  after  recapitulating  the  statutes  relating 
to  this  subject,  said  :  it  is  clear  that  upon  a  fi.  fa.  against 
goods  the  sheriff  must  actually  seize  or  levy  upon  them, 
as  it  is  often  termed — and  that  previously  they  are  not  in 
the  custody  of  the  law,  but  remain  (however  bound  by  the 
writ)  amenable  to  a  subsequent  execution  more  vigilantly 
enforced  ;  and  he  must  not  only  seize,  but  retain  possession, 
in  order  to  guard  them  against  the  claims  of  subsequent 
process.— Stat.  29  Eliz.  ch.  4  ;  3  Geo.  I.  ch.  15  ;  43  Geo.  III. 
ch.  46 ;  Prov.  Stat.  1809,  ch.  4,  sec.  3 ;  do.  1822,  ch.  1,  sec. 
19  ;  Rule,  Easter  11  Geo.  IV. ;  Stat.  1803,  ch.  1 ;  5  Geo.  II. 
ch.  7. 

By  seizure  the  sheriff  acquires  a  special  property  in  them, 
so  that  he  may  maintain  trespass  or  trover  against  any  one 
wrongfully  taking  them  away — 2  Ld.  Ray.  1073  ;  6  Mod. 
280 ;  1  Sal.  323  ;  and  by  such  seizure  the  defendant  is  at 


LEEMING  ET  AL.  V.  HAGERMAN. 


43 


once  discharged  to  the  value  of  the  goods  taken,  and  the 
sheriff  rendered  responsible  to  the  plaintiff  for  the  same — 
in  other  words,  the  value  is  said  to  be  levied,  it  only  re- 
maining for  the  sheriff  to  convert  the  goods  levied  into  the 
money  he  was  commanded  to  make. — 6  Mod.  292  ;  2  Rob. 
R.  57  ;  Cro.  Jac.  514  ;  2  Show.  394 ;  1  T.  R.  731 ;  16  Ea.  288; 
2  Saund.  324;  2  Chit.  T.  203  ;  6  Taunt.  370 ;  2  Mar.  78. 
An  execution  once  begun  may  be  completed  ;  and  after 
seizure  the  sheriff  may  sell,  though  after  the  return  day  of 
the  writ  or  out  of  office  ;  and  it  would  appear  he  may  do 
so  to  the  extent  of  his  poundage  fees,  although  a  compro- 
mise take  place,  or  the  plaintiff  be  paid  or  satisfied,  to  pre- 
vent a  sale.  It  is  clear  that  upon  a  seizure  of  goods  under 
a  fi.  fa.  a  sheriff  has  levied,  and  it  is  the  amount  levied 
upon  which  poundage  is  allowed  by  the  statute  of  Eliz. 
Under  an  extent,  it  is  the  amount  extended  or  delivered 
in  execution;  3  Anstr.  718;  Parker,  177-8  ;  West.  239; 
1  Anstr.  279;  1  Whitw.  117.  In  all  these  cases  so  far 
is  the  defendant  discharged  that,  as  between  himself  and 
the  plaintiff,  he  may  sustain  an  audita  querela  on  the 
levy,  or  may  plead  the  levy  in  bar  of  any  action  against 
him  for  the  amount  thereof,  grounded  on  the  judgment. 
Here  then  is,  I  think,  the  true  principle  of  the  decision  in 
5  T.  R.  When  the  sheriff  has  seized  goods  he  becomes 
entitled  to  poundage  if  proceedings  be  afterwards  stayed — 
in  other  words,  when  he  has  commenced  executing  a  fi.fa. 
which  is  entire,  and  has  done  that  which  exonerates  the 
defendant  and  renders  himself  liable  to  the  plaintiff,  so  that 
the  defendant  could  have  pleaded  the  levy  against  an  ac- 
tion on  the  judgment,  then  he  is  entitled  to  exact  poundage, 
as  having  levied  the  debt. 

The  only  difficulty  will  be  in  applying  this  principle  to 
the  proceedings  on  writs  against  lands.  If  he  has  com- 
menced an  execution,  and  done  that  which  acquits  the  de- 
fendant and  makes  himself  responsible,  so  that  the  defen- 
dant could  claim  the  acquittance  by  plea  or  audita  querela — 
in  other  words,  if  the  sheriff  has  levied  the  amount,  he 
would  become  entitled  to  poundage  to  the  extent  of  such 
levy,  in  the  event  of  future  compromises — 2  T.  R.  44-5 ; 
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Willis,  250  ;  4  T.R.  411  ;  2  C.  &  J.  19.  Then  the  enquiry 
is,  what  constitutes  such  a  levy — what  proceeding  towards 
the  sale  of  lands  on  an  execution  amounts  to  a  levy,  or 
discharges  the  defendant  as  a  seizure  of  goods  does  ?  Is 
it  necessary  for  the  sheriff  to  make  an  actual  entry  upon 
the  lands  to  accomplish  a  manual  seizure,  though  he  may 
not  be  authorised  to  expel  the  defendant,  for  the  two-fold 
purpose  of.  placing  the  same  in  the  custody  of  the  law  and 
out  of  the  reach  of  future  process,  and  to  exonerate  the 
debtor  to  the  extent  of  the  value  ;  or  in  the  case  of  a  vacant 
possession,  is  he  at  liberty — and  if  so,  is  he  bound — to  take 
actual  possession  and  to  retain  the  same  until  the  sale  ? 

It  seems  clear  that  upon  a  liberate  extent,  or  ji.  fa.,  the 
sheriff  cannot  deliver  actual  possession  of  lands  or  lease- 
hold estate  extended  or  sold,  unless  the  debtor  or  other 
person  in  possession  be  willing  to  relinquish  it ;  but  that 
he  can  only  (by  his,  assignment  or  other  act  in  execution  of 
the  writ,  according  to  the  nature  thereof),  impart  to  the 
creditor  or  vendee  a  right  of  action  in  ejectment  to  obtain 
the  possession.  Yet  when  no  obstacle  or  obstruction  is  in- 
terposed, it  would  seem  that  a  sheriff  may  take  and  deliver 
actual  possession,  as  justifiably  entitled  to  make  entry  and 
transfer  the  property.— 1  Sal.  333  ;  Tidd.  1136  ;  1  Ventr.  41. 

Upon  the  evidence  in  the  present  case  it  does  not  appear 
necessary  to  determine  what  amounts  to  a  seizure  or  levy 
of  lands,  or  whether  it  must  be  actual  or  may  be  construc- 
tive ;  and  there  is  much  to  be  said  on  both  sides  of  that 
question.  It  does  not  appear  in  evidence  that  the  sheriff 
had  done  anything  tantamount  to  a  seizure  or  levy  of  the 
lands ;  he  made  no  actual  entry  and  gave  no  public  notice 
of  the  coming  of  the  writs,  and  of  their  operation  as  a  lien 
upon  the  estate  of  the  debtors.  Without  a  formal  entry  and 
seizure,  I  do  not  think  a  seizure  by  construction  can  be  in- 
tended, until  some  other  open  and  notorious  proceeding 
towards  the  execution  of  the  writ  shall  be  adopted — as 
perhaps  the  public  advertisement  of  the  lands  in  the  Ga- 
zette and  other  papers,  pursuant  to  the  statute.  And  this 
would  necessarily  assume  that  by  such  a  step  the  writ  at- 
tached to  iht  lands  mentioned,  so  as  to  discharge  the  debtor 
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for  the  time  being  at.  least,  and  to  enable  the  sheriff  to  trans- 
fer the  estate,  with  right  of  ejectment  to  obtain  the  posses- 
sion by  his  deed  of  sale,  without  at  any  time  having  seen 
or  entered  upon  the  lands  themselves.  In  the  absence  of 
proof  that  the  lands  were  advertised,  or  any  open  act  of 
seizure  attempted,  I  do  not  think  any  right  to  poundage 
could  have  accrued — the  sheriff  had  not  levied  to  any 
amount — the  debtor  had  not  been  discharged,  and  he  him- 
self had  not  become  responsible.  I  am  not  prepared  to 
say  an  advertisement  of  sale  would  produce  these  results, 
which  it  appears  to  me  should  combine  to  entitle  a  sheriff 
to  poundage  upon  a  compromise  before  actual  sale,  upon 
the  principles  of  the  case  in  5  T.  R.  476. 

If  we  examine  the  cases  touching  the  disposal  of  terms 
for  years  under  writs  of  fi.  fa.  in  England,  we  constantly 
find  a  seizure  asserted ;  and  through  a  later  execution  ano- 
ther creditor  might  always  raise  the  question,  whether  any 
and  what  steps  under  a  former  writ  attached  a  particular 
lot  of  land,  so  as  to  place  it  in  custodia  legis  and  protect  it 
from  the  overreaching  operation  of  subsequent  process — 
1  B.  &  A.  230 ;  4  Taunt.  207  ;  1  Mar.  541  ;  3  T.  R.  292 ; 
5  More.  79  ;  2  Show.  85  ;  16  Ea.  254.  A  seizure  of  real 
real  estate  is  often  regarded  as  constructively  made  through 
the  medium  of  a  jury  empannelled  to  inquire  of  the  pre- 
mises, as  by  inquest  of  office,  &c. — See  4  Dow.  P.  C.  447. 

Per  Cur. — Nonsuit  to  be  entered. 


Turner  v.  Alway. 

Debt  on  award  to  pay  money,  on  or  before  the  1st  April.  Breach,  that  the  said 
defendant  did  not  pay  on  the  said  1st  day  of  April  in  the  said  award  in  that 
behalf  mentioned,  held  good  on  general  demurrer  to  the  declaration.  Notice 
of  an  award  need  not  be  averred. 

Debt  on  award.  The  submission  was  by  bond,  dated 
4th  October  1834,  to  three  persons.  Award  to  be  made  in 
writing  under  the  hand  of  two  referees,  ready  to  be  deliv- 
ered to  such  of  the  parties  as  should  desire  it  within  three 
days  after  29th  October  1834.  Arbitrators  on  30th  October, 
made  and  published  their  award  in  writing  that  defendant 
should  pay  to  plaintiff  75£.,  which  said  sum  should  be  paid 
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over  to  plaintiff  "  on  or  before"  the  1st  April  1835.  The 
breach  stated  in  the  declaration  was,  that  the  defendant  did 
not  (ton"  the  said  day  in  the  said  award  in  that  behalf 
mentioned  pay  to  plaintiff  the  said  sum  of  money  in  the 
said  award  mentioned,  nor  hath  he  since  paid  the  same  or 
any  part  thereof,  although  thereto  requested  by  plaintiff — 
to  wit,  on  1st  April  last — whereby  an  action  hath  accrued. 
Demurrer,  assigning  for  cause  that  no  notice  of  the  award 
is  averred;  but  the  real  objection  relied  on  was,  that  the 
breach  did  not  state  that  the  money  was  not  paid  on  or  be- 
fore  the  1st  April,  as  the  terms  of  the  award  were. 

The  demurrer  was  argued  by  Draper  for  plaintiff,  and 
Sullivan  for  defendant. 

Robinson,  C.  J. — I  think  the  breach  is  sufficient,  although 
there  are  cases  that  bear  apparently  against  it.  When  a 
bond  is  made  payable  at  a  certain  day,  defendant  cannot 
plead  payment  before  the  day,  but  should  plead  payment 
at.  the  day;  and  this  upon  the  principle  that  payment  before 
the  day  is  payment  at  the  day.  Where  the  money  is  pay- 
able on  or  before  a  certain  day,  then  defendant  may  plead 
payment  before  the  day,  because  it  is  within  the  condition, 
and  is  a  strict  performance.  Connected  with  this  principle, 
there  is  a  class  of  cases  which  has  no  direct  bearing  upon 
the  point  to  be  determined  here.  I  allude  to  those  where 
to  an  action  on  such  a  bond  defendant  pleads  payment  on 
a  day  before  the  last  day  named  in  the  condition — 2  Wils. 
173 ;  Cro.  Jac.  434.  Such  plea  is  held  not  to  be  objection- 
able as  an  immaterial  issue — because  if  found  one  way, 
viz.,  for  defendant,  it  decides  the  suit ;  but  if  found  for 
plaintiff  it  is  inconclusive,  inasmuch  as  the  defendant  may 
have  paid  on  any  other  day  before  the  last,  or  on  the  last 
day — 2  Burr.  944;  2  Bl.  Rep.  The  court  have  therefore 
held  that  the  plaintiff,  instead  of  demurring  to  such  plea, 
should  reply  that  the  defendant  did  not  on  the  day  named 
by  him,  nor  at  any-  time  before  nor  after  that  day,  pay  the 
money. 

In  Tryon  v.  Carter,  Str.  994,  on  bond  payable  on  or  be- 
fore the  5th  December,  defendant  pleaded  payment  on  5th 
December;  the  replication  denied  payment  on  that  day, 
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and  a  verdict  for  plaintiff ;  but  a  repleader  was  awarded, 
because  it  might  be  paid  before  the  5th  December,  and  then 
the  condition  is  performed.  In  Burrows,  994,  this  is  said 
to  be  an  imperfect  note  ;  and  the  same  case  is  much  more 
fully  reported  in  7  Mod.  231.  Waltnough  v.  Holgate,  3 
Lev.  293,  is  a  case  of  an  award  to  pay  money  on  or  before 
a  certain  day  :  defendant  pleads  no  award  ;  plaintiff  replies 
an  award,  and  assigns  for  breach  nonpayment  at  the  day ; 
defendant  demurs  generally,  because  he  did  not  negative 
payment  before  the  day  ;  and  the  court  give  judgment  for 
the  demurrer — for  the  plaintiff,  they  say,  should  make  out 
his  case  without  the  aid  of  defendant's  implied  admission. 
These  decisions  apparently  favor  the  defendant  in  this  case  ; 
but,  in  the  first  place,  I  take  them  not  to  be  decisive  of  the 
question  as  it  stands  before  us — and  in  the  next  place,  the 
very  point  in  judgment  has  been  solemnly  decided  in  favor 
of  the  sufficiency  of  such  a  manner  of  assigning  the  breach. 
When  defendant  pleads  payment  on  a  certain  day  before 
the  day,  and  the  plaintiff  replies  that  he  did  not  pay  on 
that  day,  then  he  attempts  to  make  the  day  parcel  of  the 
issue,  and  such  a  replication  would,  I  conceive,  be  held 
bad — for  it  is  incumbent  upon  him  when  the  defendant 
pleads  performance,  to  assign  an  absolute  breach ;  and  t>y 
offering  to  take  issue  upon  the  payment  pleaded  on  a  par- 
ticular day,  he  does  not  effectually  deny  performance,  nor 
assign  an  absolute  breach,  because  defendant  may  have 
paid  on  the  last  day,  or  at  any  time  before,  and  such  pay- 
ment would  acquit  him.  When  however  the  plaintiff,  in 
his  declaration  on  such  a  bond,  or  in  his  replication,  first 
assigns  a  breach  (not  by  way  of  answering  defendant's  plea 
of  performance),  then,  in  my  opinion,  to  aver  nonpayment 
at  the  day  is  well  enough,  for  it  includes  nonpayment  before 
the  day.  Payment  before  the  day,  is  payment  at  the  day. — 
3  T.  R.  603. 

Since  the  statute  4  &  5  Anne,  ch.  16,  it  has  been  decided 
that  in  regard  to  bonds  with  conditions  the  day  of  payment 
is  only  form,  and  the  question  is  whether  it  was  made  before 
original  sued.— Co.  Lit.  212  b  ;  8  Mod.  346  ;  Str.  622,  231 ; 
Lord  Ray.  620;  I  Salk.  140;  2  Mod.  183;  Willes,  585; 
Cro.  Eliz.  142 ;  12  Mod.  422. 
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In  this  action  on  the  award,  I  take  it  to  be  clear  that  pay- 
ment at  any  time  before  the  day  would  have  supported  the 
defendant  upon  the  issue  of  non-payment  at  the  day. 

And  in  the  following  case  it  has  been  expressly  decided 
by  the  twelve  judges  in  the  Exchequer  Chamber  in  Error, 
that  a  declaration  precisely  like  the  present  is  sufficient. — 
Rolle's  Abridgment,  440,  line  30;  Hil.  16  Jac.  at  Sergeant's 
Inn,  between  Berry  and-  Perrin,  on  writ  of  error,  where  the 
award  was  to  pay  at  or  before  such  a  day,  and  the  breach 
assigned  was  for  non-payment  at  the  day,  without  averring 
the  non-payment  before,  and  yet  the  judgment  was  affirmed 
by  the  court  for  this  reason — that  payment  before  is  pay- 
ment at  the  day.  Mich's.  21  Car.  B.  R.,  between  Ireland 
and  Sutton,  adjudged  accordingly  on  demurrer.  Same 
case,  reported  in  Bridgman  90,  under  names  of  Perrin  v. 
Audrey — "  the  breach  is  assigned,  for  that  defendant  did 
not  pay  the  10/.  upon  the  16th  day  of  June,  when  the 
award  was  that  it  should  be  paid  on  or  before  the  16th  of 
June  ;  but  all  did  agree  that  this  was  well  assigned,  be- 
cause that  when  it  is  alleged  that  it  was  not  paid  upon  the 
16th  day,  it  was  not  paid  before  the  day — said  to  be 
assigned  in  replication  in  Exchequer  Chamber.  Bul- 
strode,  3  vol.  69,  same  case  (Coke  &  Dodderidge,  judges) : 
"  it  hath  been  objected  that  he  ought  to  have  alleged  a 
breach  of  the  award,  or  no  cause  of  action.  The  award 
was  to  pay  the  money  at  or  before  such  a  day ;  the  other 
saith  that  he  did  not  pay  it  '  supra ' — yet  this  is  good,  for 
if  he  did  not  pay  it  before  the  day  he  did  not  pay  it  super 
diem — so  that  the  pleading  is  good,  and  judgment  for 
plaintiff." 

Sherwood,  J. — I  incline  to  think  the  breach  in  the  de- 
claration may  be  sustained  as  it  now  stands.  It  is  clear, 
however,  from  a  number  of  cases,  that  such  a  breach  would 
not  be  good  in  a  replication  to  a  plea  of  performance  on  a 
certain  day  ;  anql  one  ground  of  the  distinction  I  take  to  be 
this,  that  the  defendant  to  such  a  replication  would  not  re- 
join that  he  paid  the  money  on  any  other  day,  because  it 
would  be  a  departure  from  his  plea.  Under  such  circum- 
stances it  becomes  necessary  for  the  plaintiff  to  negative 
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every  possibility  of  payment  in  his  replication,  which  must 
be  certain  in  every  particular.    This  rule  as  to  replications 
to  pleas  of  performance,  was  laid  down  by  Lord  Hardwicke, 
and  expressly  recognised  in  the  case  of  Fletcher  v.  Henning, 
2  Bur.  944,  in  these  words  :  "  that  whenever  the  defendant 
pleads  performance,  the  plaintiff  must  assign  an  absolute 
breach."    That  was  an  action  of  debt  on  bond,  conditioned 
for  the  payment  of  money  on  or  before  such  a  day.  The 
defendant  prayed  oyer  of  the  condition,  and  pleaded  pay- 
ment before  the  day  specified  in  the  condition.    The  plain- 
tiff demurred  to  this  plea,  as  offering  an  immaterial  issue. 
The  court  said  the  plea  was  good,  and  also  said,  if  the 
plaintiff  disputed  the  payment  altogether  he  should  reply 
"  that  it  was  not  paid  at  the  particular  day  mentioned  in 
the  plea,  nor  at  any  time  before  or  after  that  day."  This 
is  the  form  of  breach  prescribed  by  the  court  in  that  case, 
and  is  what  Lord  Hardwicke  calls  an  absolute  breach, 
which  amounts  to  this,  that  it  must  remove  every  possible 
objection,  as  the  defendant  can  reply  no  new  matter  after 
the  breach  is  assigned  in  the  replication.    The  cases  of 
Watnough  v.  Holgate,  3  Lev.  293  ;  and  Tryon  v.  Carter, 
Str.  994,  go  also  to  prove  the  absolute  certainty  required  in 
the  replication  to  a  plea  of  performance,  when  no  specific 
breach  is  assigned  in  the  declaration.    The  latter  action 
was  brought  on  a  bond  conditioned  for  payment  of  money 
on  or  before  the  5th  December;  the  defendant  pleaded  pay- 
ment on  the  5th  December  ;  the  plaintiff  replied,  and  took 
issue,  and  there  was  a  verdict  for  him,  which  was  after- 
wards set  aside  and  a  repleader  ordered,  because  the  issue 
was  an  immaterial  one.    The  court  said  the  money  might 
have  been  paid  before  the  5th  December,  and  then  the  con- 
dition would  have  been  performed.    The  replication  was 
therefore  defective.    The  plaintiff  should  have  replied  as 
in  the  case  of  Fletcher  v.  Herrington,  already  mentioned, 
that  the  money  was  not  paid  on  the  day  stated  in  the  plea, 
nor  at  any  time  before  or  after  that  day.    The  award  in  this 
directs  that  the  defendant  should  pay  to  the  plaintiff  a  cer- 
tain sum  on  or  before  the  first  day  of  April — and  the  plain- 
tiff in  his  declaration  assigns  for  breach  of  the  award,  that 
h  vol.  v. 
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he  did  not  pay  on  the  first  day  of  April.  The  defendant 
objects  that  this  breach  is  not  sufficiently  certain,  because 
he  might'have  paid  before  the  first  day  of  April,  and  then 
the  award  would  have  been  performed.  All  the  cases  cited 
to  sustain  this  position  arose  upon  objections  to  replications, 
and  not  to  declarations — and  therefore,  according  to  my 
opinion,  are  not  applicable  to  this  case.  The  same  cer- 
tainty is  not  required  in  assigning  a  breach  in  a  decla- 
ration as  in  a  replication  to  a  plea  of  performance,  as 
appears  by  the  case  already  cited,  and  Harron  v.  Chevalon, 
and  Alebury  v.  Woolley.— 2  Bur.  944;  1  Salk.  140;  Str.  231. 

The  last  case  was  covenant  to  pay  money  to  several,  or 
to  one  of  them.  The  breach  assigned  in  the  declaration 
was,  that  the  money  was  not  paid  to  them,  without  saying 
"  or  to  any  one  of  them."  The  defendant  objected  that  the 
breach  was  not  well  assigned,  for  the  money  might  have 
been  paid  to  one  of  them,  and  then  the  covenant  would 
have  been  performed.  He  further  objected  that  there  being 
two  ways  of  paying  the  money,  the  breach  should  have 
been  so  large  as  to  exclude  both  ways,  by  either  of  which 
the  act  might  have  been  done  by  the  defendant.  The  court 
said,  "  if  you  have  paid  the  money  to  one  of  them,  you 
may  plead  it  in  your  discharge,"  and  overruled  the  objec- 
tion. The  same  principle,  I  think,  must  govern  the  present 
case.  The  award  directs  the  defendant  to  pay  on  or  before 
the  first  day  of  April,  but  he  had  the  right  of  paying  before 
that  day  if  he  found  it  advantageous  to  himself.  It  is  clear 
that  he  could  not  be  compelled  to  pay  before  that  day.  Now, 
whether  he  exercised  that  right,  and  paid  before  the  day, 
must  be  peculiarly  within  his  own  knowledge,  because  the 
election  was  with  himself  alone.  Strictly  speaking,  the 
non-payment  of  the  money  before  the  day  was  no  breach 
of  the  award  ;  although  a  payment  before  the  day  would 
have  been  a  performance  of  it,  by  the  express  terms  of  the 
instrument.  The  general  rule  of  pleading  is  this,  that  it  is 
not  necessary  to  state  such  particular  facts  in  the  declaration 
as  lie  more  properly  in  the  knowledge  of  the  defendant 
himself,  who  must  be  presumed  cognizant  of  his  own  acts. 
It  is  sufficient  that  the  declaration  should  contain  in  itself  a 
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good  prima  facie  case,  without  reference  to  possible  objec- 
tions which  may  afterwards  be  urged — 1  Vent.  217 ;  8  T.  R. 
459  ;  8  Ea.  85  ;  13  Ea.  1 16  ;  14  Ea.  299.  The  same  general 
rule  applies  to  replications  as  well  as  declarations ;  but 
there  is  no  general  rule  without  some  exceptions,  and  I 
think  I  have  shewn  that  where  the  plaintiff  pleads  perfor- 
mance when  no  specific  breaches  are  assigned  in  the  decla- 
ration, the  replication  must  sometimes  form  an  exception. 
It  is  also  a  general  rule  that  certainty  to  a  common  intent 
is  sufficient  in  a  plea  in  bar  ;  but  there  must  be  certainty 
to  a  certain  intent  in  general  in  a  declaration,  which  is  a 
greater  degree  of  certainty  than  the  former.  To  this  general 
rule  there  are  also  exceptions.  In  a  declaration  on  a  con- 
tract to  pay  the  debt  of  a  third  person,  it  is  not  necessary 
to  shew  that  the  promise  was  in  writing  ;  but  in  a  plea 
that  fact  should  be  shewn.-— 1  Saund.  276,  n.  2 ;  T.  Ray.  452. 

In  the  case  of  Tryon  v.  Carter,  already  mentioned,  the 
action  was  brought  on  a  bond  conditioned  for  the  payment 
of  money  on  or  before  the  5th  December.  The  defendant 
pleaded  payment  on  the  5th  December,  the  day  on  which 
it  was  his  duty  to  pay  the  money.  The  plaintiff  replied, 
and  denied  payment  on  that  day.  The  court  held  the  re- 
plication ill,  but  do  not  say  how  he  should  have  replied, 
as  was  done  in  Fletcher  v.  Herrington. 

The  cases  of  Foreland  v.  Mary  gold,  1  Salk.  72,  and 
Perry  v.  Nicholson,  Burr.  278,  in  addition  to  the  cases 
already  cited,  prove  that  where  debt  is  brought  on  an 
award  less  certainty  is  required  in  the  declaration  than  is 
required  in  the  replication  when  the  action  is  brought  on 
a  bond  conditioned  for  the  performance  of  an  award,  the 
breach  of  which  is  set  out  in  the  declaration. 

In  the  case  now  before  the  court  the  action  of  debt  is 
brought  on  the  award  ;  and  if  the  defendant  has  paid  the 
money  awarded,  he  might  plead  nil  debet,  which  would 
put  in  issue  the  whole  declaration,  and  the  defendant  might 
shew  in  evidence  any  payment  made  by  him. — Cro.  Eliz. 
222  ;  Gilb.  Ev.  242. 

Should  the  defendant  plead  specially  solvit  ad  diem,  and 
conclude  to  the  country,  which  he  might  also  do,  I  think 
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the  issue  would  be  good  and  not  immaterial,  because  he 
might  prove  payment  before  the  day  mentioned  in  the  award 
for  the  payment  of  the  money,  and  consequently  could  sus- 
tain no  possible  injury  unless  from  his  own  laches  or  neg- 
ligence in  such  pleading,  according  to  the  exigency  of  the 
case. 

The  defendant  was  not  bound  to  pay  the  money  before 
the  day,  and  therefore  the  plaintiff  was  not  bound  to  assign 
the  non-payment  before  the  day  as  a  breach  of  the  award  ; 
but  the  defendant  had  the  right  of  paying  before  the  day — 
and  if  he  did  do  so,  he  might  have  pleaded  it.  This  po- 
sition appears  to  me  to  be  sustained  in  principle  by  the  case 
of  Aleberry  v.  Woolley,  Str.  231,  and  the  other  case  already 
mentioned. 

In  all  cases  where  the  breach  is  assigned  in  the  replica- 
tion, and  not  in  the  declaration,  I  incline  to  think  the  same 
rule  holds,  although  there  may  possibly  be  some  exceptions. 

Macaulay,  J. — When  a*  debt  is  payable  on  or  before  a 
certain  day,  it  may  be  tendered  or  paid  at  any  time  within 
the  period  limited ;  such  tender  would  be  a  good  plea  in 
bar,  and  the  payment  if  accepted  would  thenceforth  abso- 
lutely discharge  the  debt  and  the  securities  held  for  the 
same.  When  the  debt  is  made  payable  only  at  a  day  cer- 
tain by  the  condition  of  a  penal  bond,  many  cases  represent 
that  a  payment  (which  includes  an  acceptance)  before  the 
day,  at  once  constitutes  a  performance  of  the  condition  and 
discharges  the  bond — thus  admitting  no  difference  as  to  the 
effect  of  a  payment  between  a  condition  to  pay  at  the  day 
or  to  pay  at  or  before  such  day  ;  although  in  the  one  case  % 
tender  might  be  made  before  the  day,  but  not  in  the  other — 

1  Ro.  Ab.  440,  1.  30;  Ibid,  473,  L  30  ;  Co.  Lit.  312  b. ;  3 
T.  R.  60  ;  8  Mod.  147  ;  10  Mod.  147.  Other  cases  say  that 
when  a  day  certain  is  fixed,  payment  before  the  day  con- 
tains payment  at  the  day  :  others  say  that  it  is  as  a  deposit 
till  the  day,  when  it  becomes  absolute  payment,  and  is  evi- 
dence of  such  payment  in  support  of  a  plea  of  solvit  ad 
diem,  or  a  plea  of  accord  and  satisfaction  before  breach — 

2  Str.  954;  7  Mod.  231;  Cro.  Eliz.  142;  Cro.  Car.  284; 
Moo.  267  ;  1  Leon,  311 ;  Owen,  45 ;  5  Rep.  117;  1  And.  198. 
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Many  cases  assert  that  payment  before  the  day  cannot  be 
1  pleaded  to  a  condition  to  pay  at  a  day  certain — not  on  the 
ground  that  such  payment  was  no  present  performance  of 
the  condition  or  discharge  of  the  obligation,  but  that  it  ten- 
dered an  immaterial  issue,  and  bad  on  error  if  found  for 
the  plaintiff,  however  sufficient  if  found  for  the  defendant — 
Cro.  Jac.  435  ;  Bull,  N.  P.  174;  1  Str.  307,  622  ;  2  Wils. 
150;  Willes,  585;  8  Mod,  345;  Cro.  El.  823.  Yet  other 
and  later  cases  hold  that  payment  before  the  day  is  a  good 
plea  when  the  condition  is  in  the  disjunctive  to  pay  on  or 
before  ;  and  upon  principle  the  same  rule  should  apply  to 
those  appointing  a  specific  day,  if  in  law  the  payment  by 
anticipation  does  discharge  the  bond — 2  Burr.  994 ;  1  Bl.  C. 
210;  2  Wils.  173;  Bull,  N.  P.  162.  And  it  may  with 
reason  be  said  that  every  issue  rendering  the  day  material 
(as  payment  at  the  day  as  well  as  before)  would,  upon  the 
footing  suggested,  be  equally  inconclusive,  as  not  excluding 
in  the  one  case  the  possible  inference  of  payment  at  the  day, 
though  after  that  alleged,  or  of  payment  before  the  day  in 
the  other— 7  Mod.  231  ;  2  Str.  944;  1  Burr,  302. 

The  statute  of  4  &  5  Anne,  ch.  16,  sec.  12,  authorises  the 
plea  of  payment  post  diem,  after  breach  of  the  condition 
and  forfeiture  of  the  bond ;  and  its  terms  would  equally 
warrant  the  plea  of  payment  before  the  day,  if  not  admissi- 
ble before,  and  whether  admissible  without  its  aid  ought 
to  depend  upon  the  legal  effect  of  such  payment  as  a  pre- 
sent discharge  of  the  debt— 5  Co.  43  ;  1  Str.  317,  622  ;  10 
Mod.  147. 

Torching  the  validity  of  the  present  breach,  cases  may 
be  found  perfectly  similar  both  for  and  against  it,  and  there 
is  room  for  much  argument  by  analogy  from  cases  bearing 
upon  the  point — one  of  which  is,  that  if  payment  before 
the  day  is  payment  or  evidence  of  payment  at  the  day,  a 
denial  of  payment  at  the  day  includes  in  effect  a  denial  of 
payment  before  it ;  but  tile  same  argument  was  used,  and 
though  partially  adopted,  it  did  not  prevail  in  the  case  of 
Try  on  v.  Carter,  7  Mod.  231,  which  I  conceive  to  be  pre- 
cisely in  point.  The  case  turns  upon  that  branch  of  plead- 
i  ng  which  respects  the  suggestion  of  breaches ;  and  the  true 
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rule  applicable  to  such  cases  is,  that  when  the  plaintiff 
suggests  a  breach  (whether  in  his  declaration  or  replication 
is  in  my  opinion  quite  immaterial),  he  must  assign  a  suffi- 
cient one — in  other  words,  he  may  suggest  it  in  the  terms 
of  his  contract,  or  condition,  provided  always  that  it  is  com- 
prehensive enough  to  shew  a  prima  facie  breach  thereof — 
4  Mod.  33.  It  must  not  be  too  narrow  or  contain  a  negative 
pregnant;  it  must  be  certain  to  a  certain  extent  in  general, 
as  if  the  debt  be  payable  at  a  day  certain,  the  denial  of 
payment  at  the  day  in  the  terms  of  the  security  is  prima 
facie  sufficient,  though  it  might  have  been  paid  before  or 
after  ;  the  face  of  the  instrument  affords  no  such  alternative, 
and  it  is  not  to  be  presumed.  But  when  the  payment  may 
be  before  or  at  a  fixed  day,  then  the  allegation  of  non-pay- 
ment at  the  day  is  not  in  the  terms  of  the  contract—it  is 
too  narrow  and  does  not  exclude  an  inference  that  is  sug- 
gested on  the  face  of  the  instrument — namely,  that  though 
not  paid  on  the  day  it  might  have  been  paid, before  it;  in 
which  event  no  debt  would  have  subsisted  or  remained 
payable  at,  or  that  could  be  paid  at  the  day — being  pre- 
viously cancelled — 1  T.  R.  101.  This  I  take  to  be  the  true 
principle  ;  and  a  consideration  of  the  cases  in  the  books 
bearing  more  or  less  on  the  point,  confirms  me  in  the  opinion 
that  the  present  breach  is  insufficient  and  bad  on  general 
demurrer.  I  have  found  no  room  even  to  doubt  it,  unless 
Tryon  v.  Carter,  and  other  cases  which  recognize  and  sup- 
port it,  be  overruled  ;  for  by  merely  taking  issue  on  the 
breach  which  is  alleged,  it  is  manifest  that  the  defendant 
could  have  tied  the  plaintiff  down  to  an  immaterial  issue, 
when  this  case,  after  a  verdict  for  plaintiff,  and  the  one  last 
mentioned  would  have  been  identical — the  day  would  have 
been  made  material  and  put  in  issue  ;  whereas  the  distinc- 
tion is  this :  if  the  day  of  payment  be  made  material  and 
part  of  the  issue,  and  it  is  found  for  the  plaintiff,  it  is  an 
immaterial  issue,'  though  conclusive  when  found  for  the 
defendant ;  but  when  the  day  is  not  involved,  but  the  issue 
is  payment  or  no  payment  at  any  time,  then  it  is  all  right, 
and  it  is  equally  conclusive  upon  both  parties  in  any  event. 
I  might  go  into  a  long  train  of  reasoning  upon  the  cases  and 
just  principles  to  be  extracted  from  them,  but  it  appears  to 
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me  this  case  is  clear  upon  a  contemplation  of  the  breach 
contrasted  with  the  alternative  terms  of  the  award.  Does 
the  plaintiff's  negative  of  payment  on  the  day  in  the  said 
award  in  that  behalf  mentioned  sufficiently  shew  that  the 
money  was  not  paid  before  the  1st  April,  which  would  have 
been  equally  a  performance  of  the  award — in  other  words, 
does  it  deny  a  payment  at  any  time  before  or  at  the  day. 
I  think  it  manifestly  does  not ;  it  limits  the  default  to  a 
single  day — whereas,  to  constitute  a  breach  a  default  should 
be  also  shewn  upon  every  day  between  the  30th  October 
and  the  1st  April. 

In  1  Str.  231,  the  judgment  by  default  admitted  non-pay- 
ment to  all  of  those  entitled  to  it — and  in  law,  payment  to 
one  would  have  been  payment  to  all — consequently  the 
breach  as  admitted  of  non-payment  to  them,  admitted  non- 
payment to  any.  The  case  is  substantially  different  to  this  ; 
and  had  the  defendant  pleaded  payment  to  one,  as  suggested 
by  the  court,  it  would  have  formed  an  immaterial  issue  if 
found  for  the  plaintiff  on  issue  joined,  as  non-payment  to 
one  would  not  shew  non-payment  to  any,  and  payment  to 
any  would  be  payment  to  all.  With  this  case  may  be  con- 
trasted others  equally  applicable.  As  a  submission  to  an 
award  to  be  made  by  two  or  either  of  them  ;  cases  of  breaches 
assigned  in  suits  by  or  against  partners,  joint  contractors, 
executors,  haron  and  feme,  &c.  in  the  lifetime  of  all  or 
alter  the  death  of  some  of  them,  and  the  like. — 2  Mod.  27 , 
Taylor,  (U.  C.)  20. 

It  is  no  sufficient  answer  that  the  defendant  might  plead 
or  give  in  evidence  a  payment  ante  diem.  The  plaintiff 
was  bound  to  deny  it  in  his  breach.  At  present  the  de- 
murrer admits  non-payment  on  the  day ;  as  in  Tryon  v. 
Carter,  the  verdict  found  non-payment  at  the  day ;  in  that 
case  it  was  held  in  error  that  non-payment  before  could  not 
be  presumed — and  if  that  be  good  authority,  it  cannot  be 
so  held  here  on  demurrer.  That  case  has  not  been  over- 
ruled, but  it  has  been  since  recognized,  and  upon  this  point 
it  is  founded  upon  principle.  I  regard  the  two  as  similar, 
and  deem  the  weight  of  argument  against  the  validity  of 
the  plaintiff's  breach. 

Per  Cur*  (diss.  Macaulay,  J.) — Judgment  for  plaintiff. 
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Doe  ex  dem.  Case  v.  Magill. 

When  a  witness,  a  surveyor,  founded  his  evidence  upon  the  assumption  of  a 
certain  monument  as  the  correct  point  to  start  from  in  running  a  line,  and  the 
jury  gave  their  verdict  accordingly,  and  such  witness  atterwards  discovered 
he  was  in  error  as  to  the  correctness  of  that  boundary,  and  made  affidavit  of 
his  mistake,  the  court  granted  a  new  trial. 

This  was  an  ejectment  for  premises  in  the  town  of 
Hamilton.  At  the  trial  the  question  turned  upon  the  cor- 
rectness of  a  line  run  as  the  division  between  the  lots  occu- 
pied by  the  lessor  of  the  plaintiff  and  the  defendant ;  and 
a  surveyor  who  was  called  gave  distinct  and  precise  evi- 
dence in  favor  of  the  line  contended  for  on  the  part  of  the 
plaintiff,  founding  his  testimony  on  an  assumption  that  a 
particular  monument,  which  he  took  as  his  place  of  de- 
parture, stood  on  the  same  spot  as  the  post  which  the  witness 
had  placed  on  originally  surveying  and  laying  out  these  lots, 
which  would  have  the  effect  of  cutting  off  a  narrow  strip 
of  defendant's  house.  The  jury  gave  their  verdict  in  ac- 
cordance with  this  testimony  for  the  plaintiff,  although  there 
was  evidence  offered  to  the  contrary.  After  the  trial  the 
surveyor  made  a  fresh  examination,  and  found  that  the 
monument  had  been  placed  eighteen  inches  to  the  west- 
ward of  where  he  had  planted  the  original  post,  and  that 
he  had  consequently  given  an  erroneous  testimony ;  and 
an  affidavit  to  that  effect  was  laid  before  the  court  by 
O'Reilly  for  defendant,  on  a  motion  for  a  new  trial. 

Draper  shewed  cause. 

The  court,  under  the  circumstances,  and  considering 
that  the  error  the  surveyor  acknowledged  he  had  made 
would  disturb  the  possession  of  a  number  of  proprietors, 
made  the 

Rule  absolute  on  payment  of  costs. 


Wilson  v.  Hill. 

Debt  on  bond ;  defence,  usury — and  verdict  for  plaintiff.  In  an  action  of  eject- 
ment on  a  mortgage  given  to  secure  the  same  debt,  the  jury  found  for  defendant 
on  the  same  evidence.  The  court  refused  to  set  aside  the  verdict  on  the  bond, 
though  the  judge  who  tried  the  cause  thought  the  evidence  strong  to  establish 
usury. 

This  was  an  action  on  a  bond  to  pay  a  sum  of  money, 
which  was  also  secured  by  a  mortgage.    The  defence  of 
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usury  was  set  up  ;  and  upon  the  facts  proved  at  the  trial, 
it  appeared  to  the  Chief  Justice,  who  tried  the  cause  at  the 
last  assizes  for  the  District  of  Prince  Edward,  that  the  evi- 
dence was  strong  to  establish  the  fact  of  usury,  but  the  jury 
found  for  the  plaintiff.  Afterwards,  at.  the  same  assizes,  an 
action  of  ejectment  was  tried  for  recovering  possession  on 
the  mortgage.  The  defendant  resisted  this  action  also  upon 
the  ground  of  usury,  and  adduced  the  same  evidence  in 
effect  as  in  the  action  on  the  bond.  The  jury  in  the  latter 
case  found  for  the  defendant. 

In  Michaelmas  Term  last  Dougall  moved  to  set  aside 
this  affidavit,  as  being  against  evidence.  Grant  shewed 
cause. 

Per  Curiam. — The  facts  were  fairly  submitted  to  the 
jury,  with  a  direction  favorable  to  the  defendant ;  but  ne- 
vertheless the  jury  were  not  convinced  of  the  usury,  and 
acquitted  the  plaintiff,  giving  him  the  benefit  of  his  security. 
There  was  no  misdirection  of  which  the  defendant  can  com- 
plain ;  and  unless  the  facts  were  such  as  established  a  case 
of  usury  clearly  and  beyond  question,  we  ought  not  to  grant 
a  new  trial.  Imputing  usury,  is  imputing  a  crime  ;  and 
when  the  party  charged  has  been  acquitted  after  a  full  in- 
vestigation, the  evidence  against  him  should  be  conclusive 
before  we  could  properly  subject  him  to  answer  the  charge 
a  second  time. 

There  is  certainly  an  inconsistency  between  the  two 
verdicts,  for  the  bond  and  mortgage  were  given  upon  the 
same  transaction  ;  but  we  are  not  to  come  of  course  to  the 
conclusion  that  the  verdict  in  the  ejectment  was  right,  and 
this  verdict  wrong. 

Per  Cur. — Rule  discharged. 


Day  v.  Spafford. 

Debt  on  bond — the  condition  wanted  the  formal  conclusion,  then  this  obligation 
to  be  void,  &c".  Defendant,  after  oyer,  pleaded  the  non-performance  of  a 
condition  precedent  by  plaintiff.  Held,  such  plea  was  a  good  bar  to  the  action, 
notwithstanding  the  omission  in  concluding  the  condition. 

Debt  on  bond.  On  oyer  the  condition  appeared  to  be, 
that  "  if  defendant  shall  well  and  truly  convey  to  plaintiff 
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a  certain  lot  of  land,  or  if  plaintiff  shall  make  default  in 
the  payment  of  a  certain  sum  of  money  at  stated  periods," 
(being  the  consideration  for  the  land,)  and  there  the  con- 
dition slops — the  usual  conclusion  "  then  this  obligation 
shall  be  void,"  appearing  to  have  been  accidentally  omitted. 
The  defendant  pleaded  that  the  plaintiff  did  not  pay  the 
sums  of  money  mentioned  in  the  condition — assuming  that 
such  breach  of  the  condition  made  the  bond  void — accord- 
ing to  the  evident  intent,  though  not  so  expressed. 

To  this  the  plaintiff  demurred  generally. 

The  court  determined,  on  the  authority  of  1  Ld.  Ray.  38, 
and  2  Saund.  78,  that  the  plea  was  a  good  bar,  and  gave 

Judgment  for  defendant. 


Walker,  Administrator,  v.  Covert. 

Plaintiff  in  his  declaration  described  himself  administrator,  &c  and  laid  causes 
of  action  accruing  to  him,  administrator  as  aforesaid.  Defendant  pleaded  ne 
unqws  administrator.  Held  bad  on  general  demurrer.  N.B. — There  was  no 
profert  of  letters  ot  administration*. 

The  plaintiff  described  himself  in  the  beginning  of  his 
declaration  "  administrator  of  J.  W.  B.,"  and  in  the  seve- 
ral counts  stated  that  the  defendant  was  indebted  to  him, 
"  administrator  as  aforesaid,"  but  did  not  make  profert  of 
any  letters  of  administration,  nor  say  in  any  count  that  the 
defendant  was  indebted  to  him  as  or  in  the  character  of 
administrator.  The  defendant  pleaded  ne  unques  adminis- 
trator, to  which  the  plaintiff  demurred  generally. 

Per  Curiam. — The  plaintiff  is  clearly  entitled  to  judg- 
ment, on  the  authority  of  Henshail  v.  Roberts,  5  Ea.  150. 
He  states  no  cause  of  action  in  his  representative  character, 
but  uses  the  term  only  as  descriptive,  and  makes  no  profert 
of  letters  of  administration.  He  might  on  this  declaration 
recover  on  a  cause  of  action  in  his  own  right,  and  therefore 
it  can  be  no  bar  to  deny  that  he  is  administrator. 

Judgment  for  plaintiff. 
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Doyle  v.  Fraser. 

It  is  not  a  sufficient  ground  for  setting  aside  a  verdict  that  the  case  was  tried  out 
ot  its  order,  and  in  the  absence  of  the  defendant's  attorney  and  counsel,  unless 
it  be  further  shewn  that  the  defendant  had  some  defence,  which  it  is  proper  he 
should  have  an  opportunity  of  urging. 

This  was  an  application  to  the  court  to  set  aside  the 
verdict  rendered  at  the  last  assizes  for  the  Home  District, 
upon  the  ground  that  the  case  was  called  on  out  of  its 
order,  and  that  the  defendant's  attorney  and  counsel  being 
absent  and  taken  by  surprise,  the  defendant  had  no  oppor- 
tunity of  making  a  defence.  At  a  late  day  during  the 
assizes,  but  while  many  causes  remained  to  be  tried,  and 
while  this  case  stood  in  a  place  on  the  docket  which  would 
not  entitle  it  to  be  called  on  for  some  days,  the  plaintiff's 
counsel  requested  of  the  court  to  be  allowed,  with  the 
assent  of  the  gentlemen  of  the  bar  then  present,  to  bring  it 
on,  alleging  that  it  was  a  plain  action  upon  a  note  of  hand, 
in  which  the  general  issue  had  been  pleaded  merely  for 
delay  ;  that  there  could  be  no  defence,  as  the  debt  had  been 
acknowledged  by  the  defendant  to  the  plaintiff's  attorney, 
and  there  was  a  witness  attending  from  the  district  of 
London  to  prove  the  handwriting  of  the  defendant,  who 
was  detained  for  no  other  cause.  The  defendant's  counsel 
was  not  in  court,  and  the  Chief  Justice  allowed  the  case  to 
be  called  on,  observing  to  the  plaintiff's  counsel  that  he 
must  remember  that  the  verdict  taken  in  that  manner,  for 
the  reason  given,  would  be  certainly  set  aside  afterwards, 
if  it  should  appear  that  the  defendant  had  in  reality  a  de- 
fence which  he  intended  to  urge — in  other  words,  that  as 
the  defendant's  counsel  or  attorney  had  no  reason  to  sup- 
pose when  he  left  the  court  that  the  cause  would  be  called 
on  in  his  absence,  if  it  should  appear  hereafter  that  any 
injustice  could  follow  from  the  surprise,  the  court  would 
not  suffer  the  verdict  to  stand.  A  verdict  was  taken  for 
36Z.  8s.,  the  amount  of  the  note  and  interest.  It  was  an 
ordinary  note,  made  by  defendant,  payable  to  plaintiff  at 
the  Montreal  Bank.  Presentment  at  the  place  of  payment 
was  averred  in  the  declaration ;  the  handwriting  of  the 
defendant  was  proved ;  and  to  supersede  the  necessity  of 
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proving  the  presentment  at  the  bank,  the  plaintiff  gave  in 
evidence-  a  letter  of  the  defendant  addressed  to  the  plain- 
tiff's attorney,  and  dated  two  months  after  this  note  was 
due,  in  which  he  writes  that  he  will,  try  and  have  the  note 
settled  as  soon  as  possible.  This,  was  accepted  by  the 
Chief  Justice  as  sufficient  to  dispense  with  p  oof  of  pre- 
sentment, and  although  the  note  was  not  stated  specifically 
in  the  letter,  neither  the  date  nor  sum  being  mentioned,  the 
Chief  Justice  told  the  jury  they  might  assume  it  to  be  the 
same,  and  the  plaintiff  on  this  evidence  recovered.  The 
verdict  being  under  40L  a  certificate  was  applied  for  and 
was  granted,  the  note  being  dated  at  Montreal,  the  plain- 
tiff's residence,  and  the  agent  of  the  plaintiff,  who  directed 
the  action,  was  sworn  to  be  an  inhabitant  of  this  city ;  the 
defendant  resided  in  the  district  of  London. 

Robinson,  C.  J. — Upon  considering  what  appears  to  be 
the  practice  in  England,  and  referring  to  the  cases  of  Black- 
hurst  v.  Bulwer,  5  B.  &  A.  907,  and  Greatwood  v.  Sims,  1 
Chit.  C.  169,  I  do  not  think  the  defendant  is  entitled  to 
have  the  verdict  set  aside,  merely  because  the  case  was 
taken  out  of  its  order — 1  D.  &  R.,  S.  C.  That  would  be  to 
treat  the  trial  as  being  absolutely  irregular ;  and  upon  such 
a  principle,  unless  the  defendant's  counsel  were  present  and 
gave  his  assent,  the  court  could  never  try  a  cause  out  of  its 
order  on  the  list  upon  any  exigency,  or  for  any  purpose  of 
convenience  however  urgent  and  apparent,  and  however 
clear  it.  might  be  that  the  case  admitted  of  no  possible  de- 
fence. I  think  the  rule  not  so  rigid  in  England,  and  that 
it  may  lead  to  inconvenience,  and  can  serve  no  purpose  of 
substantial  justice  to  make  it  so  here.  To  entitle  himself 
to  relief,  the  defendant  must  shew,  I  think,  that  injustice 
would  be  done  him  by  allowing  the  verdict  to  stand  ;  or 
at  least  he  must  lay  some  ground  for  such  an  apprehension, 
by  stating  some  probable  and  admissible  defence  which  he 
meant  to  urge.  I  would  not  look  nicely  into  his  means  of 
establishing  his  alleged  defence,  nor  would  I  examine  very 
strictly  on  this  occasion  the  probable  irrelevancy  or  insuffi- 
ciency of  any  which  he  might  declare  he  intended  to 
advance;  but  some  ground,  I  think,  should  be  laid  for  sup- 
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posing  that  he  might  derive  an  advantage  from  another 
trial,  beyond  the  mere  delay.  I  do  not  yet  see  any  in  this 
case  ;  the  demand  was  a  plain  one  ;  the  debt  not  large  ; 
it  was  clearly  proved,  I  think  ;  no  set-off  is  alleged,  and 
no  probable  defence  suggested.  If  the  defendant  could, 
upon  any  good  ground,  have  opposed  the  certificate  for 
costs,  he  ought,  I  think,  to  be  relieved,  and  for  that  ground 
the  verdict  should  be  set  aside  ;  but  I  do  not  see  that  upon 
another  trial  a  certificate  could  properly  be  refused.  The 
cause  of  action  arose  in  a  foreign  country,  and  neither  the 
plaintiff  nor  his  agent  resided  in  the  remote  district  in 
which  the  defendant  lived  ;  the  amount,  was  barely  within 
the  district  court  jurisdiction — and  whether  the  letter  pro- 
duced was  sufficient  to  dispense  with  proof  of  presentment 
was  a  question  which,  though  I  think  admitting  no  doubt, 
was  yet  more  safe  to  be  trusted  to  the  higher  jurisdiction. 
On  the  whole  circumstances,  I  think  the  certificate  proper  ; 
and  as  nothing  has  been  shewn  or  suggested  that  could 
alter  the  state  of  things  on  another  trial,  I  think  this  rule 
should  be  discharged,  but  not  with  costs. 

Washburne  for  plaintiff ;  for  defendant. 

Sherwood,  J.,  and  Macaulay,  J.  agreed. 

Per  Cur. — Rule  discharged. 


PoPPLEWELL  EX  DEM.  CaPREOL  V.  ABBOTT. 

Ejectment  as  on  a  vacant  possession.  It  was  shewn  that  there  was  a  house  on 
the  premises  and  some  articles  of  furniture  thereon,  and  that  the  tenant  lived 
near.  The  court  set  aside  the  proceedings  on  condition  that  the  applicant, 
who  claimed  title  as  landlord,  should  appear  and  defend. 

Ejectment  as  on  a  vacant  possession.  The  plaintiff,  on 
producing  the  lease  sealed  on  the  premises,  obtained  the 
usual  rule  for  judgment,  on  an  affidavit  stating  the  facts  of 
the  entry  on  the  premises — lease,  and  ouster  ;  and  further, 
that  at  the  times  when  the  said  Capreol  entered  the  land 
aforesaid,  and  executed  a  lease  thereof  to  the  said  Popple- 
weli — and  when  the  said  Popplewell  entered  into  the  same, 
and  was  ousted  therefrom  by  the  said  Richard  Abbott  as 
aforesaid  ;  and  when  the  copy  of  the  declaration  and  notice 
were  delivered,  "  the  said  lands  were  uninhabited  and  un- 
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tenanted,  and  the  possession  thereof  vacant."  Draper,  on 
behalf  of  Mrs.  Isabella  Jones,  moved  to  set  aside  the  rule 
for  judgment  on  affidavits  :  first,  of  one  George  Taylor, 
who  swears  that  he  was  placed  as  tenant  on  the  premises 
by  Isabella  Jones,  widow  of  the  late  Arthur  Jones,  in  July 
1835 ;  and  that  he  has  various  articles  of  furniture  in  the 
house  on  the  said  premises,  and  that  these  articles  have 
been  on  the  premises  since  deponent  got  possession  as 
tenant  as  aforesaid  :  second,  of  one  John  Fergusson,  who 
swears  that  Taylor  has  been  in  possession  of  these  pre- 
mises, and  that  he  has  property  on  the  said  premises  : 
third,  of  W.  H.  Draper,  Esq.,  that  the  premises  for  which 
this  action  is  brought  were  recently  recovered  in  ejectment 
on  the  demise  of  Arthur  Jones,  against  the  same  Capreol, 
lessor  of  the  plaintiff  in  this  cause,  and  possession  taken 
from  Capreol,  under  the  writ  of  hab.  fac.  ;  that  he  has  rea- 
son to  believe  that  Isabella  Jones,  widow  of  the  said  Arthur 
Jones,  is  devisee  of  the  property,  to  whom  or  to  whose  agent 
the  possession  was  delivered  ;  that  he  is  attorney  under  seal 
of  Isabella  Jones,  for  protecting  her  interests  under  such 
devise ;  that  she  has  a  good  defence  on  the  merits,  and  is 
desirous  of  defending  any  action  brought  for  the  land ;  and 
that  the  costs  of  the  former  ejectment  are  still  unpaid  : 
fourth,  of  Charles  Mitchell,  that  in  July  last  possession 
was  given  to  him  for  Isabella  Jones,  under  the  writ ;  that 
there  is  a  dwelling-house  on  the  land,  and  two  or  three 
acres  cleared  and  fenced  round  the  house,  besides  land 
chopped ;  that  after  possession  was  so  delivered  by  the 
sheriff,  Taylor  was  put  in  possession  of  the  house  and  pre- 
mises, as  tenant  to  Isabella  Jones,  who  is  devisee  and  ex- 
ecutrix of  Arthur  Jones,  deceased  ;  that  she  received  part 
of  the  crops  grown  on  the  premises  last  season  ;  that  some 
articles  of  furniture,  such  as  chairs  of  Taylor,  have  con- 
tinually been  and  still  are  in  the  said  house,  and  no  person 
could  look  into  the  window  without  seeing  part  of  them  > 
that  Taylor  has  never  abandoned  the  possession,  though  he 
does  not  perpetually  stay  on  the  premises,  but  has  been  and 
still  is  tenant  to  Mrs.  Jones  of  the  same. 

For  the  plaintiff,  affidavits  were  filed  :  first,  of  F.  C. 
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Capreol,  that  since  his  ejectment  he  has  gone  to  the  pre- 
mises a  dozen  times,  early  and  late,  and  has  seen  no  one 
residing  there  ;  that  he  has  seen  no  sign  of  habitation  on 
the  premises,  and  has  never  discovered  any  tenant ;  that 
the  clearing  made  on  the  premises  was  almost  all  made 
by  him,  and  that  the  growing  crops  were  his  ;  that  he  has 
never  been  asked  for  the  costs  of  the  ejectment  ;  that  he 
has  inquired  in  the  neighbourhood,  but  has  never  discovered 
there  was  any  tenant ;  and  that  Fergusson,  who  made  affi- 
davit on  the  other  side,  told  him. on  the  30th  January  he 
never  heard  of  any  one  being  there  since  he  left :  second, 
of  John  Brant,  who  lives  near  the  house  spoken  of — says 
he  has  never  seen  it  inhabited  since  Capreol  left  it ;  no 
smoke  from  the  chimney ;  and  is  convinced  it  has  not  been 
occupied  or  tenanted  ;  that  Taylor  told  him  he  was  going 
to  occupy  the  house,  but  that  it  has  not  been  occupied  by 
any  person  since  Capreol  left  it :  third,  of  Mary  Thewing, 
to  the  same  effect  (except  as  to  anything  said  by  Taylor), 
that  she  lives  near,  and  the  house  could  not  have  been  oc- 
cupied without  her  knowing  it.    King  shewed  cause. 

Robinson,  C.  J  — The  law  is  thus  stated  in  regard  to 
vacant  possessions  :  yi  when  the  premises  are  vacant,  and 
no  tenant  is  in  possession,  it  is  necessary  to  make  a  formal 
entry  and  seal  a  lease  on  the  premises-"  It  is,  however, 
a  sufficient  keeping  of  possession  of  the  premises,  if  any 
part  of  the  tenant's  property  be  left  by  him  on  the  premises — 
thus,  hay  left  in  a  barn  is  a  sufficient  keeping  of  the  pos- 
session :  so,  when  the  lessee  of  a  public  house  took  another, 
and  removed  his  furniture,  but  left  beer  in  the  cellar,  it  was 
held  a  sufficient  possession  to  set  aside  a  judgment  obtained 
by  the  landlord,  as  upon  a  vacant  possession. 

In  cases  of  vacant  possession,  the  law  requires  a  public 
entry,  in  order  to  avoid  all  fraud  and  collusion  in  obtaining 
the  possession.  It  is  a  standing  rule  on  the  same  principle, 
that  no  plaintiff  shall  proceed  in  ejectment  to  recover  lands 
against  the  casual  ejector,  without  notice  to  the  tenant  in 
possession,  and  permitting  him  to  become  defendant  if  he 
pleases.  If  the  plaintiff  knows  where  the  tenant  has  re- 
moved to,  although  he  has  left  the  premises  in  question,  he 
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must  be  served'  withjiotice  personally,  for  notice  need  not 
be  given  on  the  premises — Str.  1064  ;  Bull  N.  P.  97.  So, 
where  land  is  rented  upon  which  there  is  no  dwelling- 
house,  if  it  is  known  where  the  tenant  resides,  he  must  be 
served  with  notice  at  that  place.  In  case  of  a  vacant  pos- 
session, no  person  claiming  title  will  be  let  in  to  defend. — 
Bull  N.  P.  95  ;  Barnes,  177  ;  Com.  Dig.  Plead.  2  Y.  4. 

It  seems  that  in  this  case  there  was  a  house  on  the  land, 
of  which  a  person  had  possession  given  him  as  tenant,  as 
well  as  of  the  land;  that  he  had  furniture  in  the  house,  and 
lived  near.  Further,  there  is  reason  to  think  that  the  lessor 
of  the  plaintiff,  or  his  attorney,  could  not  but  know  who 
the  person  claiming  the  property  was,  and  that  there  could 
be  no  difficulty  in  suing  her,  if  they  were  not  aware  of  any 
person  holding  under  her.  I  think  the  rule  should  be  made 
absolute.  My  brothers  are  inclined  to  let  the  tenant  or  de- 
visee in  to  defend,  in  order  that  the  plaintiff  may  not  be 
thrown  over  an  assize.  The  practice  seems  against  this— 
for  no  other  reason  that  I  am  aware  of  than  because  an 
ejectment  of  this  kind  does  not  form  that  fictitious  proceed- 
ing which  the  court  will  mould  as  they  see  fit.  Not  finding 
it  agreeable  to  the  practice,  I  should  hesitate  to  alter  it — 
but  my  brothers  think  it  may  be  done. 

Sherwood,  J.,  and  Macaulay,  J.  thought  the  weight  of 
evidence  was  against  the  inference  that  it  was  a  vacant 
possession — or  that  the  lessor  of  the  plaintiff  did  not  know 
where  the  tenant  or  party  claiming  to  be  owner  in  posses- 
sion lived  ;  but  as  there  was  colour  for  his  proceeding  as 
upon  a  vacant  possession,  they  thought  the  court  might 
allow  the  service  of  the  declaration  to  stand,  with  leave  to 
the  present  applicant  to  come  in  and  defend,  instead  of  the 
non-defendant  Abbott — thus  placing  the  case  upon  the  foot- 
ing of  an  ordinary  ejectment.  They  were  willing,  there- 
fore, to  uphold  the  service,  so  as  to  enable  the  parties  to 
come  to  trial  at- the  next  ensuing  assizes,  provided  the 
plaintiff  acquiesced  in  the  proposed  admission  to  defend. 
Should  he  decline,  the  rule  must  become  absolute  to  set 
aside  the  proceedings  ;  but  should  he  assent,  and  the  pre- 
sent applicant  decline  appearing  as  a  defendant,  then  the 
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case  should  proceed  as  upon  a  vacant  possession.  Any 
question  touching  the  costs  of  the  former  suit  must  form 
the  subject  of  an  independent  motion. 

Per  Cur. — Rule  absolute,  on  condition  that  the  applicant 
should  appear  and  defend  in  lieu  of  the  non-defendant ;  but 
if  plaintiff  did  not  assent  to  this,  then  rule  absolute. 


BlGELOW  V.  SPRAGUE. 

Plaintiff  declared  on  a  promissory  note  with  common  counts  ;  he  gave  particu- 
lars for  goods  sold  and  delivered.  The  defendant  disputed  the  note  as  a  forgery ; 
and  at  the  trial  the  plaintiff  proved  the  note,  and  gave  evidence  to  shew  it 
genuine,  and  the  defendant  cross-examined  to  destroy  it — and  on  pliiintiff 
closing  his  case,  moved  for  and  obtained  a  nonsuit,  on  the  ground  that  the  note 
was  not  included  in  the  bill  of  particulars.  A  new  trial  was  granted  without 
costs. 

Assumpsit :  tried  at  the  last  assizes  for  the  district  of 
Newcastle,  before  the  Chief  Justice.  The  declaration  con- 
tained a  count  upon  a  promissory  note  for  75/.  made  by 
defendant,  payable  to  plaintiff—  a  count  for  goods  sold  and 
delivered,  and  the  common  money  counts.  Plea :  the 
general  issue.  The  plaintiff  was  a  merchant,  and  had  had 
transactions  with  the  defendant  to  a  considerable  amount ; 
and,  some  time  before  this  action  was  brought,  on  a  settle- 
ment of  accounts  between  them,  a  balance  of  7 5Z.  was 
struck  in  the  plaintiff's  books  against  the  defendant.  Not 
long  after  this  settlement  the  plaintiff  presented  to  the  de- 
fendant the  note  declared  on  in  this  action,  and  demanded 
payment ;  the  defendant  refused  payment,  declaring  the 
note  to  be  a  forgery,  and  denying  that  he  had  ever  given 
his  note  for  the  balance  struck  upon  the  settlement.  The 
plaintiff,  in  consequence,  brought  this  action,  and  the  de- 
fendant demanded  particulars  ;  and  on  a  judge's  order,  the 
following  bill  of  particulars  was  given — viz.,  an  account 
in  detail,  containing  charges  for  goods  sold,  for  board,  rent 
and  cash,  amounting  in  all  to  -  -  £106  3  If. 
Credit  allowed  on  the  whole       -      31  3  1J. 

Balance  claimed  as  due     -       -  £75   0  0 
"  The  above  are  the  particulars  of  the  plaintiff's  demand 
in  this  suit." 
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No  mention  was  made  in  the  particulars  of  a  promissory 
note  ;  but  at  the  trial  the  plaintiff  opened  his  case  upon  the 
promissory  note  only,  and  stating  that  its  genuineness  was 
disputed,  called  several  witnesses  to  prove  it.  The  defen- 
dant's counsel  cross-examined  them  minutely,  and  when 
the  plaintiff  thought  he  had  sufficiently  established  the  fact 
of  the  making  of  the  note,  he  closed  his  case.  The  defen- 
dant's counsel  then  objected,  that  as  the  plaintiff  had  not 
stated  any  demand  upon  a  promissory  note  in  the  particu- 
lars delivered,  no  evidence  of  such  a  demand  could  be 
received  ;  and  that,  having  shewn  no  other  cause  of  action, 
he  should  be  nonsuited.  The  Chief  Justice  thought  the  . 
objection  should  prevail.  The  plaintiff  then  offered  to  go 
into  evidence  of  the  account;  but  the  Chief  Justice  thought 
him  precluded  by  having  opened  his  case  and  gone  to  the 
jury  merely  upon  the  note,  and  a  nonsuit  was  consequently 
ordered. 

In  Michaelmas  Term,  Bidwell,  for  plaintiff,  moved  to  set 
this  nonsuit  aside.    Sherwood,  H.,  shewed  cause. 

Robinson,  C.  J. — Having  looked  into  the  practice,  the 
Court  are  of  opinion  the  rule  should  be  made  absolute. 
As  to  the  main  question,  whether  it  is  incumbent  upon  a 
plaintiff  to  include  in  his  particulars  a  demand  upon  a 
promissory  note  which  has  been  specially  declared  on,  my 
brothers,  I  believe,  are  of  the  opinion  that  it  is  unnecessary, 
and  that  the  plaintiff  was  therefore  entitled  in  this  case  to 
give  evidence  of  this  note.  It  is  of  little  consequence,  so 
long  as  the  rule  is  settled  and  the  practice  generally  under- 
stood ;  but  my  inclination,  both  on  reason  and  authority, 
is  the  other  way.  The  present  case  strongly  shews,  I  think, 
the  reasonableness  and  propriety  of  the  defendant  being 
enabled  to  know  explicitly  whether  the  plaintiff  really  in- 
tends to  urge  a  demand  upon  anji  note  or  bill  which  he 
may  have  declared  on,  in  an  action  brought  upon  several 
causes  of  action.  The  defendant  had  disputed  the  note 
before  it  was  sued— pronounced  it  a  forgery,  and  declared 
he  would  never  pay  it.  The  plaintiff  afterwards  sues  him  ; 
and  though  it  is  true  he  advances  his  claim  on  the  note,  he 
also  inserts  counts  in  his  declaration  for  the  goods  sold,. 
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money  lent,  &c,  which  would  enable  him  to  revert  to  the 
original  cause  of  action,  and  to  recover  without  insisting 
upon  the  note.  He  never  pretended  to  any  claim  beyond 
or  in  addition  to  the  note  ;  and  as  he  nevertheless  had  de- 
clared for  goods  sold,  &c,  the  defendant  had,  I  think,  a 
right  to  know  from  him  whether  he  intended  to  persist  in 
claiming  payment  for  the  note,  which  had  been  denied  ;  or 
whether  he  meant  to  abandon  it,  and  resort  to  his  demand 
for  goods  sold,  &c,  as  if  he  had  in  fact  taken  no  note.  A 
knowledge  of  the  course  he  intended  to  pursue  was  neces- 
sary, to  enable  the  defendant  to  avoid  incurring  the  useless 
expense  of  witnesses  to  disprove  the  note  ;  and  on  the  other 
hand,  to  be  prepared  to  go  into  evidence  respecting  the 
account,  if  the  note  was  to  be  abandoned.  This  struck 
me  at  the  trial  to  be  reasonable. 

In  the  books  of  practical  forms,  and  particularly  in  the 
most  recent,  published  by  Mr.  Chitty  in  1835  (p.  679),  it 
seems  to  be  assumed,  that  when  particulars  are  demanded 
the  plaintiff  is  as  much  bound  to  give  notice  that  he  intends 
to  claim  upon  a  bill  or  note  declared  on,  as  that  he  intends 
to  claim  upon  any  other  cause  of  action  stated  in  his  decla- 
ration. This  is  the  form  given  for  the  guidance  of  the 
practitioner : — "  Particulars  of  demand  in  an  action  on  a 
bill  of  exchange  with  the  money  counts" — u  This  action  is 
brought  to  recover  the  amount  of  the  bill  of  exchange  men- 
tioned in  the  first  count  of  the  declaration  in  this  cause,  and 
also  for  the  recovery  of  the  balance  due  to  the  paintiff  on 
the  following  account,"  &c. 

Nevertheless,  it  has  been  ruled  at  Nisi  Prius,  by  Abbot, 
C.  J.,  in  a  case  of  Cooper  v.  Amos,  2  C.  &  P.  267,  5  C.  &  P. 
340,  that  a  bill  of  exchange  declared  on  need  not  be  stated 
in  the  particulars ;  and  this  decision  has  been  adverted  to 
in  the  late  editions  of  treatises  on  evidence,  as  authority  to 
that  effect.  On  the  other  hand,  the  Court  of  Common  Pleas, 
in  the  case  of  Duncan  v.  Hill,  2  B.  &  B.  682,  5  Moore  567, 
in  a  deliberate  judgment,  assume  it  to  be  clear  that  the  bill 
of  particulars  in  such  a  case  should  include  the  bill  of  ex- 
change ;  so  that  authority  as  well  as  reason  and  common 
sense  dictates,  I  think,  in  favor  of  that  side  of  the  question. 
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It  is  proper,  however^that  this  nonsuit  should  be  set  aside, 
on  several  grounds  :  first,  because  the  plaintiff  might  well 
consider  himself  warranted  in  omitting  the  note,  by  the  de- 
cision of  Abbot,  C.  J.,  and  the  manner  in  which  it  appears 
to  be  adopted  in  the  late  editions  of  books  of  practice,  and 
might  therefore  be  allowed  a  new  trial,  even  if  we  held  it 
necessary  (which  a  majority  of  the  court  does  not)  to  have 
included  , the  note  in  his  particulars  :  secondly,  I  think  the 
defendant's  objections  came  too  late  at  the  trial,  after  he 
had  cross-examined  the  witnesses  called  to  prove  the  note— 
1  Ver.  254.  He  could  not  be  allowed,  I  think,  to  lie  by  and 
see  what  case  the  plaintiff  could  prove  upon  the  note,  and 
then  object  that  he  could  give  no  evidence  respecting  it.  I 
think  further,  that  I  might  have  let  the  plaintiff  into  proof 
of  his  account,  if  the  evidence  upon  the  note  was  rightly 
rejected,  though  that  may  admit  of  some  doubt. — 1  Stark. 
N.  P.  C.  72  ;  4  E.sp.  7,  147;  1  Taunt.  353. 

Per  Cur. — Rule  absolute  for  new  trial  without  costs. 


Soper  v.  Marsh. 

In  trespass  qu.  cl.  freg.  defendant  pleaded  liberum  tenementum,,  and  on  the  trial 
the  jury  gave  5Z.  damages  for  plaintiff,  against  the  judge's  charge.  The 
verdict  being  contrary  to  law,  Held  that  the  smallness  of  damages  was  no 
reason  against  a  new  trial,  because  the  verdict  if  it  stood  would  be  conclusive 
on  the  parties  as  to  their  rights. 

Trespass,  quare  clausum  fregit.  Pleas  :  the  general 
issue,  and  liberum  tenementum.  At  the  trial,  at  the  last 
assizes  for  the  district  of  Newcastle,  before  the  Chief  Jus- 
tice, the  case  turned  wholly  upon  the  title.  The  defendant 
made  title  under  Pelatiah  Soper,  the  plaintiff's  father,  un- 
der whom  also  the  plaintiff  claimed.  On  the  part  of  the 
defendant  it  was  proved,  that  Pelatiah  Soper  had  conveyed 
by  bargain  and  sale  to  one  Brown,  for  a  valuable  conside- 
ration, and  Brown  had  in  like  manner  conveyed  to  the  de- 
fendant. On  the  part  of  the  plaintiff  it  was  proved,  by  oral 
testimony,  that  Pelatiah  Soper  had  once  made  him  a  volun- 
tary deed,  (before  his  sale  to  Brown,)  which  deed,  more- 
over, was  given  for  the  fraudulent  purpose  of  enabling  him 
to  vote  at  an  election,  upon  the  understanding  that  it  was 
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afterwards  to  be  surrendered  and  cancelled,  which  in  fact 
was  done. 

Robinson,  C.  J.,  directed  the  jury  to  find  for  the  defen- 
dant, considering  that  in  the  first  place  the  deed  from 
Pelatiah  Soper  to  the  plaintiff  was  not  sufficiently  proved  ; 
and  in  the  next  place,  that  such  a  deed  would  be  void  as 
against  a  subsequent  bona  fide  purchaser.  The  jury  found 
for  the  plaintiff,  with  5Z.  damages. 

In  Michaelmas  Term,  for  defendant,  moved  to 

set  aside  the  verdict  and  grant  a  new  trial,  on  the  ground 
that  the  verdict  was  against  law  and  evidence,  and  the 
judge's  charge.  shewed  cause. 

And  now  the  court  made  the  rule  absolute,  notwithstand- 
ing the  smallness  of  the  verdict,  and  though  the  charge  was 
not  complained  of.  They  considered  the  verdict  to  be 
against  law ;  and  as  the  close  was  specifically  described 
in  the  declaration  by  metes  and  bounds,  and  issues  joined 
thereon  upon  the  plea  of  liberum  tenementum,  they  appre- 
hended that  the  verdict,  if  allowed  to  stand,  would  be  con- 
clusive as  to  the  right,  wherefore  they  thought  it  proper  to 
grant  relief.— Gilb.  Eq.  Ca.  235;  2  H..B.264;  14  Ea.  423; 

2  B.  &  C.  367  ;  1  Mad.  Ch.  307  ;  6  Ves.  747  ;  Cowp.  250 ; 

3  Mer.  270;  12  Ves.  45. 

Per  Cur. — Rule  absolute. 


Huff  v.  McLean  &  Hopkins. 

When  there  were  two  defendants,  one  of  whom  appeared  by  attorney  and  the 
other  did  not  appear,  but  the  declaration  and  other  papers  for  both  defendants 
were  served  on  the  attorrfey  for  the  one,  the  court  held  the  proceedings 
irregular. 

Trespass.  Damages  were  assessed  against  both  defen- 
dants at  the  last  assizes  for  Prince  Edward.  On  the  part 
of  one  of  them  (McLean)  a  motion  was  made  last  term  to 
set  aside  the  interlocutory  judgment  and  assessment  of 
damages  for  irregularity,  on  the  ground  that  although  an 
attorney  had  been  employed  by  the  other  defendant  to  ap- 
pear for  him  and  defendant,  he  (McLean)  had  never  in- 
structed him  ;  and  the  attorney  had  in  fact  entered  appear- 
ance for  Hopkins  only,  notwithstanding  which  the  decla- 
ration and  all  subsequent  papers  had  been  served  on  the 
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attorney^  as  if  he  had  been  attorney  for  both,  and  nothing 
had  beenjserved  on  McLean. 

Per  Cur. — There  is  nothing  to  support  the  proceedings 
against  McLean,  and  the  rule  must  be  made  absolute,  un- 
less the  plaintiff  should  choose  to  enter  a  nolle  prosequi 
against  him. 

Per  Cur.- — Rule  absolute  with  costs. 


In  re  Stuart,  one,  &c,  on  the  complaint  of  Busteed. 

The  court  will  not  proceed  summarily  against  an  attorney  on  a  charge  of  mal- 
practice, where  the  conduct  of  the  attorney  is  merely  inadvertent  and  the 
complainant  has  his  remedy  by  action. 

This  was  a  motion  calling  upon  Mr.  Stuart,  one  of  the 
attorneys  of  this  court,  to  answer  the  charges  of  the  com- 
plainant, who  swore  that  he  was  arrested  in  the  London 
District  and  also  in  the  Home  District  in  the  same  suit, 
and  was  obliged  lo  find  bail  in  both  places ;  that  Mr.  Stuart 
had  persuaded  his  (complainant's)  bail  to  deal  harshly 
with  him,  and  had  otherwise  acted  injuriously  and  mali- 
ciously towards  him.  This  was  met  by  affidavit  of  Mr. 
Stuart,  who  admitted  the  double  arrest,  and  that  a  writ 
endorsed  to  take  bail  for  100£.  and  upwards  had  issued  to 
the  sheriff  of  both  districts  ;  that  the  defendant  was  arrested 
and  gave  bail  to  the  sheriff  of  the  London  District ;  and 
that  the  sheriff  of  the  Home  District  was  not  directed  not 
to  act  upon  the  writ  in  his  hands,  in  consequence  of  which 
the  complainant  was  afterwards  arrested  thereon,  but  was 
relieved  as  soon  as  Mr.  Stuart  became  aware  of  it ;  that  he 
had  inadvertenntly  omitted  to  withdraw  it ;  that  he  ten- 
dered 5/.  to  complainant  as  a  compensation,  which  was 
refused  ;  and  that  both  Mr.  Stuart  and  his  client  are  prose- 
cuted for  the  double  arrest.  The  bail  for  complainant  also 
made  affidavit  repelling  the  imputation  of  malpractice  as 
respected  them.  The  court  considered  the  complaint  fully 
met,  except  as  to  the  irregularity  in  the  double  arrest,  for 
which  the  attorney  was  responsible  ;  but  that  no  case  was 
made  out  calling  for  summary  interference. 

Per  Cur.— Rule  discharged. 
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In  re  estate  of  David  Stegman. 

Leave  to  sue  on  a  bond  given  to  the  Lieutenant  Governor  for  the  lime  being,  as 
judge  ol  the  Court  of  Probate,  should  be  applied  for  to  that  court — not  to  this. 

Washburn  moved  for  leave  to  sue  in  the  name  of  Sir 
J.  Col  borne,  late  lieutenant  governor,  upon  a  bond  given 
to  him  as  judge  of  the  Court  of  Probate,  on  granting  admin- 
istration to  the  estate  of  David  Stegman,  applying  on  behalf 
of  the  next  of  kin. 

The  court  said  that  the  application  for  leave  to  sue  upon 
the  bond  must  be  addressed  to  the  Court  of  Probate.  If  the 
complaint  of  the  next  of  kin  was  that  the  administrator  did 
not  make  distribution  of  the  intestate's  effects,  a  decree 
must  first  be  obtained  requiring  distribution  to  be  made — 
and  then,  upon  the  administrator  failing  to  comply  with 
the  decree,  the  bond  would  be  declared  forfeited  by  the 
Court  of  Probate,  and  authority  would  be  given  to  sue  in 
the  name  of  the  lieutenant-governor  for  the  time  being. — 
Amb.  183  ;  2  Ves.  8  a.,  368  ;  3  Alk.  348  ;  Comp.  141.  It 
was  supposed  that  the  court  would  make  provision  for  se- 
curing the  obligee  against  costs. 

Per  Cur. — Application  refused. 


Whethen  &  Huff  v.  A.  Caverley. 

Plaintiff*  cannot  elect  to  take  a  nonsuit  after  a  verdict  is  rendered  for  defendant, 
but  before  it  is  recorded,  A  new  trial  will  be  granted  when  the  case  appears 
very  doubtful  on  the  evidence,  and  the  party  against  whom  the  verdict  is 
given  would  be  concluded  by  it. 

In  this  case  the  jury,  at  the  last  assizes  for  the  Midland 
district,  gave  their  verdict  for  the  defendant.  After  the 
foreman  had  mentioned  the  verdict,  but  before  it  had  been 
recorded,  plaintiff  requested  to  be  nonsuited,  which  was 
allowed ;  and  in  Michaelmas  Term  last,  on  the  motion  of 
the  defendant,  this  nonsuit  was  set  aside,  and  a  verdict  for 
defendant  entered,  with  leave  to  the  plaintiff  to  move  for  a 
new  trial,  if  he  was  so  advised ;  and  a  rule  nisi  was  ob- 
tained in  the  same  term. 

The  action  was  on  a  bond  from  defendant  to  plaintiffs, 
for  150/.,  dated  10th  Dec.  1827,  conditioned  to  convey  lands ; 
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"  if  not  paid  for  by  1st  January  1830— then  the  obligation 
to  be  void — said  deed  to  be  given  when  land  paid  for." 
The  price  was  not  mentioned  in  the  bond.  Two  notes  of 
hand  for  251.  each,  one  payable  two  months,  the  other  one 
year  after  date,  from  plaintiffs  to  defendant,  were  produced, 
the  plaintiffs'  names  being  torn  off  them,  and  the  notes 
being  brought  forward  by  them.  The  price  of  the  land 
was  stated  to  be  87/.  10$.  Evidence  was  offered  to  shew 
that  James  Caverley,  a  brother  of  the  defendant,  had  given 
his  note  for  62L  10s.  to  defendant,  on  account  of  the  plain- 
tiffs, and  as  a  collateral  security  for  this  purchase  money, 
though  not  at  their  request ;  and  that  this  note  had  been 
paid  by  James  Caverley.  All  these  three  notes  were  pay- 
able in  waggons  at  6/.  5s.  each.  It  was  denied  that  this 
sum  had  been  so  settled  on  account  of  plaintiffs. 

The  court,  on  consideration  of  the  whole  evidence, 
thought  the  case  very  doubtful  ;   and  in  order  that  the 
matter  might  be  more  fully  investigated,  they  made  the 
Rule  absolute  on  payment  of  costs. 


McMartin  v.  McKinnon. 

Defendant  was  arrested  and  gave  common  bail — who,  to  relieve  themselves,  put 
in  special  bail.  The  attorney  for  the  bail  gave  notice  and  signed  himself 
"  defendant's  attorney,"  and  all  the  subsequent  papers  in  -the  cause  were 
served  on  him-  judgment  was  obtained  and  defendant  arrested  on  a  ca.  sa.f 
when  it  was  shewn  that  the  defendant  had  never  employed  the  attorney.  The 

•  court  set  aside  the  whole  proceedings. 

The  defendant  was  arrested  on  a  ca.  re.  in  1834,  and 
gave  bail  to  the  sheriff.  He  did  not  put  in  special  bail  at 
the  return  of  the  writ — and  the  bail  below,  to  relieve  them- 
selves, employed  an  attorney,  aud  put  in  special  bail.  This 
attorney  gave  notice  of  bail,  and  signed  it  "  defendant's 
attorney."  The  declaration  was  served  on  his  agent,  and 
the  general  issue  was  pleaded.  At  the  trial  the  execution 
of  the  note  of  hand  on  which  the  action  was  brought,  was 
admitted  by  this  agent.  Verdict  rendered  for  plaintiff ;  and 
in  Michaelmas  Term  last  judgment  was  entered,  and  a  ca. 
sa.  issued,  returnable  the  first  of  Hilary  Term — on  which 
defendant  was  arrested.  Spragge,  for  defendant,  moved  to 
set  aside  all  the  proceedings,  on  an  affidavit  that  the  defen- 
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dant  had  never  employed  an  attorney  to  put  in  bail,  and 
had  never  authorised  any  attorney  to  act  for  him,  and  that 
no  paper  whatever  in  the  progress  of  the  cause  had  been 
served  on  him,  and  he  supposed  the  plaintiff  had  abandoned 
his  suit ;  and  the  attorney  swore  he  was  employed  by  the 
bail  only,  and  had  received  no  instructions  from  the  defen- 
dant. 

Draper  shewed  cause. 

The  Court  held  the  whole  proceedings  irregular  and  de- 
fective— as  the  defendant  had  never  had  any  opportunity  of 
defending  himself,  and  they  made  the 

Rule  absolute,  with  costs. 

Draper  then  applied  to  have  a  condition  annexed  that 
no  action  should  be  brought  against  the  plaintiff,  which  the 
Court  refused. 


Billings  et  al.  v.  Reid. 

Notice  of  trial  given  in  lieu  of  a  notice  of  assessment,  is  irregular. 

Judgment  by  default  had  been  signed  in  this  cause,  and 
a  notice  of  trial  was  by  mistake  served  instead  of  a  notice 
of  assessment.  No  defence  was  set  up  at  the  assizes,  and 
the  plaintiffs  obtained  a  verdict ;  and  this  irregularity  be- 
ing moved  against  in  the  beginning  of  Michaelmas  Term, 
the  court  held  the  objection  fatal,  and  made  the  rule  for 
setting  aside  the  assessment  absolute. 


HONSBURGH  V.  FRITZ. 

In  dower,  the  summons,  if  served  on  the  tenant,  need  not  be  served  on  the 
premises. 

Dower.  Campbell,  Q.  C,  moved  to  set  aside  the  service 
of  the  summons  as  irregular.  It  had  been  personally  made 
on  the  tenant,  but  off  the  land  in  which  dower  was  claimed. 

Per  Curiam — By  the  statute  31  Eliz.  ch.  3,  for  avoiding 
secret  outlawries  in  real  actions,  it  was  clearly  not  intended 
to  make  service  of  the  summons  upon  the  premises  neces- 
sary in  all  cases,  but  only  in  those  where  the  tenant  could 
not  be  found.  When  the  summons  can  be  served  person- 
ally, no  provision  such  as  that  statute  contains  can  be  ne- 
cessary, for  outlawry  is  then  out  of  the  question ;  and  no 
l  vol.  v. 
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notice  can  be  so  good  as  personal  service,  though  off  the 
premises. 

Per  Cur. — Rule  discharged. 


Rex  v.  Justices  of  Bathurst. 

On  an  appeal  to  the  quarter  sessions  under  the  statute  4Wm.IV.  ch.  4,  evidence 
differing  from  or  additional  to  that  produced  before  the  convicting  justices 
may  be  received  and  go  to  the  jury. 

There  had  been  a  summary  conviction  of  one  Crosby 
before  two  justices  of  the  district  of  Bathurst  under  the  act 
for  the  punishment  of  petty  trespasses ;  and  upon  an  appeal 
by  the  defendant  to  the  quarter  sessions  the  case  was  tried ; 
and  it  was  shewn  to  the  court  upon  affidavit,  that  although 
upon  such  trial  a  verdict  of  acquittal  had  been  rendered, 
yet  the  Court  of  Quarter  Sessions  had  suspended  the  entry 
of  any  judgment  on  the  verdict,  and  the  justices  who  made 
the  conviction  in  the  first  instance  were  proceeding  to 
levy  the  penalty  upon  the  ground  that  the  trial  before  the 
quarter  sessions  had  been  illegally  conducted  in  this 
respect — namely,  that  additional  evidence  not  offered  to  the 
justices  who  convicted  had  been  received  at  the  trial  and 
had  led  to  the  defendant's  acquittal.  Upon  this  statement 
of  facts,  the  court  last  term  ordered  a  mandamus  to  the 
quarter  sessions  to  enter  judgment  on  the  verdict  of  acquits 
tal,  or  to  shew  cause  to  the  contrary.  On  the  return  to  the 
mandamus,  the  conrt  forbore  any  further  proceeding,  be- 
cause it  appeared  on  the  return  that  no  regular  verdict  of 
acquittal  was  in  fact  brought  in  by  the  jury.  But  the  court 
intimated  that  a  new  trial  should  be  had  in  the  quarter 
sessions,  since  the  last  seemed  not  to  have  resulted  in  a 
verdict.  They  were  of  opinion  that  it  was  not  illegal  to 
receive  additional  evidence  upon  the  trial  before  the  Quar- 
ter Sessions.  They  admitted  it  to  be  the  general  principle 
of  appeals,  that  a  judgment  is  to  b'e  rendered  upon  the  same 
facts  that  were  before  the  inferior  tribunal ;  but  they  held 
it  to  be  the  intention  of  the  legislature  in  passing  our  stat. 
4  Wm.  IV.  ch.  4  (sees.  17,  18),  to  allow  an  open  trial  by  a 
jury,  upon  such  evidence  as  might  be  adduced  there — 
which  description  of  appeal,  or  rather  trial  by  a  higher 
jurisdiction,  is  not  without  precedent. 
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Robertson  et  al.  v.  Burk. 

An  absconding  debtor  returning  to  the  province  after  verdict  and  before  judg- 
ment, is  entitled  to  a  re-hearing,  by  the  granting  a  new  trial. 

The  court  in  this  case,  upon  motion  of  Sullivan  for  de- 
fendant, expressed  their  opinion  that  in  the  case  of  an 
absconding  debtor  returning  to  the  province  after  a  verdict 
obtained  against  him,  and  before  judgment  entered,  he  was 
entitled,  under  the  reasonable  construction  of  the  statute, 
to  a  new  trial.  The  statute  allowed  him  the  privilege  of 
a  re-hearing,  even  after  judgment,  as  a  matter  of  right, 
if  he  applied  within  a  year ;  and  it  followed,  that  before 
the  judgment  was  entered,  and  when  consequently  the  in- 
convenience to  the  plaintiff  was  less,  he  must  be  allowed 
the  same  right. 

Per  Cur.— Rule  absolute. 


Duggan  v.  Derrick. 

Bail  will  be  allowed  on  the  affidavit  of  justification  taken  at  the  time  the  bail- 
piece  was  acknowledged — although  an  exception  be  entered — where  nothing 
is  shewn  to  repel  such  affidavit,  or  to  impeach  their  solvency. 

A  rule  for  the  allowance  of  bail  was  moved  for  in  this 
cause,  on  notice  served  that  they  would  justify  in  open 
court.  Notice  of  exception  had  been  served,  but  no  ground 
of  exception  was  now  shewn.  It  was  made  a  question, 
whether  the  bail  could  properly  be  allowed  upon  the  mere 
affidavit  of  justification  which  had  been  made  before  the 
commissioner  when  the  bail  was  put  in.  The  court  ruled 
that  the  allowance  might  be  ordered  upon  this  affidavit, 
when  it  was  not  repelled,  and  no  new  matter  shewn. 

Per  Cur.— Rule  absolute. 


Malone  v.  Handy. 

Rule  for  the  weekly  allowance  will  be  granted,  on  an  affidavit  that  defendant  is 
not  worth  51.  except  his  necessary  wearing  apparel. 

The  defendant  being  a  debtor  in  execution,  applied  for 
the  weekly  allowance,  upon  an  affidavit  of  insolvency, 
which  was  in  the  usual  form,  except  that  it  added  to  the 
declaration  of  not  being  worth  5/.,  the  words  M  except  his 
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necessary  wearing  apparel."  The  Court,  considering  that 
wearing  apparel  was  expressly  exempted  from  being  taken 
in  execution  by  our  statute  11  Geo.  IV.  ch.  4,  thought  it 
was  reasonable  to  hold  that  the  affidavit  might  be  modified 
so  as  to  give  the  debtor  the  benefit  of  this  exemption,  and 
therefore  they  made  the 

Rule  absolute. 


Baby  v.  Milne. 

The  court  refused  to  interfere  in  a  summary  manner  to  stay  proceedings  in  an 
action  of  covenant  on  a  mortgage  to  secure  money — brought  for  the  benefit  of 
an  assignee — though  it  was  shewn  that  the  mortgagee  had  signed  a  writing 
not  under  seal,  by  which  he  acknowledged  that  the  instalments  mentioned  in 
the  mortgage  were  for  a  larger  sum  than  was  really  due. 

The  defendant  being  indebted  to  the  plaintiff  for  the  price 
of  a  lot  of  land  purchased,  gave  a  mortgage  to  secure  the 
payment  by  annual  instalments.  By  mistake,  the  instal- 
ments were  expressed  to  be  251.  each,  instead  of  13Z.  5s. 
each,  as  intended.  The  error  arose  from  an  extension  of 
the  time  of  payment  beyond  that  first  intended,  by  which 
the  number  of  instalments  was  increased,  and  the  amount 
of  each  particular  instalment  was  lessened ;  in  the  mort- 
gage, however,  the  amount  of  each  was  left  at  the  sum 
first  agreed  to,  25Z.  This  being  discovered,  the  mortgagee 
(plaintiff)  gave  a  writing  stating  that  defendant  "was 
bound  only  to  pay  fifty-three  dollars  per  annum  for  the 
purchase  of  lot  12,  6th  concession  of  Yarmouth,  in  place 
of  251;  as  mentioned  in  the  mortgage."  This  is  on  a  sepa- 
rate piece  of  paper,  signed  by  plaintiff,  not  under  seal, 
dated  2nd  November  1832. 

A  motion  was  made  to  stay  proceedings  in  this  action  of 
covenant  on  the  mortgage,  upon  payment  of  the  sums 
really  due — not  regarding  the  sum  stated  in  the  mortgage 
as  the  true  debt.  No  copy  of  the  mortgage  was  produced. 
But  on  its  being  shewn  that  the  mortgage  had  been  assigned, 
and  that  this  action  was  brought  for  the  benefit  of  the  as- 
signee, the  Court,  as  the  case  stood  before  them,  refused  the 
application. 
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May  q.  t.  v.  Dettrick. 

Leave  granted  to  compound  an  action  on  the  statute  Henry  VIII.  for  buying  a 
pretended  title,  on  paying  the  king's  share  into  court. 

This  was  a  qui  tarn  action  brought  upon  the  statute  Henry 
VIII.  against  buying  or  selling  pretended  titles.  The  par- 
ties had  agreed  to  compound,  and  upon  the  court  being 
moved  to  permit  it,  a  rule  was  granted,  but  upon  condition 
that  the  king's  share  of  the  penalty  should  be  first  paid  into 
court,  subject  to  which  they  made  a 

Rule  absolute. 


Doe  ex  dem.  Fraser  v.  Eaglesum. 

Where  the  agent  of  a  client  paid  an  attorney's  bill — objecting  to  some  items,  but 
unable  without  paying  it  to  get  papers  out  of  the  attorney's  hands,  the  court, 
considering  some  charges  to  be  unreasonable,  ordered  a  taxation. 

The  plaintiff's  attorney  in  this  cause  had  rendered  to  the 
agent  of  his  client,  who  resided  in  another  district,  an  ac- 
count for  various  professional  services  rendered  as  well  in 
this  suit  as  in  others,  and  for  conveyancing,  &c.  The  agent 
objected  to  some  of  the  charges ;  but  as  payment  was  de- 
manded before  he  could  obtain  certain  papers  which  had 
been  placed  in  the  attorney's  hands,  he  settled  the  bill, 
remonstrating  however,  and  intimating  that  his  client  would 
endeavor  to  procure  relief.  This  took  place  some  months 
ago. 

This  term,  a  motion  was  made  to  order  a  taxation  of  the 
bill ;  and,  upon  cause  shewn,  an  order  was  made  on  ac- 
count of  one  item,  which  the  court  thought  an  excessive 
charge.  It  was  a  charge  of  two  per  cent,  on  the  amount 
of  600/.  recovered  in  this  action  upon  the  mortgage.  It  was 
swornT  and  not  denied,  that  the  money  had  never  passed 
through  the  attorney's  hands,  and  so  this  charge  for  receiv- 
ing and  paying  over  was  without  foundation. 

Per  Cur. — Rule  absolute. 
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Harrington  v.  O'Lone. 

Where  notice  of  trial  had  been  served  late— and  defendant,  immediately  on  being 
apprised  of  it,  took  steps  to  procure  his  witnesses,  and  arrived  with  them  an 
hour  or  two  after  the  cause  had  been  tried,  having  been  detained  on  the  road 
by  bad  weather  :  The  court  granted  a  new  trial,  it  being  suggested  on  affida- 
vit that  defendant  had  merits. 

This  was  an  action  for  trover  and  conversion  of  a  wag- 
gon, in  which  small  damages  were  recovered.  Draper  for 
defendant  moved  for  a  new  trial,  on  the  ground  of  surprise 
and  being  precluded  by  accident  from  making  a  defence. 
The  notice  of  trial  had  been  served  late ;  and  when  defen- 
dant had  received  intimation  by  post  that  the  cause  was  to 
be  tried,  he  procured  his  witnesses  without  delay,  and 
hastened  to  court,  from  a  remote  part  of  the  district  in 
which  he  resided.  He  swore  that  unusually  bad  weather 
had  detained  them  some  hours  on  the  road,  and  when  they 
arrived  he  found  the  cause  had  been  tried  an  hour  or  two 
before.  No  witnesses  for  the  defence  were  called  at  the 
trial.  The  defendant's  affidavit,  and  those  of  the  witnesses 
he  was  bringing  with  him,  tended  to  prove  that  the  waggon 
of  plaintiff  had  been  brought  on  defendant's  premises  by 
a  third  person,  without  his  privity  or  procurement ;  that  he 
had  not  meddled  with  it,  or  refused  to  give  it  up,  otherwise 
than  by  requesting  plaintiff  to  wait  till  the  man  who  brought 
it  there  was  present. 

The  Court  granted  a  new  trial  on  payment  of  costs. 


Billings  et  al.  v.  Loucks. 

Rule  for  allowance  of  bail  on  the  affidavit  taken  before  the  commissioner  refused, 
where  it  was  shewn  on  affidavit  that  one  of  the  bail  had,  since  making  such 
affidavit  of  justification,  absconded. 

In  this  case,  notice  of  satisfaction  of  bail  having  been 
given,  the  court  were  moved  by  Draper  for  rule  of  allow- 
ance upon  the  affidavit  of  justification  made  before  a  com- 
missioner in  October  last,  when  the  bail  were  put  in. 
Sherwood  H.  objected  that  the  bail  could  not  be  allowed 
on  this  affidavit — and  produced  affidavits  shewing  that  the 
bail  were  not  now  solvent,  and  that  one  of  them  had  lately 
absconded. 
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The  Court  refused  to  allow  the  bail,  in  consequence  of 
this  affidavit,  but  said  that  if  there  had  been  nothing  before 
them  to  shew  any  change  of  circumstances  in  the  bail,  or 
to  contradict  the  original  affidavit  of  justification,  the  rule 
for  allowance  might  have  issued  without  any  new  affidavit. 

Per  Cur. — Rule  refused. 


Denham  v.  Talbot. 

A  defendant  in  custody  in  execution  for  a  sum  exceeding  1001.  is  not  entitled  to 
be  discharged  under  the  statute  5  Wm.  IV.  ch.  3,  unless  he  has  been;  upwards 
of  twelve  months  in  confinement  in  the  gaol. 

Motion  to  discharge  defendant,  as  a  prisoner  who  has 
been  twelve  calendar  months  in  execution  in  this  case  for 
a  debt  exceeding  100Z.  Notice  of  this  application  was 
served  on  the  plaintiff's  attorney  thirty  days  before  this 
application.  The  defendant  was  arrested  in  September 
1834,  on  a  ca.  sa.  endorsed  for  107/.,  since  which  time  he 
has  continued  a  prisoner  in  execution  on  this  writ..  His 
affidavit  complied  with  the  statute,  except  that  he  did  not 
swear  he  had  been  in  close  custody  for  any  length  of  time. 
The  plaintiff  swore  that  he  believed  the  defendant  had  not 
been  in  close  custody  for  six  months  prior  to  the  1st  Feb- 
ruary last — and  it  was  admitted  he  had  been  on  the  limits, 
not  within  the  walls  of  the  prison. 

Per  Cur. — It  is  clear  the  defendant  is  not  entitled  to  his 
discharge,  the  debt  being  over  100/.  The  relief  is  not  ex- 
tended by  the  statute  5  Wm.  IV.  ch.  3,  sec.  4,  unless  the 
debtor  has  lain  in  prison. 

Per  Cur. — Rule  refused. 


TRUSCOTT  ET  AL.  V.  WaLSH,  HOLLAND  AND  HATCHINGS. 

It  is  no  excuse  for  not  paying  the  weekly  allowance  pursuant  to  an  order,  that 
defendant  had  it  paid  at  the  suit  of  another  plaintiff,  or  that  another  co-defen- 
dant is  not  in  custody  and  put  in  bail  after  the  order  granted. 

The  first  two  defendants  were  in  custody  on  mesne  pro- 
cess.   On  the  11th  of  November  last  the  defendant  Walsh 
obtained  an  order  for  his  weekly  allowance  as  an  insolvent  * 
debtor.    It  was  never  paid  him.    And  now,  in  answer  to 
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an  application  for  his  discharge,  it  was  urged  that  Hutch- 
ings,  the  other  defendant,  is  not  in  custody,  and  only  put 
in  bai[  last ^ January,  after  this  order;  that  Walsh  has  an 
order  for  another  weekly  allowance,  at  the  suit  of  another 
plaintiff ;  and  that  plaintiffs  intend  excepting  to  Hutchings' 
bail. 

The  court,  however,  overruled  the  objections  and  made  the 

Rule  absolute. 


Perkins  v.  O'Connelly. 

An  insolvent  charged  in  execution  on  a  judgment  for  seduction,  is  entitled  to 
relief  under  the  statute  5  Wm.  IV.  ch.  3. 

Boulton  J.  moved  to  discharge  defendant  from  custody 
under  execution  in  this  cause  for  93/.,  he  having  been  in 
prison  eleven  months  and  upwards.  Richardson  for  plain- 
tiff objected  that  the  statute  5  Wm.  IV.  ch.  3,  did  not  apply 
to  a  case  of  this  description,  the  judgment  being  entered  on 
a  verdict  given  in  a  case  for  seduction. 

Per  Curiam. — The  statute  grants  the  relief  to  defendants 
imprisoned  in  execution  upon  any  judgment  in  a  civil  suit, 
for  any  debt  or  damages,  and  this  case  is  clearly  compre- 
hended. 

Rule  absolute. 


Phelps  v.  McKenzie,  Esq.,  M.P.P. 

A  member  of  the  House  of  Assembly  has  privilege  of  being  sued  by  summons, 
and  not  by  writ  of  ca.  re. 

The  defendant  is  a  member  of  the  House  of  Assembly  of 
the  province,  and  was  served  with  a  non-bailable  testatum 
ca.  re.  conformably  to  the  usual  practice,  under  the  King's 
Bench  Act,  2  Geo.  IV  ch.  1.  An  application  was  made 
in  term  to  set  aside  the  writ  and  subsequent  proceedings 
on  the  ground  that  defendant  should  have  been  sued  in  the 
same  manner  as  members  of  parliament  in  England  are 
sued.  A  rule  nisi  was  granted  returnable  at  chambers  ; 
and  on  the  return, 

Sherwood,  J. — I  incline  to  think  the  statute  12  &  13 
Wm.  III.  ch.  3,  and  10  Geo.  III.  ch.  50,  are  in  force  in  this 
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country,  and  that  members  of  the  British  parliament  coming 
into  this  province  would  possess  their  privilege  from  arrrest 
and  continue  to  be  subject  to  the  provisions  of  those  sta- 
tutes ;  and  I  also  think  the  members  of  our  provincial  legis- 
lature must  be  considered  within  the  principle  and  reason 
of  those  acl^s,  especially  as  the  6th  clause  of  the  provincial 
act  2  Geo.  IV.  ch.  1,  enables  plaintiffs  to  proceed  against 
them  by  bill  at  any  time,  as  directed  by  12  and  13  Wm.  III. 
ch.  3,  and  as  practised  in  the  Court  of  King's  Bench  in 
England. 

The  rule  in  this  case  must  therefore  be  made  absolute. 


King,  one,  &c.  v.  Such. 

Where  plaintiff,  an  attorney,  brought  assumpsit  and  recovered  3s.,  the  court  held 
him  entitled  to  full  costs,  as  he  proved  a  cause  of  action  to  the  amount  of  201. 
and  upwards,  although  the  jury  decided  against  him  on  those  items  of  his  claim 
on  hearing  the  whole  evidence. 

The  plaintiff  is  an  attorney  of  this  court,  and  brought 
this  suit  by  attachment  of  privilege.  It  is  an  action  of  as- 
sumpsit in  the  common  counts  for  50/.,  in  which  a  verdict 
was  rendered  for  three  shillings  only.  The  cause  of  action 
(on  which  plaintiff  failed)  was  an  implied  assumpsit  on 
the  part  of  the  defendant  to  pay  the  plaintiff  for  inserting 
advertisements  for  him — the  ordinary  charges  for  which 
would  have  exceeded  20L  The  plaintiff  proved  he  per- 
formed the  labor  at  the  request  of  defendant,  and  so  far 
established  a  prima  facie  case;  but  it  appeared  from  one 
of  the  plaintiff's  witnesses  to  have  been  the  understanding 
of  the  parties  before  the  plaintiff  inserted  the  advertise- 
ments in  his  newspapers  that  he  should  not  be  paid  as  in 
ordinary  cases,  but  should  receive  compensation  by  being 
employed  as  the  general  printer  of  an  insurance  company 
then  in  contemplation,  in  which  the  defendant  was  to  be  a 
principal  actor.  The  company  however  was  not  organized 
at  the  time  expected,  and  the  plaintiff  seeing  no  other  way 
of  being  paid  but  by  having  recourse  to  the  defendant  indi- 
vidually, thought  proper  to  bring  this  suit,  and  the  jury 
rejected  the  claim,  allowing  only  for  six  newspapers  that 
had  been  delivered  to  defendant.    Judgment  was  entered 
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and  full  costs  taxed,  and  a  fi.fa.  sued  out,  upon  which  the 
sheriff  of  the  district  of  Gore  levied  about.  11/. 

Draper,  in  Hilary  Term,  obtained  a  rule  nisi  to  revise 
the  taxation,  and  reduce  the  costs  to  such  as  by  law  might 
be  allowed  in  the  Court  of  Requests,  and  that  the  sheriff 
should  return  the  difference  to  defendant.  King  shewed 
cause,  and  the  case  was  referred  to  chambers  for  judgment. 

Sherwood,  J. — It  was  not  denied  in  the  argument  of 
counsel  that  attornies  of  this  court  have  the  same  privilege 
of  suing  here  as  attornies  of  the  Court  of  King's  Bench  in 
England  have  in  suing  in  that  court,  except  so  far  as  the 
privilege  of  the  attorney  in  this  province  is  limited  by  our 
provincial  statute  3  Wm.  IV.  ch.  1,  which  was  passed  to 
extend  the  jurisdiction  of  the  courts  of  request.  The  de- 
cision of  this  case  must  therefore  depend  on  the  construction 
of  that  act.  The  6th  clause  is  in  the  following  terms  : — 
"That  no  barrister,  attorney-at-law  or  solicitor,  being  served 
with  process  of  the  said  court  (i.  e.  the  Court  of  Requests), 
shall  be  allowed  to  plead  or  maintain  any  privilege  against 
the  process,  authority,  jurisdiction  or  judgment  thereof  ; 
nor  shall  any  barrister,  attorney-at-law  or  solicitor,  have  or 
maintain  any  privilege  of  bringing,  in  a  superior  court,  an 
action  upon  any  cause  of  action  which  from  its  nature 
shall  be  properly  cognizable  in  the  Court  of  Requests." 

I  incline  to  think  that  no  other  part  of  the  act  bears  upon 
the  present  question,  which  appears  to  me  to  be  this — 
whether,  from  the  nature  of  the  cause  of  action,  it  was 
cognizable  in  the  Court  of  Requests.  The  evidence  given 
at  the  trial  is  one  criterion,  but  perhaps  not  the  only  one 
wThich  could  be  offered,  to  decide  whether  any  action  might 
properly  be  instituted  in  the  Court  of  Requests.  In  the 
present  case  it  is  the  only  guide,  as  no  affidavits  shewing 
the  nature  of  the  action  have  been  filed,  and  therefore  no 
such  kind  of  information  has  been  the  subject  of  observa- 
tion or  objection  on  either  side ;  and  I  express  no  opinion 
whether  affidavits,  will  be  received  or  not,  although  my 
present  impression  is  in  favor  of  their  reception,  in  addition 
to  the  notes  of  the  evidence  given  at  the  trial,  in  any  suit. 
I  have  seen  the  notes  of  the  evidence  given  by  the  plaintiff 
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at  the  trial,  and  1  think  the  cause  ought  to  have  been  tried 
by  a  jury,  and  was  properly  instituted  in  a  court  where 
matters  of  fact  are  decided  by  the  country. 

The  sixth  clause  of  the  statute  was  evidently  made  to 
take  away  the  privilege  of  attornies,  &c,  of  suing  in  the 
court  in  which  they  are  officers,  upon  a  cause  of  action 
properly  cognizable  in  the  Court  of  Requests.  This  section 
does  not  direct  in  what  manner  the  question,  as  to  what 
court  the  plaintiff  should  resort  to,  must  be  determined — 
but,  by  analogy  to  the  28th  clause,  I  take  it  for  granted  the 
Court  of  King's  Bench,  or  a  judge  in  vacation,  can  decide 
upon  the  propriety  of  bringing  the  action  in  this  court  in- 
stead of  the  Court  of  Requests,  and  allowing  the  plaintiff 
full  costs,  when  the  amount  of  the  verdict  shews  that  the 
Court  of  Requests  had  apparent  jurisdiction,  as  in  the  pre- 
sent case.  The  28th  clause  of  the  act,  I  think,  relates  to 
actions  which  from  their  nature  and  amount  are  clearly 
cognizable  in  the  Court  of  Requests;  but  where  from  the 
nature  of  the  evidence  which  the  plaintiff  must  adduce  in 
support  of  his  case,  or  from  the  situation  of  the  witnesses 
who  are  absolutely  necessary  to  prove  his  case,  he  cannot 
safely  institute  the  suit  in  the  Court  of  Requests.  For 
instance,  if  the  cause  of  action  were  a  foreign  bill  of  ex- 
change, or  a  foreign  promissory  note,  payable  with  interest 
greater  than  the  legal  interest  in  this  province  ;  or  if  the 
cause  of  action  were  a  contract  made  by  a  minor,  or  by  a 
person  to  pay  the  debt  of  another,  the  Court  of  Requests 
might  not  be  competent  to  determine  the  case.  Again,  if 
the  witnesses  indispensably  necessary  to  prove  the  plaintiff's 
case  should  happen  to  reside  out  of  the  province,  or  out  of 
the  district,  although  in  some  part  of  the  province  ;  or  if  the 
witnesses  were  sick  or  infirm,  and  wholly  unable  to  attend 
the  trial  to  give  evidence,  the  action  must  be  brought  in  a 
superior  court,  otherwise  justice  could  not  be  done  between 
the  parties,  because  no  other  court  has  authority  to  issue  a 
commission  for  the  examination  of  witnesses. 

I  think  the  6th  and  28th  clauses  of  this  act  are  similar  in 
principle  to  the  1st  clause  of  the  statute  58  Geo.  III.  ch.  4, 
entitled  uAn  act  to  regulate  costs  in  certain  cases  in  the 
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Court  of  King's  Bench" — with  two  exceptions :  the  first  is, 
that  the  judge  at .■nisiTprius  is  authorized  under  the  latter 
act  to  decide  the  question  as  to  the  amount  by  granting  or 
refusing  a  certificate  at  the  trial ;  but  the  court  or  any  judge 
after  the  trial  may  decide  upon  any  application  made  under 
the  Court  of  Requests  Act.  The  second  exception  is,  that 
the  provisions  of  58  Geo.  III.  do  not  extend  to  barristers, 
attornies  and  solicitors;  ,and  consequently  they  retain  their 
common  law  privilege  of  suing  in  the  court  in  which  they 
are  admitted  members  of  the  profession. 

Whenever  the  verdict  of  a  jury  is  less  than  40s.  in  any 
action  instituted  in  this  court  for  the  recovery  of  a  debt  or 
sum  of  money  alleged  to  be  due  to  the  plaintiff  by  the  de- 
fendant, either  by  express  or  implied  contract,  no  more 
costs  than  are  allowed  in  the  Court  of  Requests  should  be 
taxed  by  the  officer  of  this  court,  unless  full  costs  are  ordered 
by  this  court  or  a  judge  in  vacation  on  the  application  of 
the  plaintiff.  When  the  amount  of  the  verdict  is  under  40s. , 
I  think  the  presumption  is  that  the  case  is  cognizable  in 
the  Court  of  Requests,  and  throws  upon  the  plaintiff  the 
burden  of  establishing  the  fact  of  its  being  a  case  proper  to 
be  instituted  in  this  court  rather  than  the  Court  of  Requests, 


During  the  term,  the  following  gentlemen  were  called  to 
the  bar  and  sworn  in,  viz. : — William  Miller,  William 
Henry  Boulton,  Charles  Durand,  and  J.  A.  Macdonald, 
Esquires,, 

J.  B.  ROBTNSON,  C.  J. 

L.  P.  Sherwood,  J. 
J.  B.  Macau  lay,  J. 
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Doe  ex  dem.  Dobie  v.  Vanderlip. 

Where  A.  having  only  a  bond  for  a  deed,  and  not  having  paid  all  the  purchase 
money  made  a  conveyance  in  lee  lo  B.  and  died,  and  B.  went  into  possession 
of  the  hind,  and  continued  in  possession  for  several  years,  when  A.'s  adminis- 
trator obtained  a  conveyance  in  fee  to  himself,  from  the  person  who  had  given 
A.  ihe  bond:  Held  that  the  administrator,  by  making  use  of  the  deed,  was 
guilty  of  a  fraud,  and  that  his  title  under  it  could  not  prevail  against  B. 

Ejectment  for  a  small  piece  of  land  in  the  township  of 
Grantham.  At  the  trial  of  this  case  at  Niagara  in  1835,  it 
was  proved  that  one  Reid  had  been  seized  in  fee  of  the 
premises  and  had  contracted  to  sell  them  to  one  James 
Dobie,  a  brother  of  the  lessor  of  the  plaintiff,  for  75/.,  giving 
him  a  bond  to  convey  upon  the  payments  being  made. 
Dobie,  after  concluding  this  purchase,  and  while  he  held 
only  the  bond — not  having  yet  paid  for  the  land — sold  it  to 
Vanderlip  the  defendant,  and  executed  a  conveyance  lo  him 
on  the  27lh  September  1817.  Defendant  has  possessed  the 
land  since  and  improved  it.  Many  years  after  this,  James 
Dobie  died  intestate,  and  Matthew,  the  lessor  of  the  plain- 
tiff, who  is  not  his  heir  at  law,  administered  to  his  estate. 
In  January  1835,  the  lessor  of  the  plaintiff  went  to  Reid 
and  demanded  a  deed  as  the  representative  of  his  brother's 
estate,  paying  him  a  small  balance  of  21.  10s.  which  his 
brother  had  left  unpaid  of  the  75/.  The  subscribing  wit- 
nesses to  the  deed  stated  that,  it  was  called  for  by  the  lessor 
of  the  plaintiff  and  given  by  Reid  expressly  in  fulfilment  of 
the  bond  given  by  James  Dobie.  The  former  claimed  it  in 
his  capacily  of  administrator  to  his  brother,  saying  that  the 
word  "  administrators"  was  in  the  bond.  The  bond  was 
alleged  to  be  then  in  an  attorney's  office  in  Niagara  and 
was  not  produced  ;  but  a  writing  was  given  by  the  lessor 
of  plaintiff  to  Reid,  which  was  proved  at  the  trial,  under- 
taking to  deliver  up  the  bond  to  him  and  to  indemnify  him 
against  any  liability  under  it.    The  bond  having  been  by 
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some  accident  lost  or  mislaid,  was  not  exhibited  at  the 
trial.  Matthew  Dobie  having  thus  obtained  a  deed  to  him- 
self of  the  premises  in  question,  brought  this  ejectment  to 
dispossess  Vanderlip,  who  had  bought  from  James  Dobie 
and  possessed  and  improved  the  land  since  1817,  and  had 
received  a  conveyance  from  him  which  was  not  valid  only 
because  James  Dobie  had  not  then  fulfilled  his  contract  and 
obtained  a  conveyance.  -  The  Chief  Justice,  who  tried  this 
cause,  directed  the  jury,  if  they  were  satisfied  Matthew 
Dobie  acquired  his  title  under  the  foregoing  circumstances, 
to  find  for  the  defendant,  reserving  to  the  plaintiff  leave  to 
move  that  a  verdict  should  be  rendered  in  his  favor  if  this 
court  should  be  of  opinion  that  the  facts  presented  were  no 
legal  bar  to  Matthew  Dobie's  recovery. 

The  case  was'  argued  by  Richardson  for  plaintiff,  and 
Sullivan  for  defendant. 

Robinson,  C.  J. — If  Matthew  Dobie  had  acquired  the 
title  by  reason  of  being  heir  to  his  brother,  he  would  have 
been  estopped  from  denying  Vanderlip's  title,  on  the  ground 
that  James  Dobie  was  incapable  of  conveying,  his  subse- 
quent deed  would  have  enured  to  confirm  Vanderlip's  title. 
Though  not  the  heir,  and  so  not  entitled  to  receive  the  deed 
as  the  legal  representative  of  his  brother  in  this  respect,  he 
did  nevertheless  acquire  the  title  under  the  pretence  of 
privity  ;  he  availed  himself  of  James  Dobie's  payment  ; 
the  small  sum  remaining  unpaid  he  professed  to  pay  to 
Reid,  as  the  administrator  of  his  brother;  and  it  is  to  be 
inferred  that  he  did  in  fact  pay  the  money  from  his  brother's 
estate,  and  not  out  of  his  own  means ;  he  made  no  new 
purchase  or  bargain.  No  doubt  the  word  administrator 
ivas  in  the  bond,  but  used,  we  must  suppose,  merely  in  the 
ordinary  manner,  with  reference  to  the  legal  remedy  in  case 
of  James  Dobie's  death.  It  is  not  likely,  and  was  not 
proved,  that  the  condition  was  so  absurd  as  to  require  Reed 
to  convey  a  title  in  fee  to  James  Dobie  and  his  administra- 
tors. If  from  ignorance  the  word  "administrators"  had 
been  used,  coupled  with  proper  words  of  inheritance,  the 
latter  only  would  be  regarded  as  applicable  to  the  subject 
matter — the  other  must  be  rejected  as  redundant ;  but  there 
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is  no  reason  to  suppose  that  the  bond  was  drawn  otherwise 
than  in  the  proper  form,  requiring  Reid  to  convey  the  land 
to  James  Dobie,  his  heirs  and  assigns. 

When  Matthew  went  to  Reid  and  demanded  a  title  on 
the  footing  of  administrator,  he  might  have  done  so  igno- 
rantly  and  with  no  fraudulent  design,  but  clearly  he  had 
no  right  to  the  conveyance,  which  was  unfortunately  made 
to  him.  Having  on  this  pretence  received  the  deed,  the 
fraudulent  use  which  he  now  endeavours  to  make  of  it 
places  him  in  the  same  situation  as  if  he  had  meditated  a 
fraud  from  the  first,  since  we  cannot  tell  what  may  have 
been  the  motive  originally,  and  it  is  just  to  judge  of  his 
intentions  from  his  acts.  It  is  my  opinion  that  Matthew 
Dobie  cannot  claim  as  an  independent  purchaser  under  this 
conveyance,  and  set  up  his  title  against  the  defendant  in 
order  to  dispossess  him  as  a  trespasser. 

No  doubt  a  court  of  equity  might  consider  him  only  as  a 
trustee  holding  for  the  benefit  of  Vanderlip,  if  ihey  recog- 
nized any  title  in  him  under  the  circumstances  ;  but  it  does 
not  follow,  because  a  court  of  equity  would  in  this  way 
prevent  injury  to  Vanderlip,  that  a  court  of  law  must  suffer 
its  proceedings  to  be  made  the  instrument  of  such  palpable 
injustice,  and  that  there  can  be  no  relief  but  in  equity. 
The  lessor  of  the  plaintiff  cannot  be  allowed  thus  to  avail 
himself  of  his  own  wrong;  no  sale  to  him  was  made  or 
intended  ;  no  consideration  passed  from  him  ;  there  was 
clearly  a  privity  between  him  and  James  Dobie,  for  he 
claimed  to  be  his  representative  for  this  purpose,  and  took 
the  deed  expressly  as  a  fulfilment  of  the  sale  to  James 
Dobie.  He  is  estopped,  under  these  circumstances,  from 
treating  Vanderlip,  the  purchaser  holding  under  his  brother, 
as  a  trespasser ;  and  in  his  attempt  to  do  so,  he  is  liable  to 
be  met  by  the  same  objections  as  could  be  opposed  to  his 
brother,  for  he  claimed  to  derive  his  right  through  his 
brother,  and  undoubtedly  acquired  his  title  in  consequence 
of  that  priority;  and  it  surely  cannot  be  said  that  he  can 
demand  and  receive  the  deed  as  the  representative  of  his 
brother,  and  avail  himself  of  the  consideration  which  his 
brother  had  paid,  and  then  place  himself  as  against  Van- 
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derlip  in  the  attitude  of  an  independent  purchaser,  and 
hold  himself  discharged  from  all  estoppels  that  would  lie 
against- the  person  through  whom  he  claimed,  and  of  whose 
interest  he  distinctly  availed  himself. 

Sherwood,  J.,  concurred  in  opinion  with  the  Chief 
Justice. 

Macaulay,  J. — Had  Geo.  W.  Reed  a  vested  estate  in 
possession  subsisting  in  him  in  January  1835,  by  virtue  of 
which  he  could  convey -the  fee  simple  to  any  purchaser, 
notwithstanding  the  contract,  of  sale  with  James  Dobie  in 
1817,  and  the  subsequent  possession  of  defendant  as  a  pur- 
chaser and  assignee  under  him,  as  a  vendor  not  having 
conveyed,  he  might,  I  apprehend,  at  any  time  within  twenty 
years  treat  the  vendee,  in  his  caprice,  in  possession  as  a 
tenant,  and  after  due  notice  eject  him — -although  a  contract 
to  sell  and  a  right  to  demand  a  conveyance  might  be  shewn, 
on  the  principle  that  in  a  court  of  law  the  legal  title  must 
prevail.  If  so,  it  would  seem  to  follow  that,  notwithstand- 
ing the  contract  of  sale,  the  possession  of  the  fee  still 
remains  vested  in  him ;  and  if  he  could  sell  and  convey 
such  fee  without  first  ejecting  his  original  vendee,  then  I 
do  not  see  how  the  present  plaintiff's  title  can  in  a  court  of 
law  be  impugned.  I  do  not  see  that  if  Reid  acted  bona 
fide^  the  deed  can  be  impeached  for  fraud,  because  the  les- 
sor of  the  plaintiff  seeks  to  pervert  its  intended  use.  The 
deed,  if  in  itself  valid  inter  partes^  if  not  fraudulent  against 
Reid,  cannot  be  vacated  collaterally  in  a  court  of  law,  un- 
less it  were  shewn  that  both  parties  conspired  together  to 
injure  or  defraud  the  defendant,  when  it  might  be  otherwise  ; 
and  if  Reid,  desiring  to  pass  the  estate  to  plaintiff,  could  do 
so,  I  do  not  perceive  any  relief  for  defendant  except  in 
equity,  where  I  should  suppose  the  plaintiff  would  be 
declared  a  trustee  for  the  defendant,  and  be  decreed  to  con- 
vey to  him  accordingly.  Parol  evidence  is  not  admissible 
to  affect  or  change  the  application  of  the  deed  to  the  lessor 
of  the  plaintiff,  and  at  most  would  only  shew  him  to  be 
trustee  of  the  defendant  in  equity.  In  this  case,  however, 
the  majority  of  the  court  deem  the  conveyance  invalid  ; 
and  though  I  cannot  at  present  unite  in  the  judgment  given, 
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I  feel  no  difficulty  in  assenting  to  its  justness  upon  the 
merits,  divested  of  technical  difficulties.  If  Reid  had  not 
a  sufficient  possession  to  enable  him  to  convey  the  estate 
to  the  lessor  of  the  plaintiff  adversely  to  the  interest  and 
rights  of  the  defendant,  then  of  course  the  present  verdict 
would  be  sustainable  for  that  reason,  although  other  grounds 
should  be  insufficient  to  warrant  it.  The  statute  of  1834, 
ch.  1,  may  also  be  applicable  in  a  consideration  of  the 
question  how  far  Reid  could  convey  to  a  stranger  as  being 
reduced  to  a  mere  right  of  entry  from  lapse  of  time  under 
defendant's  holding.  It  appears  that  Reid  sold  to  J.  Dobie 
long  before  he  was  himself  entitled  to  a  conveyance — and 
having  afterwards,  and  during  defendant's  possession,  re- 
ceived a  title  from  his  vendor,  the  case  resembles  that  of 
Doe  ex  dem.  Wilcox  v.  Thorn,  recently  decided  in  this 
court.  There,  Wilcox  had  agreed  to  purchase  a  lot  of  land 
and  had  received  possession,  after  which  the  fee  simple 
was  conveyed  to  Benson,  who  afterwards  conveyed  to  a 
stranger  out  of  possession,  adversely  to  the  legal  assignees 
of  W^ilcox,  without  ever  having  had  actual  possession  un- 
der his  deed.  So  here,  Reid  had  sold  before  his  legal  title 
had  accrued,  and  afterwards  conveyed  to  plaintiff  without 
previously  re-possessing  himself  of  the  property  when 
clothed  with  the  legal  title  in  fee — the  difference  is,  that 
here  Reid  is  the  original  vendor,  under  whom  defendant 
must  claim ;  while  there,  Benson  was  not  the  vendor  of 
Wilcox. 

Per  Cur. — Postea  to  plaintiff. 


St.  Leger  v.  Manahan. 

The  plaintiff  obtained  a  lease  under  the  great  seal  for  a  lot  of  land,  and  finding 
plaintiff  in  possession  as  an  intruder,  gave  him  notice  of  the  lease  and  re- 
quested him  to  leave  the  lot.  Defendant  afterwards  cut  off  some  valuable 
timber,  for  which  act  plaintiff  brought  trespass.  Held,  that  plaintiff  could 
recover  without  further  proof  of  entry. 

The  plaintiff  obtained  a  lease  from  the  government  of 
the  land  in  question  ;  and  afterwards  found  that  the  defen- 
dant had  cleared  a  few  acres  and  had  built  a  small  house 
on  it  while  it  was  in  a  state  of  nature  and  in  the  possession 
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of  the  crown.  The  plaintiff  requested  the  defendant  to 
leave  the  land,  and  informed  him  of  the  lease.  Defendant 
refused  to  leave  the  land,  and  afterwards  cut  down  some 
valuable  timber,  for  which  act  the  plaintiff  brought  this 
action  of  trespass.  The  defendant  had  no  license  whatever 
to  go  upon  the  land,  and  therefore  was  an  intruder  on  the 
possessions  of  the  Crown  at  the  time  the  lease  passed  the 
great  seal.  It  was  not  proved  that  the  plaintiff  had  made 
formal  entry  upon  the  land  before  this  action  was  brought ; 
and  it  was  objected  at  the  trial  that  this  action  could  not 
be  sustained  without  proof  of  entry  in  fact.  Sherwood,  J., 
who  tried  the  cause,  reserved  the  point,  and  directed  the 
jury,  if  they  found  a  verdict  for  the  plaintiff,  to  give  damages 
only  from  the  time  of  the  request  to  leave  the  land,  which 
they  accordingly  did.  And  the  judgment  of  the  court  was 
this  day  given  on  the  question  whether  an  entry  in  fact  was 
necessary  to  entitle  the  plaintiff  to  recover. 

Robinson,  C.  J.,  expressed  his  opinion  that  under  the 
circumstances  the  plaintiff  was  entitled  to  the  verdict  which 
he  had  obtained. 

Sherwood,  J. — The  general  rule  of  law  is,  that  before  3 
actual  possession  by  entry,  a  person  cannot  maintain  tres- 
pass to  real  properly,  though  he  had  the  freehold  in  law  as 
a  purchaser  by  lease  and  release,  though  the  statute  exe- 
cutes the  use  ; — or  an  heir  or  devisee  against  an  abator  or 
a  lessee  for  years  before  entry. 

fn  the  case  of  Clinch  v.  Hendricks  (Taylor,  355),  this 
court  held  that  the  king's  grant,  under  the  great  seal,  gave 
the  grantee  a  sufficient  possession  of  land  to  main  trespass 
without  actual  entry.  I  see  no  real  difference  between  this 
case  and  that.  The  defendant  being  an  intruder,  had  gained 
no  possession  from  the  crown  before  the  lease  was  made  and 
given  to  the  plaintiff ;  and  after  the  plaintiff  had  received 
the  lease,  he  shewed  his  acceptance  of  it  by  requesting  the 
defendant  to  leave  the  land,  and  by  asserting  his  property 
in  it.  The  formality  of  taking  possession  by  openly  de- 
claring an  intention  of  doing  so,  is  become  in  some  degree 
obsolete,  as  appears  by  the  case  of  Butcher  v.  Butcher  (7 
B.  &  C.  399).    I  incline  to  think  the  lease  under  the  great 
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seal  gave  the  plaintiff'  possession  of  the  land,  after  he 
shewed  his  intention  to  accept  it  by  claiming  the  land 
from  the  defendant  ;  and  being  in  such  possession,  I  think 
he  could  sustain  this  action  as  well  as  if  he  had  entered 
upon  the  land,  the  defendant  having  no  possession  recog- 
nised by  law. 

Macaulay,  J. — It  appears  to  me  that  under  a  lease  for 
years  from  the  king,  under  the  great  seal,  as  in  other  leases 
of  a  like  kind,  the  lessee  until  entry  has  but  an  interesse 
t ermine.     The  entry  is  the  overt  act  of  adoption,  which 
renders  the  party  liable  to  the  rents  reserved,  and  without 
which  there  is  nothing  apparent  to  evince  it.    A  lessee  pos- 
sessing an  interesse  termine  only,  cannot  maintain  trespass 
qu.  cl.  /regit — a  previous  entry  would  be  necessary.  An 
intruder  upon  the  crown  before  a  grant  would  not  by  con- 
tinuing to  hold  be  considered  a  disseizor  of  the  king's  grant 
in  fee.    The  grant  is  equivalent  to  livery  of  seizin  ;  but 
livery  is  not  necessary  in  a  lease  for  years,  the  lessee  being 
licensed  to  enter  ad  libitum  by  the  lease — but  it  does  not 
follow  that  the  king's  grantee  in  fee  could  maintain  trespass 
qu.  cl.  freg.  against  an  intruder  on  the  crown  holding  on 
after  the  grant,  without  a  previous  actual  entry.    Upon  prin- 
m    ciple,  I  should  think  such  entry  indispensable.    I  do  not 
find  it  decided  that  a  mere  conveyance  can  impart  a  right 
of  action  against  a  person  previously  in  possession,  though 
a  continuing  trespasser  from  the  time  of  his  entry  until 
such  conveyance,  as  against  the  party  conveying.    To  con- 
fer such  right,  the  conveyance  must  be  equivalent  to  an 
actual  entry,  so  as  to  constitute  the  holding  of  the  wrong- 
doer a  new  and  independent  trespass  against  the  bargainee. 
A  conveyance  that  operates  without  the  necessity  of  livery 
of  seizin,  will  not  do  this.    Such  an  instrument  gives  only 
a  right  to  enter  or  maintain  ejectment  if  another  be  already 
in  possession,  but  not  an  action  of  trespass  qu.  cl.  freg., 
when  a  trespass  with  a  continuando  commenced  before  the 
title  of  the  purchaser.    The  same  rule  would  hold  equally 
whether  the  right  to  the  estate  was  acquired  by  purchase 
or  accrued  by  operation  of  law,  as  by  descent,  &e. ;  and  I 
do  not  find  that  in  the  instance  of  a  lease  for  years  any 
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difference  exists  on  this  head  between  a  term  demised  by 
the  crown  or  by  a  private  individual — Cro.  Jac.  522,  240, 
399  ;  Cro.  El.  46,  275 ;  Co.  Lit.  231  a.,  s.  59  ;  Dyer,  285 ; 
Jenkins,  227  ;  Pi.  92  ;  3  Leon.  213  j  Palmer,  175  j  Perkins, 
603,  s.  115-6  ;  Carl.  66  ;  Ba.  Ab.,  Lease  M.  The  only  ques- 
tion with  me  in  the  present  case  has  been,  whether  the  plain- 
tiff did  not  enter  before  action  animo  clamandi  ;  or  at  least, 
whether  the  evidence  would  not  warrant  the  jury  in  so 
finding.  This,  being  a  matter  of  fact,  would  depend  upon 
the  verdict  if  left  to  the  jury,  or  the  report  of  the  learned 
judge,  if  unequivocally  proved.  In  my  construction  of  the 
notes  of  evidence,  I  should  infer  that  there  was  evidence 
from  which  a  jury  should  rather  have  inferred  an  entry 
animo  clamandi,  than  the  contrary  ;  and  consequently,  as 
damages  were  directed  by  the  court  not  to  extend  further 
back  than  that  period,  the  result  would  in  this  view  be 
right,  even  on  the  grounds  of  my  opinion  as  to  the  time 
when  a  right  of  action  in  trespass  first  accrued  to  the  plain- 
tiff. If  otherwise,  then  of  course,  under  the  impressions  I 
entertain,  a  new  trial  would  be  the  proper  course,  in  order 
to  ascertain  whether  the  plaintiff  did  or  did  not  make  entry 
animo  clamandi  before  the  institution  of  the  suit. 

Per  Cur. — Postea  to  the  plaintiff. 


Doe  ex  dem.  McLean  v.  Whitesides. 

A.,  mortgaged  lands  in  fee  to  B.,  and  before  the  time  for  redemption  expired,  on 
an  arrangement  with  B.,  A.  conveyed  these  same  lands  in  fee  to  C,  in  full 
satisfaction  ^f  the  debt  secured  by  mortgage.  No  re-conveyance  from  B.  to 
A.  was  proved.  C.  went  into  possession  and  continually  held,  till  about  13 
years,  when  B.  made  a  conveyance  in  fee  of  the  same  premises  toD.,  claiming 
the  title  through  this  mortgage.  Held,  that  D.  was  nol  entitled  to  recover  in 
ejectment,  and  that  if  necessary  a  re-conveyance  from  B.  to  A.  might  be  pre- 
sumed. 

Ejectment  for  the  north  half  of  lot  29  in  the  second  con- 
cession Scarborough.  At  the  trial,  at  the  fall  assizes  for 
the  Home  district,  the  following  facts  appeared  ,  it  was 
admitted  that  one  Ebenezer  Cavers  was  seized  in  fee  of  the 
premises  on  the  29th  November  1819,  and  of  other  land 
adjoining,  300  acres  in  all.  He  had  borrowed  125/.  of  one 
Thomas  Kirgan,  and  had  given  him  his  bond  for  the  debt ; 


DOE  EX  DEM.   m'lEAN  V.  WHITESIDES. 


93 


the  defendant  and  a  brother,  James  Whitesides,  are  nephews 
of  Thomas  Kirgan,  and  were  invited  by  him  to  this  country 
under  some  promise  to  provide  for  them.  Kirgan  assigned 
this  bond  against  Cavers  to  his  nephew  James  Whitesides, 
who  pressed  Cavers  for  payment,  or  for  security  on  his  land. 
Cavers  consented  to  give  a  mortgage  on  the  300  acres  (in- 
cluding the  100  acres  in  question  in  this  action),  but  declined 
giving  it  to  Whitesides — preferring  that  Kirgan,  with  whom 
he  was  acquainted,  should  hold  the  security.  He  did  ac- 
cordingly execute  a  deed  to  Kirgan,  which  is  not  now  in 
existence.  One  witness  described  it  as  a  mortgage — a 
deed  poll.  Another  witness — who  is  a  subscribing  witness 
to  this  deed  and  to  the  memorial  of  it  (for  it  is  registered) — 
declares,  that  either  the  deed  was  on  the  face  of  it  a  mort- 
gage, or  that  if  it  were  an  absolute  deed,  a  bond  was  given 
to  reconvey  on  payment  of  125/.  in  three  years.  The 
memorial  of  this  deed  was  produced,  and  shewed  that  the 
deed  was  dated  27th  November  1819  ;  that  it  conveyed  the 
land  in  fee  for  a  consideration  of  125/.,  and  nothing  is  said 
of  any  proviso  for  redemption.  Cavers,  afterwards,  was 
willing  to  convey  the  100  acres  absolutely,  on  getting  up 
this  deed  spoken  of  as  a  mortgage  ;  and  by  some  arrange- 
ment between  the  two  Whitesides  and  Kirgan,  it  was  agreed 
that  this  100  acres  now  in  question  should  become  the  pro- 
perty of  Thomas,  and  not  of  James.  Accordingly,  in  March 
1822,  Cavers  conveyed  to  Thomas  Whitesides  by  a  deed, 
which  Kirgan  witnessed,  together  with  another  subscribing 
witness,  who  proved  it  at  the  trial.  And  afterwards,  Kirgan 
being  apprehensive  that  this  deed  was  defective  on  account 
of  the  dower  of  Cavers'  wife  not  being  barred,  took  a  new 
deed  from  Cavers  and  wife  to  Thomas  Whitesides,  which 
Kirgan  also  witnessed. 

The  deed  spoken  of  as  a  mortgage  was  proved  to  have 
been  given  up  or  destroyed.  Some  years  afterwards  a 
niece  of  Kirgan,  who  is  married  to  the  lessor  of  the  plaintiff, 
came  out  from  Ireland  to  reside  in  the  province,  and  Kirgan 
latterly  went  to  live  with  them.  In  May  1834  Kirgan,  being 
then  upwards  of  80  years  of  age,  was  induced  by  some  con- 
sideration to  desire  to  deprive  the  defendant  of  this  land, 
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and  to  give  it  to  McLean,  the  lessor  of  the  plaintiff,  and  he 
executed  a  deed  to  him  in  fee.  Kirgan,  not  long  after,  died, 
and  the  lessor  of  the  plaintiff  now  claims  under  this  deed, 
contending  that  the  deed  of  27th  November  1819  must  be 
taken  from  the  memorial  to  have  been  an  absolute  deed — 
that  it  vested  the  title  in  Kirgan,  and  that  Cavers  was 
thereby  disabled  from  conveying  afterwards  to  the  defen- 
dant. The  Chief  Justice,  who  tried  the  cause,  charged  the 
jury  that  Kirgan  being  privy  to  the  conveyance  from  Cavers 
to  the  defendant,  which  was  subsequent  to  the  mortgage 
spoken  of,  was  strong  evidence  of  the  fact  that  the  deed 
was  made  with  his  assent,  and  implied  a  recognition  on 
his  part  that  Cavers  had  a  right  to  convey.  It  was  indeed 
at  his  instance,  and  by  his  procurement,  that  the  deed  to 
defendant  was  made.  If  Cavers,  instead  of  conveying  on 
that  occasion  to  Whitesides,  had  conveyed  to  Kirgan,  and 
Kirgan  had  executed  a  deed  to  Whitesides,  then  Kirgan 
and  McLean,  as  claiming  under  him,  would  have  been 
estopped  from  setting  up  any  title  under  the  mortgage.  As 
the  case  stood,  if  the  jury  were  satisfied  that  the  mortgage 
from  Cavers  to  Kirgan  was  discharged,  then  it  remained  a 
question  whether  they  might  not  presume  a  re-conveyance 
to  Cavers  before  the  absolute  deed  was  taken.  About 
thirteen  years  had  elapsed,  and  possession  had  during  that 
time  accompanied  the  defendant's  title.  The  jury  found 
for  the  defendant. 

Washburn,  in  Michaelmas  Term  last,  moved  to  set  aside 
this  verdict  and  grant  a  new  trial,  as  being  contrary  to  law. 
Baldwin  shewed  cause. 

Robinson,  C.  J. — I  am  of  opinion  that  the  verdict  was 
clearly  proper.  The  recent  bargain  and  sale  to  McLean 
had  no  pecuniary  consideration  to  support  it.  There  was, 
it  is  true,  the  usual  receipt  endorsed,  and  the  usual  acknow- 
ledgment in  the  body  of  the  deed  ;  but,  however  conclusive 
these  might  be,  as  between  the  parties,  they  do  not,  as  I 
conceive,  prevent  third  parties  from  shewing  the  truth. 
Next,  this  deed  of  bargain  and  sale  was  made  by  Kirgan 
when  he  was  out  of  possession  of  the  premises — the  defen- 
dant being  at  the  time  in  the  actual  occupation  of  the  land, 
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as  he  had  been  for  many  years,  under  an  independent  title, 
and  Kirgan  moreover  never  having  been  actually  in  posses- 
sion. Then  it  was  clearly  shewn  that  the  deed  from  Cavers 
to  Kirgan  was  in  fact  a  morlgage  which  had  been  fully  satis- 
fied, and,  as  it  seems,  before  the  day  limited  for  redemption. 
The  satisfaction  being  before  forfeiture  incurred,  no  re-con- 
veyance could  be  necessary  ;  and  if  the  satisfaction  had  not 
been  received  until  after  the  estate  had  become  absolute  by 
forfeiture,  then,  although  a  re-conveyance  would  be  neces- 
sary in  point  of  form,  the  jury,  in  my  opinion,  we're  war- 
ranted in  presuming  it,  after  thirteen  years'  possession  by 
the  mortgagor  or  his  assignee,  and  would  have  been  war- 
ranted in  presuming  it  after  a  much  less  lapse  of  time, 
since  it  was  clearly  the  duty  of  Kirgan  to  re-convey  after 
he  had  received  satisfaction — 4  T.  R.  682.  Under  the  cir- 
cumstances of  this  case,  it  is  out  of  the  question  that  a  title 
in  ejectment  can  be  set  up  under  this  satisfied  mortgage  ; 
and  besides,  it  is  clear  that  if  it  were  necessary,  the  court, 
on  a  proper  application,  must  slay  the  proceedings  under 
the  statute  7  Geo.  II. 

Sherwood,  J.,  concurred  with  the  Chief  Justice. 
Macaulay,  J. — The  evidence  does  not  shew  a  sufficient 
subsisting  title  in  Kirgan  to  convey  to  the  lessor  of  the 
plaintiff.  He  claimed  under  a  deed  poll,  unsupported  by- 
proof  of  livery  of  seizin  ;  he  never  was  in  possession  ;  and 
at  the  time  of  the  conveyance  to  plaintiff  the  defendant  was 
and  for  a  series  of  years  had  been  in  possession,  claiming 
under  Cavers  in  fee.  In  addition  to  which,  it  is  to  observed 
that  the  deed  poll  was  a  mortgage  only  ;  that  no  recognition 
of  the  deed  is  shewn  subsequently  to  the  deed  to  defendant, 
which  is  witnessed  by  the  mortgagee,  and  bears  date  in 
March  1822,  before  the  debt  secured  by  such  mortgage  be- 
came due — circumstances,  combined  with  other  facts  in 
evidence,  affording  sufficient  ground  for  the  jury  to  presume 
the  debt  paid,  cancelled  or  forgiven,  at  or  before  the  day, 
thereby  extinguishing  the  security — or  to  presume  a  re- 
conveyance by  reason  of  a  satisfaction  of  the  debt  post 
diem,  if  not  paid  at  the  day.  As  at  present  advised,  I 
think  the  verdict  for  defendant  should  be  sustained.    It  is 
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of  course  open  to  the  lessor  of  plaintiff  to  renew  the  eject- 
ment, if  desirous  of  further  litigating  the  matter. 

Per  Cur. — Rule  discharged. 


Wallen  v.  Mapes. 

In  assumpsit  for  work  and  labour,  when  there  is  a  written  agreement  fixing 
the  price,  such  agreement  must  be  produced  on  the  trial  of  the  cause,  unless 
it  has  been  rescinded. 

Assumpsit.  It  appeared  in  evidence  that  the  plaintiff 
had  cleared  ten  acres  of  land  for  the  defendant,  and  the 
plaintiff's  first  witness  said  he  had  heard  read  a  written 
agreement  on  the  subject,  but  no  such  agreement  was  pro- 
duced. It  was  also  proved  that  the  defendant  had  refused 
to  execute  a  bond  to  plaintiff,  which  the  latter  had  called 
upon  him  to  sign,  as  having  cleared  the  land  ;  the  defendant 
saying  he  had  signed  too  many  papers  already,  and  denying 
that  the  land  had  been  chopped  according  to  agreement,  but 
that  he  would  accept  it — and  that  he  had  since  cultivated 
the  land.  It  appeared  that  the  plaintiff  and  others  under 
him  had  cleared  other  land  besides  the  ten  acres ;  and  it 
was  stated  that  six  acres  of  it  was  so  cleared  by  the  plain- 
tiff on  his  own  account,  and  not  at  defendant's  request,  as 
being  land  that  he  was  to  receive  from  defendant  for  clear- 
ing the  ten  acres  first  mentioned,  but  it  was  proved  that 
defendant  was  in  possession  of  and  enjoying  the  benefit  of 
the  whole.  The  five  acres  were  worth  SI.  per  acre,  and 
two  pieces  of  five  and  six  acres  respectively  worth  1/.  10s. 
per  acre.  The  ten  acres  bring  in  all  221.  10s.,  exclusive  of 
the  six  acres,  91.  A  nonsuit  was  moved  for,  on  the  ground 
thatthere  was  a  written  agreement  not  produced  or  accounted 
for.  Macaulay,  J.,  who  tried  the  cause,  said  he  was  appre- 
hensive the  objection  was  fatal ;  that  he  would  not,  however, 
direct  a  nonsuit,  but  leave  the  defendant  to  apply  to  the 
court  above.  The  case  was  then  left  to  the  jury,  with  in- 
structions to  find  for  plaintiff  the  value  of  such  land  as  he 
cleared  at  the  request  of  defendant — but  not  for  that  which 
he  might  have  done  on  his  own  account,  however  disap- 
pointed and  damaged  by  the  defendant's  breach  of  any 
executory  contract  in  writing  not  produced.  The  jury 
found  for  plaintiff,  312.  10$. 
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In  Michaelmas  term  last  the  Solicitor  General,  for  the 
plaintiff,  obtained  a  rule  nisi  for  a  new  trial,  renewing  the 
exception  taken  at  nisi  prius. 

Draper  shewed  cause. 

Robinson,  C.  J. — We  think  that  the  defendant  is  entitled 
to  a  new  trial,  though  the  nature  of  the  written  agreement  is 
very  indistinctly  brought  out  in  evidence.  It  does  suf- 
ficiently appear  that  the  labour  for  which  the  plaintiff  seeks 
compensation  was  performed  under  a  written  agreement, 
which  provides  specially  for  the  renumeration ;  and  it  is 
not  shewn  that  the  plaintiff  is  entitled  to  consider  the  agree- 
ment as  rescinded  or  executed. 

Per  Curiam. — Rule  absolute  without  costs. 


Potts  v.  Doyle. 

When  a  trial  was  put  off  by  defendant  on  payment  of  costs,  and  such  costs  being 
unpaid  plaintiff  tried  the  cause  and  defendant  obtained  a  verdict  — the  court 
refused  to  set  off  the  costs  of  putting  off  the  trial  against  the  ultimate  costs  of 
the  cause,  there  being  no  affidavit  that  the  defendant  was  insolvent. 

At  a  former  assizes  the  trial  was  put  off  on  application  of 
defendant  and  on  payment  of  costs.  At  the  last  assizes  for 
the  Home  District  the  cause  was  tried,  and  now  a  motion 
was  made  on  behalf  of  the  plaintiff  to  deduct  the  costs  of 
putting  off  the  trial,  which  were  still  unpaid,  from  the  taxed 
costs  on  the  entry  of  defendant's  judgment.  This  was  re- 
sisted on  the  ground  of  the  attorney's  lien. 

Robinson,  C.  J. — The  practice  of  the  Common  Pleas 
seems  always  to  have  been  unfavourable  to  allowing  the 
lien  of  the  attorney  to  obstruct  an  equitable  adjustment 
between  the  parties,  by  setting  off  costs ;  but  in  the  King's 
Bench  the  general  principle  seems  to  have  been  not  to 
allow  the  attorney  in  one  case  to  be  deprived  of  his  lien  by 
admitting  a  set  off  of  costs  accrued  in  other  causes,  but 
they  have  commonly  refused  to  suffer  an  objection,  on  the 
ground  of  the  attorney's  lien,  to  prevent  the  equitable  ar- 
rangement of  all  the  costs  accruing  in  the  same  cause.  In 
Howell  et  ah  v.  Harding,  8  Ea.  362,  the  court  agreed  that  the 
attorney's  lien  only  attaches  upon  the  balance  of  the  costs 
accruing  in  the  same  cause,  which  are  ultimately  to  be  paid 
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over  to  the  one  or  other  party  in  that  cause,  and  that  the 
cause  is  not  to  be  split-so  as  to  give  the  attorney  of  either 
party  a  lien  upon  the  interlocutory  costs.  The  case  of 
Aspinall  v.  Stamp,  3  B.  &  C.  108,  does  not,  I  think,  expressly 
controvert  this  princple,  though  the  decision  was  in  favour 
of  protecting  the  attorney  in  his  lien,  under  the  peculiar  cir- 
cumstances. There  it  was  shewn  that  the  attorney,  if  the 
set  off  were  allowed,  would  lose  his  costs,  as  the  client  was 
insolvent,  and  the  payment  of  costs  by  defendant  to  plaintiff 
had  been  made  a  condition  precedent  to  the  cause  being  tried, 
upon  certain  terms  which  were  favourable  to  defendant. 
By  allowing  the  cause  to  be  tried  while  these  costs  were  still 
unpaid  ;  the  plaintiff  waived  an  advantage  under  which  he 
could  have  enforced  their  prompt  payment ;  but  the  pay- 
ment before  the  trial  was  so  clearly  a  condition  incumbent 
on  defendant,  that  it  was  considered  hard  under  such  cir- 
cumstances that  the  attorney  should  lose  his  costs,  by  their 
being  allowed  to  be  set  off  against  the  ultimate  costs  of 
the  cause  taxed  for  the  defendant,  who  obtained  a  verdict. 
The  defendant,  the  court  said,  must  pay  them. 

In  this  case  the  costs  of  putting  off  a  former  trial  were  de- 
mandable,it  is  true,  when  the  order  was  not  made  for  putting 
off  the  cause,  though  they  remained  unpaid  ;  it  was  natural, 
because  it  was  obviously  his  interest  that  he  should  never- 
theless take  his  cause  to  trial  at  the  following  assizes.  And 
the  defendant  having  got  a  verdict,  I  do  not  see  upon  what 
principle  we  can  deny  the  application  of  the  plaintiff' to  set 
off  the  costs  which  defendant  was  before  ordered  to  pay 
him,  against  the  costs  of  the  cause.  Howell  v.  Harding  is 
in  point.  There  is  no  condition  precedent  in  this  case. 
The  plaintiff  brought  on  his  cause  a  second  time  to  suit  his 
own  convenience,  reserving  his  remedy  for  these  former 
costs,  and  defendant  had  a  right  to  defend  of  course  ;  and 
here  is^io  affidavit  of  the  insolvency  of  the  client.  These 
are  mere  intelocutory  costs. 

Sherwood,  J.  and  Macaulay,  J.,  of  the  same  opinion. 

See  1  Dow.  P.  C,  269,  that  the  lien  of  the  attorney 
will  be  recognised. 

Per  Cur. — Rule  discharged. 
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Holden  v.  McCarthy. 

A  plaintiff  who  fails  on  the  special  counts  of  his  declaration,  will  not  be  allowed 
afterwards  to  resort  to  common  counts. 

Debt  on  bond — penalty  500/.,  being  a  submission  bond, 
with  excuse  for  profert  that  bond  is  in  defendant's  posses- 
sion. Second  count — that  whereas  differences  had  arisen 
between  defendant  and  plaintiff  and  between  defendant, 
plaintiff  and  one  E.  Perry,  respecting  a  bond  signed  by 
plaintiff  and  Perry  to  defendant,  and  that  the  'parties  agreed 
to  refer  the  same  to  the  award  of  Burnham,  Ruttan  and 
such  third  person  as  they  should  choose  ;  and  did  by  these 
several  obligations,  dated  28th  of  June,  1834,  become 
bound  each  to  the  other  in  500/.  with  condition  to  obey  the 
award  of  Burnham  and  Ruttan,  and  of  any  third  person  to 
to  be  chosen  by  them,  to  arbitrate  of  all  matters  in  dispute 
between  the  plaintiff  and  defendant,  as  well  as  all  matters  in 
dispute  between  the  said  parties  and  the  said  Perry,  respec- 
ting the  said  bond,  signed  by  the  said  plaintiff  and  the  said 
Perry,  to  the  said  defendant,  as  by  the  said  arbitrators  or  any 
two  of  them  should  be  awarded,  so  as  said  award  should  be 
made  in  writing  on  or  before  the  15th'  of  August  next 
ensuing;  that  Burnham  and  Ruttan  chose  D.  Brodie,  as 
their  arbitrator :  that  Burnham,  Ruttan  and  Brodie,  having 
heard  the  parties  &c,  Burnham  and  Ruttan,  within  the 
time  (viz.  11th  of  August)  made  and  published  their  award 
in  writing,  subscribed  with  their  hands  and  sealed  with 
their  seals,  bearing  date  the  day  and  year  last  aforesaid, 
and  did  thereby  award  that  the  defendant  should  pay  to 
plaintiff,  on  or  before  the  19th  of  February  then  next, 
25Z.  6s.  6|d^ls  by  the  said  award  will  appear.  Aver- 
ment of  notice  and  non-payment.     Common  counts  also. 

Pleas  : — 1st  count,  1st — non  est  factum.  2nd,  that 
the  bond  was  surrendered  to  be  cancelled.  3rd.  after 
oyer  and  setting  it  out  with  condition  as  in  the  2nd 
count,  no  award.  To  the  2nd  count,  1st — denies  the 
submission  to  the  award  of  Burnham  and  Ruttan,  as 
in  the  2nd  count  mentioned.  2nd  pleads  no  such  award 
as  set  out,  (i.  e.  under  seal),  duly  made  by  Burnham  and 
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Ruttan,  within  the  time  &c.  3rd,  no  such  award  made 
by  Burnham  and  Ruttan.  To  the  common  counts — 
nil  debdt.  Replication — 1st.  That  the  bond  was  not  surren- 
dered to  be  cancelled.  3rd.  That  Burnham  and  Ruttan,  on 
11th  August,  1834,  did  make  their  award  in  writing,  under 
their  hands  and  seals,  and  did  thereby  award  that  defen- 
dant should  pay  to  plaintiff,  &c,  also  that  each  of  the  said 
parties  should  pay  to  George  M.  Boswell,  11  Is.  3d.,  for  draw- 
ing the  said  arbitration  bonds  and  the  award ;  also,  that  each 
of  the  parties  should  pay  to  the  arbitrators  11.  10s.  each,  for 
their  attendance ;  and  alleges  non-payment  of  the  money. 
To  the  5th  plea,  that  Burnham  and  Ruttan,  did  in  due 
manner  and  within  the  time — viz.  11th  of  August — duly 
make  and  publish  their  award  in  writing,  subscribed  with 
their  hands  and  sealed  with  their  seals.  To  6th  plea,  that 
Burnham  and  Ruttan  did,  before  the  15th  August,  make 
such  award  as  in  the  2nd  count  is  mentioned. 

The  following  facts  appeared  at  the  trial,  at  the  last  assizes 
for  the  District  of  Newcastle.  The  plaintiff  opened  his  case 
on  an  award  under  seal,  which  was  produced  under  the  hands 
and  seals  of  Burnham  and  Ruttan,  reciting  the  bond  of  sub- 
mission :  it  is  as  if  by  all  these  arbitrators,  but  executed  only 
by  two.  It  directs  that  defendant  should  pay  to  plaintiff 
251.  6s.  6|cZ.,  on  or  before  the  19th  of  February  then  next, 
&c,  as  in  the  replication  to  the  3rd  plea,  and  was  dated  the 
11th  of  August,  1834.  It  further  appeared  On  the  defence 
that  on  the  4th  of  August,  1834,  Burnham,  Ruttan  and 
Brodie,  signed  the  following  paper  :  "We,  the  undersigned, 
arbitrators  between  John  McCarthy  and  Rufus  Holden, 
have  decided  that  McCarthy  pay  to  Holden^5Z.  6s.  6\d.  on 
or  before  the  19th  of  February  next,  and  th^each  pay  his 
own  costs,  and  also  that  each  pay  to  the  arbitrators  17.  10s. 
August  4th,  1834."  This  paper  was  first  delivered  by  the 
arbitrators,  and  afterwards  the  award  under  seal  was  exe- 
cuted. The  bond  of  submission  did  not  require  the  award  to 
be  under  seal.  The  question  was,  whether,  under  the  cir- 
cumstances, the  plaintiff  could  *  recover  under  any,  and 
if  so  under  what  count  of  his  declaration. 

The  court  were  of  opinion  that  the  plaintiff  could  not 
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recover  on  either  of  the  special  counts,  as  neither  of  them 
set  out  the  real  award  truly ;  that  the  paper  first  delivered 
was  the  true  award ;  and  that  the  plaintiff'  could  not  re- 
cover on  the  award  brought  forward  by  the  defendant  after  * 
the  plaintiff's  case  was  closed,  particularly  as  it  varied 
substantially  from  that  which  was  declared  upon  and 
opened  to  the  jury  ;  and  that  the  authorites  shewed  he 
could  not  in  this  case  resort  to  the  common  counts. — 6  Ea. 
309  ;  SEa.  54 ;  1  Esp.  194,  377  ;  Peake,  N.  P.  C.  228-;  4 
B.  &  C.  968 ;  1  N.  R.  104 ;  1  B.  &  B.  363 ;  Cro.  El.  600 ; 
Lit.  Rep.  312;  1  Saund.  26,  a.;  2  Saund.  62 ;  8  T.  R. 
571 ;  1  C.  &  P.  651  ;  3  Moore,  687. 


Leith  v.  Willis. 

A  shop-keeper  may  recover  lor  spirfituous  liquors  sold  in  less  quantities  than  to 
the  value  of  twenty  shillings  sterling  at  a  time. 

Assumpsit  on  common  counts.  At  the  trial,  the  plaintiff 
proved  an  account  for  goods  sold  and  delivered ;  which 
account  embraced  several  small  charges  for  spirituous 
liquors,  sold  by  retail,  of  less  value  (at  a  time)  than  twenty 
shillings  sterling.  The  plaintiff  sold  the  liquors  as  a  shop- 
keeper, in  the  ordinary  manner,  not  as  an  innkeeper.  The 
defendant  objects  that  the  British  statute  24  Geo.  II.  ch. 
40,  is  in  force  in  this  province,  and  bars  the  plaintiff  from 
recovery  on  such  cause  of  action.  And  this  was  the 
question  for  the  opinion  of  the  court. 

Robinson,  C.  J. — The  statute  referred  to  is  entitled  "  An 
Act  for  granting  to  his  Majesty  an  additional  duty  on 
spirituous  liquors  and  upon  licenses  for  retailing  the  same, 
and  repealing  the  act  of  the  20th  year  of  his  present 
Majesty's  reign,  entitled  An  Act  for  granting  a  duty  to  his 
Majesty,  to  be  paid  by  distillers  upon  licenses  to  be  taken 
out  by  them  for  retailing  spirituous  liquors  and  for  the  more 
effectually  restraining  the  retailing  of  distilled  spirituous 
liquor S)  and  for  allowing  a  drawback  upon  the  exportation 
of  British  made  spirits  ;  and  that  the  parish  of  St.  Mary 
la  bow  in  the  County  of  Middlesex,  shall  be  under  the  in- 
spection of  the  head  officer  of  excise."  The  preamble 
recites  that  the  immoderate  drinking  of  distilled  spirituous 
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liquors  by  persons  of  the  meanest  and  lowest  sort,  had  of 
late  years  increased,  to  the  great  detriment  of  the  health 
and  morals  of  the  common  people.  It  then  makes  various 
provisions  respecting  the  licensing  of  public  houses,  and  the 
management  and  appropriation  of  the  duties  laid  on  such 
houses.  The  statute  has  82  clauses,  of  which  not  one  with 
any  reason  can  be  considered  as  applicable  to  this  province, 
or  in  force  here  under  the  introduction  of  the  u  law  of  Eng- 
land, as  the  rule  of  decision  in  all  controversies  relating  to 
property  and  court  rights,"  &c,  unless  it  be  the  12th  section, 
on  which  the  defendant  relies.  That  section  runs  thus  : 
"  And  be  it  further  enacted,  &c.  that  from  and  after  the  1st 
July,  1751,  no  person  or  persons  whatsoever  shall  be 
entitled  unto  or  maintain  any  cause,  action  or  suit  for,  or 
recover  either  in  law  or  equity  any  sum  or  sums  of  money, 
debt  or  demands  whatsoever,  for  or  on  account  of  any 
spirituous  liquors,  unless  such  debt  shall  have  really  been 
and  bona  fide  contracted  at  one  time  to  the  amount  of  20s. 
•and  upwards,  nor  shall  any  particular  article  or  item,  in  any 
account  or  demand  for  distilled  spirituous  liquors,  be  al- 
lowed or  maintained  where  the  liquors  delivered  at  one 
time  and  mentioned  in  such  article  or  item,  shall  not 
amount  to  the  full  value  of  205.  at  the  least,  and  that  with- 
out fraud  or  covin,"  &c. 

Our  own  statutes  containing  no  provisions  that  affect  this 
question  further  than  that  they  prohibit,  any  persons  except 
innkeepers  from  selling  spirituous  liquors  by  a  less  quantiy 
than  three  gallons,  unless  they  take  out  a  license  to  retail  it, 
&c,  and  no  other  than  an  innkeeper  can  sell  a  less 
quantity  than  a  quart.  By  our  statute  3  Wm.  IV.  ch.  1,  sec. 
7,  it  is  enacted  "  that  nothing  in  that  act  contained  shall  ex- 
tend or  be  considered  to  extend  to  authorise  the  holding  plea 
in  the  court  of  requests  for  any  spirituous  liquors  drank 
at  a  tavern."  Upon  a  view  of  the  whole  case,  though 
I  feel  it  difficult  to  rest  the  decision  upon  a  perfectly  clear 
ground,  I  am  of  opinion  that  the  British  act  does  not  pre- 
vent the  plaintiff  recovering.  It  was  passed  in  England 
to  meet  a  particular  evil,  wThich  was  stated  to  be  increased 
there  of  late,  among  a  particular  class  of  the  inhbitants. 
We  cannot  say  judicially  that  the  circumstances  so  far  corres- 
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pond  in  this  province  as  to  make  it  a  reasonable  intendment 
that  a  statute  passed  to  meet  such  exigency  in  England  is  to 
be  treated  as  a  part  of  the  general  statute  law  of  England,  in- 
tepded  to  be  introduced  into  this  province.  The  main 
scope  of  the  statute  is  for  purposes  wholly  foreign  to  us ; 
not  one  other  clause,  I  think,  can  be  considered  in  force 
here.  It  is  derogatory  to  the  principles  of  the  common  law, 
for  it  restrains  a  man  from  recovering  a  debt  which  may  be 
lawfully  contracted  ;  he  is  not  prohibited  to  sell  liquors  to  a 
less  amount  than  20s.  at  a  time.  If  he  may  sell  he  has  a 
right  to  sue  for  the  price,  and  a  law  that  would  restrain 
him  is  penal  in  its  nature,  and  we  must  see  its  application 
clearly  before  we  apply  it.  As  against  shopkeepers,  it  has 
never  been  thought,  as  I  conceive,  to  be  in  force  here.  I 
have  seen  almost  at  every  court  actions  constantly  sustain- 
ed upon  merchant's  accounts  which  contained  such  items, 
and  this  constant  allowance  of  such  charges  should  have 
great  weight  with  the  court,  if  the  question  be  not  clear 
against  the  plaintiff.  Shopkeepers  pay  a  duty  for  their 
licenses,  which  allow  them  to  sell  in  quantities  as  small  as 
a  quart ;  and  the  act  which  imposes  a  duty  on  their  licenses 
contains  no  prohibition  against  their  recovering  the  price  of 
whatever  liquor  they  may  sell.  The  British  statute  relied 
upon,  on  the  contrary,  puts  the  retailers  fairly  on  their  guard, 
for  in  the  same  act  which  regulates  their  licenses,  they  are 
expressly  warned  that  they  must  not  sell  in  small  quantities 
on  credit.  If  our  parliament  when  they  legislated  on  the 
subject,  meant  that  the  licenses  to  be  taken  out  under  their 
act  should  be  attended  with  similar  restrictions,  they 
should  have  said  so.  They  have  been  silent  as  to  all  retailers 
except,  innkeepers,  who  moreover  are  only  disabled  from 
recovering  for  spirituous  liquors  drank  at  their  taverns* 
I  think  the  legislature  have  manifested  by  this  provision 
their  impression  that  there  was  no  such  restriction  in  force 
here  as  in  England,  and  they  so  far  confirm  the  view  I  have 
taken  of  the  question.  Then  they  make  a  certain  provision 
upon  the  point,  but  they  extend  it  only  to  innkeepers  selling 
liquors  to  be  drank  in  their  houses.  Upon  the  principle 
that  expressio  unius  exclusio  est  alterius,  it  follows  that 
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innkeepers  (and  if  innkeepers  then  of  course  all  other 
persons)  may  recover  in  the  Court  of  Requests  for  liquors 
legally  sold  to  be  consumed  out  of  their  houses.  Where- 
upon the  plaintiff,  I  think,  is  entitled  in  this  case  to  his 
verdict  without  deduction  for  these  items  excepted  to. 
Sherwood,  J.  and  Macaulay,  J,,  of  the  same  opinion. 

Per  Curiam. — Postea  to  the  plaintiff. 


Helliwell  v.  Eastwood  et  al. 

Where  plaintiff  had  a  verdict  to  which  on  the  merits  as  proved  he  was  clearly 
entitled,  and  general  damages  were  given;  the  court  will  not  grant  a  new 
trial  because  the  defendant  merely  has  been  entitled  on  technical  grounds  on 
some  issues  not  involving  the  whole  cause  of  action,  which  if  a  new  trial  was 
granted  a  repleader  would  also  be  awarded,  in  which  case  the  plaintiff  would 
have  a  right  to  a  similar  verdict  with  that  given. 

In  trespass  quare  clausum  fregit,  to  a  plea  of  soil  and  freehold  in  the  King,  over 
which  was  a  public  allowance  for  road  or  highway,  plaintiff  replied  that  the 
soil  and  freehold  was  his  and  not  that  of  the  King,  modo  et  forma.  Held,  that 
this  replication  put  in  issue  the  existence  of  such  a  public  allowance  for  road, 
— i.  e.  a  public  allowance  of  which  the  soil  and  freehold  was  in  the  King. 

Trespass. — The  declaration  contained  four  counts:  1st. 
That  the  defendant  on  the  1st  September,  1832,  and  on 
divers  other  days,  &c,  broke  and  entered  a  certain  close 
of  plaintiff's,  situate  in  the  second  concession  of  the  Town- 
ship of  York,  abutted  and  bounded  to  the  northward  and 
eastward  by  the  high  bank  of  the  deep  ravine  and  a  small 
creek  running  into  the  River  Don ;  to  the  southward  and 
eastward,  by  meadow  lands,  in  the  occupation  of  Thomas 
Smith;  to  the  northward  and  westward,  by  the  high  banks 
of  the  River  Don,  and  certain  lands  in  the  possession  of 
Francis  M.  Cayley ;  and  broke  open  gates,  &c,  trampled 
down  and  consumed  grass  and  corn  with  horses,  &c,  and 
subverted  the  soil,  &c,  and  took  down  and  destroyed  fences, 
&c,  belonging  to  the  said  close,  and  cut  and  threw  down 
large  quantities  of  earth  and  stones,  wood  and  rubbish 
upon  the  said  close,  and  hindered  the  enjoyment  thereof. 
2nd.  For  that  defendants  on  the  1st  December,  in  the  year 
aforesaid,  broke  and  entered  a  certain  other  close  of  plain- 
tiff's, situate  in  the  second  concession  of  the  Township  of 
York,  bounded  to  the  north  and  east  by  lands  in  the  occu- 
pation of  one  Thomas  Smith ;  to  the  south-east,  by  the 
River  Don;  to  the  south-west  by  the  River  Don;  and 
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broke  open  and  spoiled  other  two  gates,  trod  down  and 
consumed  the  grass,  and  with  horses,  carts,  &c,  tore  up 
and  subverted  the  soil,  and  broke  down  and  destroyed  the 
fences  of  plaintiff — threw  earth  and  stones  upon  the 
close,  and  hindered  the  enjoyment  thereof.  3rd  count. 
That  defendant  on  the  1st  of  September  in  the  year  afore- 
said, and  on  divers  other  days,  &c,  broke  and  entered  divers, 
to  wit,  ten  closes  of  plaintiff,  situate  in  the  second  conces- 
sion of  the  township  of  York,  and  broke,  &c,  as  in  the 
first  two  counts.  4th.  That  defendant  on  the  1st  September 
aforesaid  seized,  took  and  carried  away  certain  goods 
and  chattels — to  wit,  fences,  &c — on  the  said  close,  &c. 
and  other  wrongs,  &c. 

Pleas: — 1st.  General  issue  to  the  whole  declaration. 
2nd.  As  to  the  trespass  in  the  first  count  mentioned,  in 
which,  &c,  and  at  the  said  several  times  when,  &c,  was 
the  close,  soil  and  freeehold  of  our  Lord  the  King,  and 
then  formed  and  still  forms  part  of  a  public  highway  and 
allowance  for  road  for  all  the  liege  subjects  of  onr  Lord  the 
King,  to  go,  pass  and  repass  on  foot,  &c. — with  cattle,  &c. 
Wherefore  defendants,  having  occasion  to  use,  &c.  the  said 
way,  went,  passed,  &c.  into,  through,  and  along  the  said 
highway,  using  the  same  as  they  lawfully  might,  for  the 
cause  aforesaid  ;  and  because  the  fence  had  been  wrongfully 
erected  across  the  said  highway  and  allowance  for  road, 
and  obstructed  the  same,  &c,  defendants,  in  order  to  re- 
move the  obstacle,  did  a  little  break  down  and  destroy  the 
fences  and  remove  the  same  to  a  convenient  distance, 
which  are  the  trespasses,  &c.  3rd  plea.  As  to  the  tres- 
passes in  the  last  count,  defendants  say  that  the  fences  in  that 
count  mentioned  had  been  wrongfully  erected,  and  were 
then  standing  in  and  across  a  certain  close  of  our  Lord  the 
King,  the  same  being  the  said  public  highway  and  allow- 
ance for  road  in  their  plea  to  the  first  count  of  the  said 
declaration  mentioned,  obstructing  the  same,  so  that  without 
removing  them  defendants  could  not  pass,  &c,  wherefore 
they  removed  them,  as  they  lawfully  might,  &c. 

Replication  to  the  second  plea. — That  the  said  close  in 
the  first  count  mentioned  now  is  and  at  the  several  times, 
p  vol.  v. 
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&c. ,  was  the  close,  soil  and  freehold  of  the  said  plaintiff,  and 
not  the  close,  soil  and  freehold  of  our  Lord  the  King,  in 
manner  and  form  as  defendants  have  in  their  second  plea 
alleged ;  conclusion  to  the  country.  To  the  last  plea — That 
the  close  in  the  last  count  mentioned  is  and  was  the  close 
of  the  plaintiff,  and  not  the  close  of  our  Lord  the  King,  in 
manner  and  form  as  the  defendants  have  in  their  plea 
alleged  ;  conclusion  to  the  country. 

At  the  trial  at  the  last  fall  assizes  in  the  Home  District, 
the  plaintiff  proved  his  title,  deriving  it  from  the  original 
patent  from  the  crown.  There  was  evidence  from  which 
an  inference  arose  that  a  reservation  for  highway  had 
been  originally  intended  to  be  made  at  or  near  the 
locus  in  quo,  but  the  grant  from  the  crown,  when  compared 
with  the  original  plans  of  survey,  clearly  shewed  that  the 
locus  in  quo  was  covered  by  the  patent,  and  unless  restricted 
by  the  operations  of  the  statute  1810,  passed  to  the  patentee. 
The  plaintiff  called  witnesses  to  prove  that,  even  admitting 
there  was  such  an  existing  allowance  for  road,  the.  trespass 
was  committed  on  a  part  of  his  close  not  within  the  limits 
of  the  highway ;  and  contended  that,  as  the  trespass  and 
destruction  of  his  fence  exposed  his  fields  and  caused  this 
injury  he  complained  of,  he  was  entitled  to  recover.  The 
defendants  contended  that,  as  the  plaintiff  had  not  new 
assigned  or  replied  extra  viam,  the  second  plea  might  be 
applied  as  a  justification  to  whatever  number  of  trespasses 
the  plaintiff  might  prove  within  the  boundaries  of  the  close 
in  the  first  count  mentioned,  and  that  he  could  not  resort  to 
the  second  count  without  proving  a  trespass  in  some  other 
close  beyond  those  bounds.  To  which  the  plaintiff  an- 
swered that  the  close  in  the  first  count  was  assumed  by  the 
plea  to  be  the  alleged  highway,  and  that,  although  under 
the  first  count  the  plaintiff,  having  conceded  that,  was  re- 
stricted to  trespasses  committed  upon  the  allowance  for  road 
in  question,  yet  that  the  second  count  prevented  the  neces- 
sity of  a  replication  extra  viam9  and  entitled  him  to  shew 
other  trespasses  in  any  other  part  of  the  second  concession 
of  the  township  of  York  except  the  allowance  for  road ; 
and  that  under  the  third  count  he  might  shew  any  number  of 
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trespasses  on  other  closes  in  the  township  of  York,  whether 
in  the  second  concession  or  elsewhere.  Thn  plaintiff  had 
a  verdict;  and  in  Michaelmas  term  last  Sullivan  renewed 
the  objection  made  at  the  trial  and  insisted  that  as  the 
damages  were  given  generally,  that  they  were  excessive,  be- 
cause partly  given  for  an  injury  which  ought  not  to  have 
been  considered  by  the  jury  as  being  on  a  plan  admitted 
by  the  pleadings  on  the  first  count  to  have  been  an  allow- 
ance for  a  road.  The  Solicitor  General  and  Draper, 
shewed  cause. 

The  cause  stood  over  for  judgment,  which  was  this  day 
given. 

Robinson,  C.  J. — We  are  all  of  opinion  that  the  evidence 
did  not  establish  a  public  highway  on  any  part  of  the 
ground  where  the  trespass  was  shewn  to  have  been  commit- 
ted ;  but  we  are  called  upon  to  consider  the  plaintiff's  right  to 
recover  on  these  pleadings.  In  regard  to  the  objections 
which  have  been  raised  on  this  ground,  I  think — 1st.  That 
upon  the  issue  on  the  first  count  all  trespasses  proved  to  be 
on  a  public  highway  are  justified.  2nd.  That  any  trespass 
committed  on  plaintiff's  lands,  not  a  highway  or  freehold  of 
the  King,  are  clearly  provable  on  the  second  count,  and 
are  not  justified.  3rd.  That  on  the  issue  on  the  second 
plea  it  is  necessary  for  defendants  to  prove  the  locus  in  quo 
to  be  a  highway.  Their  plea  is  descriptive  of  the  kind  of 
highway,  and  they  are  bound  to  prove  it  a  highway  of  that 
class — namely  "  a  public  highway  and  allowance  for  road, 
of  which  the  soil  and  freehold  is  in  the  King."  The  plain- 
tiff''s  replication  that  it  is  his  own  land  negatives  that  jus- 
tification, in  my  opinion  ;  he  affirms  that  the  locus  in  quo  is 
not  the  freehold  of  the  King,  and  so  not  a  highway  of  that 
description  ;  but  that  it  is  his  own  private  property,  and  can- 
not therefore  be  such  a  public  allowance  for  road  as  the 
defendants  allege.  4th.  That  if  the  proving  merely  that 
the  locus  in  quo  is  the  soil  and  freehold  of  the  King 
would  justify  any  trespass  in  the  first  count  by  reason  of 
the  form  of  the  issue,  still  the  defendant  has  not  given  such 
proof.  5th.  That  it  is  clear  on  the  evidence  some  trespass 
was  committed  on  land  of  the  plaintiff's,  which  the  alleged 
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highway  would  not  cover,  and  for  this  the  plaintiff  is  enti- 
tled to  recover ;  and  that  being  so,  we  are  to  see  and  judge 
on  the  evidence  what  the  merits  are,  and  not  to  grant  a  new 
trial  because  the  jury  have  given  damages  which  on  the 
whole  we  may  not  think  excessive  in  part  for  a  trespass 
which  from  plaintiff's  bad  pleading  is  repelled  in  form, 
though  we  see  that  in  fact  it  was  a  trespass.  If  a  new  trial 
were  awarded  we  should  grant  a  repleader,  and  then  we 
see  that  the  trespass  could  not  be  covered  by  the  justifica- 
tion alleged — so  that  the  plaintiff  must  ultimately  recover 
whatever  damages  he  has  sustained ;  and  as  he  may  legally 
sustain  the  verdict  on  these  pleadings,  and  there  is  no  repug- 
nance on  the  record,  I  think  it  would  be  protracting  liti- 
gation to  no  good  end  to  interpose  on  the  ground  of  the 
damages  being  excessive,  as  applied  to  that  part  of  the  en- 
quiry alone  which  may  have  arisen  from  a  trespass  in 
pulling  down  the  fence  out  of  the  limits  of  the  highway. 
The  facts  warrant  a  recovery  for  the  whole,  for  there  was 
in  truth,  as  we  are  all  satisfied,  no  highway  on  any  part  of 
it ;  and  if  we  disturb  this  verdict,  it  would  be  merely  in  order 
to  allow  the  record  to  warrant  the  verdict  more  fully  at  all 
points,  an  advantage  of  no  importance,  that  I  can  see,  to 
either  party,  while  the  continuance  of  the  suit  would  entail 
an  expense  on  both  sides.  If  the  damages  were  in  fact  ex- 
cessive in  proportion  to  the  injury,  the  case  would  be 
different,  but  that  has  not  been  contended. 

Sherwood,  J.  concurred  with  the  Chief  Justice. 

Macaulay,  J. — It  is  my  opinion,  upon  the  whole — 1st. 
That  all  the  issues  are  established  in  favor  of  the  plaintiff. 
2nd.  That  mtder  the  second  and  third  pleas  the  only  issues 
are,  whether  the  locus  in  quo  was  or  was  not  the  soil  and 
freehold  of  the  King,  which  is  an  immaterial  issue,  and  in- 
volves the  admission,  or  at  least  does  not,  deny  that  it  was 
a  highway,  as  alleged  by  the  defendant,  which  is  the  gist 
and  substance  of  the  defence  under  these  pleas.  Conse- 
quently,ithat  the  plaintiff  cannot  have  judgment  thereon,  but 
that  judgment  must  be  for  the  defendants  o$be  arrested,  un- 
less a|repleader  can  be  granted.  3rd.  That  the  pleadings 
under  the  first  count  confine  the  plaintiff  to  trespasses  on 
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that  close,  or  that  part  of  the  close  in  which  &c.,  called  the 
allowance  for  road.  But  4th.  That  under  the  second  count 
(which  alleges  a  single  trespass  only  on  a  single  day)  the 
plaintiff  may  prove  another  trespass  extra  viam,  though 
committed  upon  a  place  contiguous  to,  or  within  the  same 
enclosure  or  close  through  or  over  which  the  alleged  road 
passes,  and  this  although  to  the  second  plea  the  plaintiff 
has  not  replied  extra  viam.  5th.  Also,  that  under  the  third 
count,  the  door  is  open  to  proof  of  any  number  of  trespasses, 
in  any  number  of  closes  not  exceeding  ten,  in  the  township 
of  York,  to  which  the  pleadings  under  the  other  counts  do 
not  relate  and  restrict  the  plaintiff.  Under  the  first  count 
the  plaintiff  is  tied  down  to  a  close,  designated  an  al- 
lowance for  road,  being  within  the  boundaries  therein  as- 
signed— beyond  such  an  allowance  all  other  trespasses 
would  seem  open  to  him,  to  be  proved,  subject  to  be  de- 
fended only  under  the  general  issue.  6th.  That  as  the 
damages  are  general,  including  those  assessed  for  tres- 
passes in  the  locus  in  quo  in  the  first  count  and  in  the 
second  and  third  pleas  mentioned,  and  in  the  latter  alleged 
to  be  a  highway,  which  is  not  denied,  the  plaintiff  cannot 
have  judgment  for  the  same.  It  is  not  very  clear  upon  the 
evidence,  what  (if  any)  trespass  was  committed  extra  viam. 
Of  these  three  acts  of  trespass  proved  two  at  least  would  seem 
confined  to  the  allowance  for  road ;  the  third  may  have 
been  beyond  it,  but  that  cannot  entitle  the  plaintiff  to  full 
damages  as  for  all  of  them.  The  verdict  should  be  set 
aside  and  the  pleadings  amended,  or  else  the  judgment 
stand  arrested. 
Per  Cur.  (Macaulay,  J.,  dissentiente). — Rule  discharged 


Lamb  v.  Mulholland  et  al. 

The  statute  of  4  Wm.  IV.  ch.  12.  for  regulating  line  fences,  does  not  operate  to 
overrule  or  disturb  any  agreement  made  between  parties  respecting  division 
fences  between  them.  It  comes  into  effect  in  the  absence  of  any  such  agree- 
ment and  where  the  parties  dispute  on  which  of  them  the  obligation  to  make 
or  repair  such  division  fence  lies. 

Trespass,  quare  clausum  f regit,  and  for  taking  plaintiff's 
horses,  &c.  On  the  trial,  at  the  last  assizes  for  the  District 
of  Gore,  it  appeared  that  Lamb  and  Mulholland  possessed 
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adjoining  farms,  and  that  two  of  the  defendants  distrained 
several  horses  of  the  plaintiff's  for  trespassing  in  the  close 
of  Mullholand,  and  impounded  them  with  the  third  defen- 
dant, who  not  having  interfered  otherwise  than  as  a  pound- 
keeker,  was  acquitted.     It  was  alleged  that  the  horses 
escaped  from  a  close  of  the  plaintiff's  into  a  close  of 
Mulholland's,  through  defect  of  fences  which  the  plaintiff 
ought  to  have  repaired,  as  to  which  it  was  in  evidence 
that  there  had  long  been  a  division  fence  kept  up  by  the 
respective  occupiers  of  the  several  premises,  and  the  con- 
troversy turned  upon  which  portion  the  one  or  the  other 
was  bound  to  maintain.    It  was  said  the  horses  escaped 
over  the  north  part  of  the  fence,  which  was  clearly  insuf- 
ficient; but  the  defendant  contended  that  it  belonged  to 
the  plaintiff  to  sustain  that  part,  wherefore  it  was  through 
his  own  default  that  the  trespass  was  committed  on  the 
defendant,  while  the  plaintiff  asserted  that  it  belonged  to  the 
defendant  to  keep  the  north  part  and  to  the  plaintiff  to 
preserve  the  south  part  of  the  fence  in  question.  The 
liability  of  each,  respectively,  was  deduced  from  the  mutual 
understanding  that  had  prevailed  and  been  acted  upon  by 
former  occupants  for  a  series  of  years ;  but  there  was  con- 
flicting evidence  as  to  whom  it  appertained  to  uphold  the 
north-half  of  the  line  ;  and  the  jury  was  of  opinion  that  it 
was  the  duty  of  the  defendant  Mulholland,  wherefore  they 
found  a  verdict  against  the  two  defendants  who  seized 
the  horses,  with  21.  5s.  damages,  the  amount  paid  to  redeem 
them.     Damages  were  not  enhanced,  because  the  defen- 
dant seemed  to  have  acted  sincerely,  under  the  impression 
that  the  plaintiff  was  in  default,  which  the  evidence  shewed 
he  had  good  reason  for  entertaining.    Reference  was  had 
to  the  provincial  act  of  1834  respecting  fences,  which  re- 
quires each  party  to  keep  up  and  repair  a  fair  and  just  pro- 
.  portion  of  the  line  fences  ;  and  provides  that  -in  cases  of 
dispute  the  same  should  be  referred  to  fence  viewers  for 
decision,  and  it  was  contended  that  fence  viewers  alone 
could  decide  the  present  controversy,  and  that  courts  of  law 
could  not  hold  jurisdiction  over  the  matter. 

Macaulay,  J.,  who  tried  the  cause,  did  not  think  the 
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parties  precluded  from  bringing  the  subject  before  the  court, 
in  which  event  the  jury  was  substituted  for  the  fence  view- 
ers ;  wherefore  he  referred  to  the  jury  to  declare,  as  if  they 
were  fence  viewers,  who  was  bound  to  iepair  that  part  of  the 
fence  over  which  the  horses  escaped,  and  whether  it  was 
or  was  not  a  lawful  fence  at  the  time  :  they  pronounced  the 
liability  to  rest  on  the  defendant,  and  that  the  fence  was 
insufficient. 

In  Michaelmas  term  last  CReilly  obtained  a  rule  nisi 
for  a  new  trial,  renewing  the  objection  urged  on  the  defence. 
•    McNab  shewed  cause. 

Robinson,  C.  J. — I  think  the  verdict  for  the  plaintiff  was 
proper.  It  was  not  intended,  as  I  conceive,  by  the  legislature 
to  overrule  or  disturb  any  existing  agreement  between 
proprietors  of  adjoining  lots,  but  rather  to  afford  convenient 
and  summary  means  of  compelling  each  to  act  equitably, 
where  they  would  come  to  no  express  understanding. 
The  second  clause  of  the  act  says,  that  when  there  shall  be 
a  dispute  between  the  parties  as  to  the  commencement  or 
extent  of  the  part  of  the  fence  which  either  party  may 
claim  or  refuse  to  make  or  repair,  it  shall  be  lawful  for 
either  party  to  submit  the  dispute  to  three  fence  viewers. 
&c.  Now  it  was  not  shewn  that  there  was  any  dispute 
here,  but  simply  that  an  agreement  had  subsisted  which 
was  not  observed ;  ajid  I  see  nothing  to  disable  the  court 
and  jury  from  determining  upon  whom  the  obligation  to 
repair  lay,  under  the  facts  proved  to  them. 

Sherwood,  J.  and  Macaulay,  J.,  of  the  same  opinion. 

Per  Cur. — Rule  discharged. 


Thomson  v.  Hamilton,  Esq.,  Sheriff. 

A  sheriff  sent  his  clerk  to  plaintiff's  attorney  hefore  action  brought,  saying  that 
certain  monies  collected  on  an  execution  in  favor  of  plaintiff  were  ready  to  be 
paid :  the  clerk  had  not  the  money  with  him,  nor  did  he  offer  to  go  for  it ;  but 
the  attorney  said  he  would  not  receive  it  without  the  costs  of  a  rule  on  the 
sheriff  to  return  the  writ  were  also  paid.  Held  that  these  facts  would  not 
sustain  a  plea  of  tender. 

This  action  was  brought  to  recover  a  sum  of  money 
levied  by  the  defendant  on  a  ji.  fa.  in  favor  of  plaintiff. 
The  defendant  pleaded  a  tender,  on  which  issue  was  joined. 
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At  the  trial  it  was  proved  that  after  the  money  was  made 
on  the  ji,  fa.,  the  deputy  sheriff,  living  in  Niagara,  sent  his 
clerk  to  the  office  of  the  plaintiff's  attorney,  which  is  in 
the  same  street  with  the  sheriff's  office,  two  or  three  hundred 
yards  distant,  to  tell  the  attorney  that  the  money  was  collect- 
ed and  was  ready  to  be  paid  to  him.  The  clerk  had  not  the 
money  with  him,  and  it  was  not  proved  that  he  made  any 
offer  to  go  for  it.  The  attorney  said  he  must  have  the  costs  of 
a  rule  which  had  been  Ordered  on  the  sheriff  to  return  the  Ji. 
fa.,  and  that  he  would  not  take  the  money  without  these 
costs.  The  clerk,  hearing  this,  returned  home.  This  was  on 
2nd  February,  1S35.  On  the  11th  February  this  suit  was 
commenced,  nothing  having  passed  in  the  mean  time.  On 
the  12th  the  deputy  tendered  the  money  in  his  office,  too 
late  bar  to  this  action.    The  jury  found  for  the  defendant. 

In  Michaelmas  term  last  Campbell,  E.  C,  obtained  a 
rule  nisi  to  set  aside  the  verdict.  Boulton  James  shewed 
cause. 

Robinson,  C.  J. — I  hoped  to  find  (looking  upon  this  pro- 
ceeding as  harsh  against  the  sheriff,)  that  the  plea  of  tender 
might  be  maintained,  but  upon  a  careful  review  of  the 
cases,  I  am  satisfied  that  it  cannot.  There  was  no  evidence 
that  the  sheriff 's  clerk  had  the  money  with  him,  nor  that  he 
made  any  offer  to  go  for  it.  If  this  would  support  a  plea  of 
tender,  then  it  would  amount  to  this  that  paratus  solvere 
with  notice  of  the  readiness,  would  be  a  good  defence  ;  but 
nothing  is  clearer  than  that  a  plea,  without  the  express  aver- 
ment that  defendant  obtulit  solvere,  would  not  be  sufficient. 
There  is  in  reality  no  hardship  in  this  case,  except  what 
may  arise  from  a  want  of  vigilance  or  a  misapprehension 
in  the  sheriff  himself  or  his  attorney.  The  court  would 
have  interposed  promptly  for  his  relief  on  application  to  stay 
the  action.  There  would  be  no  object  in  staying  it  at  this 
late  stage,  unless  it  could  be  done  without  paying  costs,  but 
no  application  for  this  purpose  is  before  us — 3  T.  R.  684 ; 
10  Ea.  101  ;  4  Esp.  68 ;  Peake,  N.  P.  C.  88  ;  5  Esp.  48  ; 
3  Camp.  347  ;  3  B.  &  A.  696  ;  7  D.  &  R.  119  ;  3  C.  &  P. 
342  ;  2  C.  &  P.  77  ;  5  D.&  R.  28.  See  Bing's  New  Cases, 
253,  Finch  v.  Brook. 
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There  must,  in  my  opinion,  be  a  new  trial  without  costs. 
Sherwood,  J.,  and  Macaulay,  J.,  of  the  same  opinion. 

Per  Cur. — Rule  absolute. 


Wragg  v.  Jarvis  Esq.,  Sheriff. 

In  a  declaration  for  an  escape  on  a  writ  issued  from  a  District  Court  the  making 
and  filing  of  an  affidavit  of  debt  must  be  alleged. 

Debt  against  the  sheriff  of  the  Home  District  for  an 
escape  of  a  prisoner  in  execution.  The  declaration  set  out 
a  judgment  obtained  in  the  District  Court  in  favor  of  the 
plaintiff,  against  one  Ann  Devlin,  executrix,  &c. ;  the  issue 
ing  of  a  ca.  sa.  on  that  judgment ;  the  deli  very  of  the  writ 
to  the  defendant  and  the  arrest  of  Ann  Devlin  by  him  on 
that  writ,  and  the  escape  of  the  prisoner  from  defendant's 
custody ;  but  there  was  no  account  of  the  making  and 
filing  an  affidavit  in  the  District  Court  to  warrant  the  issuing 
of  the  ca.  sa.,  and  it  was  admitted  that  no  affidavit  was 
ever  made,  but  if  one  had  been  made  the  proof  of  it  at  the 
trial  would  have  availed  the  plaintiff  nothing,  because  it 
was  not  alleged  in  the  declaration.  There  had  been  a 
demurrer  in  this  case  to  the  replication  to  the  e econd  plea, 
on  which  the  plaintiff  had  judgment.  A  trial  also  had 
taken  place.  And  after  judgment  on  the  demurrer,  and  after 
the  time  for  moving  for  a  new  trial  had  expired,  Sullivan 
obtained  a  rule  nisi  to  stay  further  proceedings,  on  the 
ground  that  no  affidavit  was  in  fact  made  or  filed  to  warrant 
the  issue  of  the  ca.  sa.,  in  the  original  action  against  Ann 
Devlin,  and  that  in  consequence  of  the  discovery  of  that 
defect  the  ca.  sa.  had  been  set  aside  in  the  court  below  ;  and 
that  as  the  writ  itself,  which  was  the  foundation  of  the  action 
against  the  sheriff,  no  longer  existed,  and  in  fact  never  had  a 
legal  existence,  in  justice  the  sheriff  should  be  relieved. 
Washburn  shewed  cause — relying  on  the  length  of  time 
which  had  taken  place,  and  that  the  defendant  was  after 
these  proceedings  concluded  from  urging  this  defence. 

Robinson,  C.  J.,  expressed  himself  of  opinion  that  the 
rule  should  be  made  absolute  on  payment  of  costs.    It  now 

Q  VOL.  V. 
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clearly  appeared  that  this  action  ought  never  to  have  been 
brought,  for  the  prisoner  for  whose  escape  it  was  brought 
was  never  in  legal  custody,  and  consequently  there  could 
be  no  escape. 

Sherwood,  J. — The  declaration  is  either  good  without 
the  allegation  of  the  making  and  filing  an  affidavit  in  the 
District  Court  to  warrant  the  issuing  of  the  writ  of  ca.  sa.,  or 
it  is  bad  ;  and  in  either  case  the  motion  to  stay  the  proceed- 
ings, I  think,  is  improper. "  The  sufficiency  of  the  declaration 
should  have  been  considered  when  the  defendant's  demurrer 
to  the  plaintiff's  replication  to  the  defendant's  second  plea 
was  argued ;  but  the  declaration  was  not  at  all  alluded  to  in  the 
argument,  and  for  my  own  part  I  did  not  observe  any  defect 
in  it  at  the  time.  I  agreed  to  the  judgment  on  the  demur- 
rer. In  considering  the  grounds  of  the  present  motion  and 
the  case  of  Ferrier  v.  Dyer  and  McDonell,  lately  determined 
in  this  court,  I  have  been  led  to  examine  the  declaration  in 
this  cause  with  more  critical  attention  than  I  did  in  the  first 
instance,  and  I  think  I  am  wrong  in  the  opinion  I  formed  on 
the  demurrer  to  the  replication  before  stated.  I  incline  to 
think  the  common  law,  as  well  as  the  statute  4  Ann,  ch.  16, 
sec.  1,  renders  it  the  duty  of  the  court  to  look  to  the  whole 
record  when  either  party  demurs,  although  the  objection 
actually  brought  under  the  consideration  of  the  court  by  the 
counsel  extended  only  to  a  part  of  the  pleadings  on  the 
record.  It  is  a  rule  of  law  that  if  any  part  of  the  pleadings 
be  bad,  judgment  shall  be  against  him  who  made  the  first 
default,  as  if  a  count  or  declaration  be  bad  there  shall  be 
judgment  against  the  plaintiff  although  the  bar  be  insuf- 
ficient—5  Co.  29,  a. ;  1  Saund.  285 ;  4  Ea.  502.  There 
are  some  exceptions  to  this  general  rule,  but  the  present 
case,  I  think,  does  not  come  within  the  principle  of  any  of 
them.  In  the  Court  of  King's  Bench  in  this  province  a 
capias  ad  respondendum  lies  in  process  as  an  original 
writ,  and  therefore  a  capias  ad  satisfaciendum  lies  after 
final  judgment,  as -a  matter  of  course — 3  Co.  12,  a.  The 
plaintiff,  however,  is  restrained  from  taking  the  defendant 
to  trial  on  a  ca.  re.  in  certain  cases  by  the  provincial  sta- 
tute 2  Geo.  IV.,  ch.  1,  sec.  8  ;  and  he  is  also  prevented  from 
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suing  oat  a  ca.  sa.  in  some  cases  after  judgment,  without 
first  making  and  filing  the  affidavit  mentioned  in  the  15th 
section— 10  B.  &  C.  202.  I  think  it  might  be  safely 
avowed  as  a  general  rule,  according  to  the  doctrine  estab- 
lished in  modern  cases,  that  if  a  plaintiff  in  this  court  sue  out 
a  ca.  sa,  on  a  judgment  of  this  court,  upon  which  the  sheriff 
arrested  the  debtor,  who  afterwards  escapes,  such  plaintiff 
in  bringing  an  action  for  the  escape  need  not  allege  in  his 
declaration  the  making  and  filing  an  affidavit  before  the  ca. 
sa.  issued,  according  to  the  provisions  of  2  Geo.  IV.  before 
mentioned.  The  original  process  of  this  court  being  a  ca. 
re.,  the  writ  of  ca.  sa.  follows  of  course,  unless  in  cer- 
tain excepted  cases  ;  and  as  this  court  cannot  know  when 
an  excepted  case  occurs,  the  party  in  whose  favor  the  ex- 
ception occurs  is  bound  to  show  it.  In  the  District  Court 
the  original  process  is  a  writ  of  summons,  which  may  of 
right  be  sued  out  in  all  cases  by  the  2  Geo.  IV.,  ch.  2,  sec. 
5,  but  by  sec.  8  the  court  is  authorised  to  issue  writs  of 
capias  ad  respondendum  on  all  judgments  regularly  enter- 
ed in  the  court.  By  the  6th  sec.  it  is  provided  that  before 
any  such  writ  issued  out  the  same  affidavit  as  may  by 
law  be  required  to  authorise  the  issuing  of  a  like  writ  from 
the  Court  of  King's  Bench  shall  be  made  and  filed.  The 
statute,  therefore,  gives  the  District  Court  authority  to  issue 
a  writ  of  capias  ad  respondendum  only  in  matters  of  contract, 
and  not  even  in  such  causes  of  action  unless  an  affidavit  of 
their  existence  is  first  filed,  thereby  limiting  the  right  of  the 
inferior  court  to  issue  such  a  writ  within  the  same  bounds 
as  the  right  of  a  plaintiff  in  this  court  is  restricted  in  suing 
out  a  like  writ  here.  The  District  Court  has  also  the  same 
right  to  issue  a  writ  of  ca.  sa.  on  a  judgment  entered  there 
as  a  plaintiff  has  to  sue  out  a  writ  of  ca.  sa.  from  this  court 
after  final  judgment  has  been  entered  here.  As  the  Dis- 
trict Court  has  no  general  authority  to  issue  writs  of  capias 
ad  respondendum,  there  can  be  no  legal  presumption  that  it 
has  a  right  to  issue  writs  of  capias  ad  satisfaciendum  ;  and 
henee,  I  think,  arises  the  necessity  of  setting  out  in  the  decla- 
ration such  facts  as  shew  a  legal  authority  in  the  District 
Court  to  issue  a  writ  of  ca.  sa.    The  necessary  facts  for  this 
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purpose  are,  that  the  defendant  in  the  suit  was  held  to  bail 
by  virtue  of  an  affidavit  made  and  filed  of  the  terms  of  the 
contract,  or  that  a  writ  of  ca.  sa.  issued  against  him  after 
final  judgment  upon  filing  the  affidavit  required  by  law. 
The  declaration  in  this  count  contains  neither  of  these  alle- 
gations, and  therefore  I  think  it  was  insufficient  in  law  tp 
sustain  this  action.  The  pleadings  is  also  bad  on  another 
ground.  Ann  Devlin  was  sued  as  executrix  of  Christopher 
Devlin,  and  the  declaration  contains  nothing  to  shew  a 
devastavit  on  her  part,  without  which  she  could  not  legally 
be  arrested  in  her  character  as  executrix,  as  the  fact  was. 
As  the  plaintiff  cannot  support  his  action  on  the  pleadings 
on  the  record,  the  next  enquiry  is,  what  relief  can  the 
defendant  have  at  this  late  stage  of  the  proceedings.  Ac- 
cording to  the  ancient  practice  of  the  Court  of  King's  Bench 
in  England,  when  the  defendant  had  good  cause  to  shew 
why  a  judgment  on  execution  should  not  be  enforced  by 
reason  of  a  subsequent  release  having  been  given  or  the 
like,  the  only  mode  of  proceeding  for  redress  was  by  writ 
of  audita  querela.  This  was  a  remedial  writ  invented  to 
prevent  injustice  where  a  party  had  a  good  defence,  and  by 
the  ordinary  forms  of  law  had  no  opportunity  to  make  it. 
From  the  liberality  of  modern  practice,  by  giving  summary 
relief  to  the  party  by  motion,  the  action  of  audita  querela 
has  become  altogether  obsolete,  but  it  is  still  useful  to 
examine  the  principles  of  that  action,  because  they  must  in 
a  great  measure  govern  applications  like  the  one  now 
before  the  court.  In  this  instance  the  defendant  had  ample 
opportunity  to  urge  the  defence  on  which  he  now  relies, 
and  therefore  cannot  be  relieved  upon  it,  by  staying  further 
proceedings  in  this  summary  manner.  He  cannot  resort  to 
the  Court  of  Appeals  for  redress,  because  the  amount  of 
the  damages  is  under  100/.,  but  I  think  he  may  move  in 
arrest  of  judgment  in  this  case,  although  judgment  has 
been  given  on  the  demurrer.  It  is  undoubtedly  laid  down 
as  a  general  rule  in  all  books  of  practice  that  you  cannot 
move  in  arrest  of  judgment  after  there  has  been  judgment 
on  the  demurrer.  The  first  modern  case  to  restrain  this 
principle  is  Edwards  v.  Blunt,  Stra.  426,  but  it  is  reported 
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with  much  brevity,  and  the  court  merely  say — "  The  parties 
cannot  be  said  to  come  as  amici  curice,  nor  shall  anybody 
tell  us  the  judgment  we  gave  on  mature  deliberation  is 
wrong."  This  does  not  appear  to  me  to  be  the  true  reason 
for  the  rule  ;  but  1  think  it  is  found  in  Creswell  v.  Porham,  6 
Taunt.  650 — namely,  "that  the  defendant  is  not  without 
remedy  by  writ  of  error ;"  and  I  think  it  must  be  clearly 
inferred  from  the  remarks  of  the  Court  of  Common  Pleas 
in  that  case,  that  they  would  have  given  the  defendant 
relief  on  the  motion  in  arrest  of  judgment,  if  he  were 
without  remedy  by  writ  of  error.  If  no  judgment  had  been 
given  on  demurrer,  the  courts  are  bound  to  arrest  the  judg- 
ment for  any  intrinsic  defect  appearing  on  the  face  of  the 
record  which  cannot  by  law  be  amended,  and  for  which  a 
writ  of  error  or  an  appeal  would  be  to  a  higher  tribunal. 
Now  if  such  a  defect  be  manifest,  and  the  defendant  be 
altogether  without  remedy  by  writ  of  error  or  appeal,  natu- 
ral justice  demands  that  redress  should  be  given  by  the 
court  which  possesses  the  power  of  giving  it,  although  there 
is  judgment  on  demurrer,  because  the  case  does  not  come 
within  the  scope  and  spirit  of  the  general  rule  relative  to 
demurrers.  It  necessarily  forms  an  exception  from  its 
peculiar  circumstances,  and  therefore  justifies  the  court  in 
proceeding  in  such  a  way  as  will  prevent  injustice,  by  en_ 
tertaining  a  motion  in  arrest  of  judgment  contrary  to  the 
practice  of  the  court,  when  an  appeal  or  writ  of  error  can 
be  brought.  I  am  therefore  of  opinion  that  the  rule  should 
be  discharged,  and  the  defendant  should  be  allowed  to 
move  in  arrest  of  judgment  as  forming  the  only  mode  of 
proceeding  except  a  writ  of  error  when  the  defect  appears 
upon  the  record  itself.  In  2  Roll.  Ab.,  title  Trial  H.,  it 
was  said  the  defendant  may  shew  any  matter  in  arrest  of 
judgment  after  judgment  on  demurrer,  in  an  action  of  as- 
sumpsit ;  which  clearly  shews  it  was  not  the  ancient 
practice  of  the  Court  of  King's  Bench  in  England  to  refuse 
a  motion  in  arrest  of  judgment  at  that  stage  of  the  proceed- 
ings in  such  an  action,  and  it  is  very  probable  it  was  not  in 
any  other  part  of  the  proceedings  till  introduced  by  modern 
practice. 
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Mac  aula  y,  J.,  thought  the  true  reason  why  after 
judgment  on  demurrer  the  court  would  not  allow  a 
motion  in  arrest  of  judgment  was,  that  the  matter  had 
passed  in  rem  judicatam,  and  the  court  could  not  be  called 
upon  to  pronounce  judgment  on  the  same  proceedings.  He 
thought  that,  consistently  with  the  authorities  and  estab- 
lished practice,  the  judgment  could  not  now  be  arrested. 
He  also  expressed  himself  of  opinion  against  the  rule  for 
staying  the  proceedings. 


Munson  v.  Hamilton,  Esq.  Sheriff. 

In  debt  for  an  escape,  the  sheriff  cannot  plead  satisfaction  previous  to  the  issue  of 
the  writ,  in  bar  of  the  action.  Such  plea  is  bad  on  general  demurrer  and 
by  pleading  such  defence,  he  waives  an  objection  to  the  declaration,  (viz.  that 
the  judgment  being  in  a  district  court,  no  affidavit  was  averred  to  warrant  the 
issuing  of  the  ca.  sa.)  which  would  have  otherwise  prevailed. 

Debt  for  escape  on  execution.  The  declaration  set  out  a 
judgment  in  the  District  Court  of  Niagara,  in  an  action  by 
the  present  plaintiff  against  one  Talbot,  for  15/.  Ss.  10c?.,  for 
damages  and  costs  in  assumpsit ;  that  plaintiff  sued  out  a 
ca.  sa.  on  such  judgment  on  28th  January  1834,  directed 
to  the  sheriff  of  Niagara,  returnable  on  the  10th  March  then 
next,  endorsed  to  levy  91.  14s.  4cZ.,  &c,  and  that  defendant 
before  the  return  arrested  Talbot  and  voluntarily  suffered 
him  to  escape — the  said  sum  of  91.  14s,  4c?.,  being  then 
wholly  unpaid  and  unsatisfied  to  the  said  plaintiff.  The 
defendant  pleaded,  that  on  the  23rd  May  1833  plaintiff  sued 
out  a  ca.  sa.  on  the  judgment,  directed  to  the  sheriff  of 
Niagara,  in  which  writ  it  is  recited  that  part  had  been 
levied  under  a  Ji.  fa.,  and  the  sheriff  was  directed  by  the 
ca.  sa.  to  make  the  residue  :  this  writ  wa|  returnable  24th 
June  1833,  and  endorsed  to  make  91.  4s.  lid.  besides  fees; 
that  this  writ  before  the  return  was  delivered  to  R.  Leonard, 
Esq.,  sheriff  of  Niagara,  who  before  the  return  arrested 
Talbot,  and  kept  him  in  custody  until  he  fully  paid  and  satis- 
Jied  the  said  writ  of  ca.  sa.,  and  the  said  sheriff's  fee — to 
wit,  91.  4s.  lid.  endorsed,  besides  sheriff's  fees ;  and  that  on 
the  26th  June  1833  the  said  R.  Leonard,  still  being  sheriff, 
returned  that  by  virtue  of  the  said  writ  he  had  taken  the 
said  Talbot,  whose  body  he  had  ready  as  commanded ;  and  so 
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defendant  says  that  the  said  judgment  was  long  before  the 
issuing  of  the  said  writ  of  ca.  sa.  in  the  declaration  men- 
tioned, satisfied  and  discharged.  To  this  the  plaintiff 
demurred  generally. 

The  demurrer  was  argued  by  Sullivan  for  the  plaintiff, 
and  for  defendant. 

Robinson,  C.  J. — The  demurrer  in  this  action  is  to  the 
defendant's  plea,  but  it  has  thrown  upon  us  the  necessity  of 
considering  whether  the  declaration  is  sustainable ;  and  I 
was  for  some  time  of  the  opinion  that  it  was  fatally 
defective,  in  not  setting  forth  that  an  affidavit  such  as  the 
District  Court  requires  was  made  and  filed  before  the  writ 
of  ca.  sa.  issued  on  which  the  debtor  was  detained  :  but  I 
am  satisfied  that  no  objection  on  this  ground  can  now  be 
taken  to  the  declaration.  When  the  sheriff  is  sued  for  an 
escape  of  a  person  arrested  on  a  process  of  execution  from 
an  inferior  court,  it  is  now  settled  that  he  cannot  object 
that  the  declaration  does  not  sufficiently  shew  the  jurisdiction 
of  such  inferior  court.  As  against  him  it  will  be  presumed 
the  process  justifies  him  in  making  the  arrest,  and  he  is 
not  to  put  the  plaintiff  to  shew  that  the  court  had  jurisdic- 
tion. Moreover  the  debtor  in  the  original  cause  has  had 
the  opportunity  of  excepting  to  the  jurisdiction,  and  if  he  has 
acquiesced  in  it,  it  is  not  necessary  in  the  action  against 
the  sheriff  for  the  escape  to  make  the  jurisdiction  appear. 

But  here  an  affiadvit  is  necessary,  to  give  to  the  District 
Court  jurisdiction  to  grant  a  writ  of  ca.  sa.,  and  without  it 
it  is  as  absolutely  void  as  it  would  be  if  there  were  no  judg- 
ment to  support  it ;  and  of  course  the  verdict  in  the  original 
action  can  have  no  influence  in  dispensing  with  the  necessity 
of  shewing  what  is  essentially  necessary  to  support  the  writ 
of  execution.  I  am  of  opinion  therefore,  that  upon  demurrer 
to  the  declaration  this  exception  must  have  prevailed  ;  but 
the  defendant  in  this  action,  by  resting  his  cPefence  on  a 
collateral  matter,  has  rendered  this  exception  unimportant. 
— 3  Lev.  393.  He  pleads  that  the  plaintiff  sued  out  a  writ  of 
ca.  sa.  before  the  present,  under  which  the  debtor  was  ar- 
rested and  in  the  custody  of  the  sheriff,  and  detained  until 
that  writ  was  fully  discharged.    Besides  that  the  resting 
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upon  this  defence  waives  any  objection  to  the  legality  of 
the  ca.  sa.  set  out  in  this  action,  it  is  to  be  supposed  the 
defendant  intended  to  aver  a  legal  writ,  under  which,  as  he 
says,  satisfaction  was  obtained ;  but  that  first  ca.  sa.,  in  order 
to  have  been  legal,  must  have  had  an  affidavit  to  warrant  it, 
and  if  so,  then  no  subsequent  affidavit  was  required  for  the 
second.  It  does  not  appear  on  this  record  that  there  was  in 
fact  no  affidavit.  The  plea,  I  am  of  opinion,  is  bad ;  for  I 
take  it  that  the  sheriff,  so  long  as  the  judgment  and  execu- 
tion remain  in  force,  cannot  be  allowed  to  defend  himself 
by  shewing  the  debt  satisfied.  If  he  could  shew  the  process 
under  which  he  acted  discharged  or  satisfied,  that  defence 
would  avail  him;  but  he  cannot  shew  a  previous  satisfaction, 
in  order  to  avoid  the  process.  It  is  true  that  the  plaintiff  in 
his  declaration  avers,  as  usual,  that  the  sum  endorsed  on  the 
writ  remained  unsatisfied  at  the  time  of  the  escape,  but 
this  is  said  not  to  be  necessary,  for  it  shall  be  presumed ; 
and  besides,  that  evidently  means  that  no  satisfaction  had 
been  obtained  upon  the  writ  on  which  the  arrest  was  made. 
1  Roll.  47  ;  Com.  Dig.,  Pleadings  2  P.,  1. 

Sherwood,  J. — The  plea  is  clearly  bad,  for  the  sheriff 
Leonard,  was  not  the  agent  of  the  plaintiff  to  receive  the 
debt  and  costs  from  the  prisoner  Talbot,  and  had  no  right  to 
discharge  him  before  the  plaintiff  was  paid,  in  case  the  writ 
was  good ;  and  the  plaintiff  would  have  been  entitled  to  take 
out  a  fresh  writ  of  ca.  sa.  after  the  discharge,  because  it 
would  have  been  an  escape  in  law  under  such  circum- 
stances.— 14  Ea.  468. 

I  think  it  is  the  duty  of  the  court  to  look  at  the  whole 
record  upon  a  demurrer,  in  order  to  ascertain  whether  the 
previous  pleading  is  correct ;  and  upon  examintion  of  the 
declaration  I  incline  to  think  it  is  bad  and  cannot  be  sus- 
tained ;  and  therefore  the  defendant  is  entitled  to  judgment, 
although  his  plea  is  vicious.  The  District  Court  has  not  a 
general  but  limited  authority  to  issue  writs  of  ca.  re.  and  ca. 
sa.:  the  ordinary  process  in  that  court  in  all  matters  within 
its  jurisdiction  being  a  summons  before  judgment  and  a  fi. 
fa.  after.  This  latter  writ  lies  by  common  law  in  all  cases 
where  the  plaintiff  has  judgment  for  debt  or  damages,  either 
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in  a  superior  or  inferior  court.  The  writ  of  ca.  sa.  lies  in 
all  cases  after  judgment,  when  the  suit  is  commenced  by 
ca.  re.,  but  not  where  it  is  commenced  by  summons,  unless 
allowed  by  statute.  In  actions  in  inferior  courts  it.  is 
necessary  that  every  part  of  that  which  is  the  gist  of  the 
action  should  appear  to  be  within  their  jurisdiction ;  and 
the  superior  court  can  supply  no  defence  by  intendment. 
I  therefore  think  in  this  case,  it  was  not  enough  merely  to 
state  in  the  declaration  a  writ  of  ca.  sa.  issued  from  the  Dis- 
trict Court  against  Talbot,  upon  which  the  defendant  arres- 
ted him ;  but  the  plaintiff  should  have  gone  further,  and 
should  have  stated  some  fact  by  which  the  authority  of  the 
court  to  issue  the  writ  would  have  appeared,  if  such  fact 
really  existed.  For  instance — that  the  ca.  sa.  issues  upon 
an  affidavit  made  and  filed  as  directed  by  the  District 
Court  Act,  either  before  or  after  judgment,  if  such  a  docu- 
ment had  been  made  and  filed.  The  action  in  the  District 
Court  might  have  been  commenced  by  capias  or  by  sum- 
mons, but  there  is  no  means  of  determining  upon  demurrer 
by  which  process  Talbot  was  sued ;  and  as  the  ordinary 
mode  of  bringing  actions  in  that  court  is  by  summons,  the 
presumption  is  that  this  action  was  brought  in  that  way, 
rather  than  by  capias.  Supposing  the  action  was  com- 
menced by  summons — then  by  2  Geo.  IV.  ch.  2,  sec.  9,  the 
District  Court  could  not  issue  a  writ  of  ca.  sa.  till  an  af- 
fidavit were  made  and  filed  conformably  to  2  Geo.  IV.,  ch. 
1,  sec.  15 ;  and  I  think  that  this  court  cannot  presume  that 
such  affidavit  was  made  and  filed  upon  any  legal  principle 
applicable  to  inferior  courts.  Without  the  affidavit  the 
writ  of  ca.  sa.,  I  think,  was  void  by  2  Geo..  IV.,  ch.  2  ;  and 
the  sheriff  was  not  liable  for  an  escape.  I  think  the  fault  in 
in  the  declaration  is  a  fault  in  substance  and  not  in  form, 
and  could  not  be  aided  by  pleading  over,  or  even  by  verdict. 
If  the  plea  in  bar  had  stated  that  an  affidavit  had  been  made 
and  filed  according  to  law  before  the  issuing  of  the  ca. 
sa.,  the  defect  in  the  declaration  would  have  been  cured ; 
but  the  defendant's  plea  makes  no  allusion  to  an  affidavit, 
and  therefore  the  fault  remains  in  the  declaration,  unaided 
by  the  plea. 

R  VOL.  V. 
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Macaulay,  J.  concurred  in  opinion  with  the  Chief 
Justice. 

-    Per  Cur. — Judgment  for  plaintiff  on  demurrer. 


Boyd  and  Reid  v.  Durand,  Administrator,  &c. 

In  debt  on  bond  conditioned  to  perform  an  award,  a  plea  setting  forth  mere  legal 
grounds  of  objection  to  the  award  and  tendering  an  issue  to  the  country,  is  bad. 
If  the  award  consists  of  two  separate  parts,  defendant  cannot  plead  in  bar  of 
the  whole  any  matter  which -answers  only  one  part ;  and  if  plaintiff  in  his 
replication  to  a  plea  of  no  award  assigns  two  breaches,  he  is  entitled  to  judg- 
ment on  a  general  demurrer,  though  only  one  of  them  be  sufficiently  assigned. 

Debt  on  bond,  dated  26th  October  1816,  in  penalty  of 
20,000Z.    The  defendant  craves  oyer  and  sets  out  the  con- 
dition, which  is  to  stand  to  the  award  of  Wm.  Kemble  and 
James  McLean,  Esqs.,  of  all  matters  in  difference  between 
Colcleugh,  Boyd  and  Reid,  and   the    intestate  James 
Durand,  or  between  Boyd  and  Reid  as  surviving  partners  of 
Colcleugh,  Boyd  and  Reid,  in  their  own  right ;  and  J. 
Durand,  &c.,of  all  accounts  and  reckonings,  sums  of  money 
and  effects,  stocks,  chattels  and  other  things,  had,  made, 
received,  paid  and  disposed  of  by  the  said  James  Durand  ; 
and  concerning  all  disputes  and  differences  now  subsisting 
between  the  said  Durand  and  Boyd  and  Reid,  either  as 
surviving  partners  of  Colcleugh,  Boyd  and  Reid,  or  in  their 
or  either  of  their  own  right,  in  relation  to  the  title  of  certain 
freehold  and  leasehold  estates,  conveyed  or  assigned  by  the 
said  Durand  to  Colcleugh,  Boyd  and  Reid,  and  to  Boyd 
and  Reid,  and  touching  all  actions,  &c,  so  as  the  award  be 
made,  &c,  on  or  before  the  1st  December  1816  ;  and  then 
pleads  non  est  factum.    2nd  plea.  No  award  on  or  before 
1st  December  1816.    3rd  plea.  That  the  arbitrators  on  1st 
December  1816  did  make  their  award,  whereby,  after  re- 
citing as  is  therein  recited,  they  awarded  that  Durand,  his 
executors,  &c,  should  on  or  before  the  1st  January  next 
ensuing  the  date,  pay  to  Wm.  Dickson  of  Niagara,  or 
Thomas  Clark  and  Samuel  Street,  or  some  one  of  them, 
attornies  of  the  said  Boyd  and  Reid,  at  the  dwelling  house, 
&c,  2484Z.  7s.  6d.,  it  being  the  principal  and  interest  that 
has  accrued  on  the  sale  of  the  Bridgwater  Mills,  sold  to 
Messrs.  Clark  and  Street  by  the  said  James  Durand  ;  and 
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thai  the  sum  of  130/.,  paid  to  the  assignees  of  one  Todd  of 
Quebec  by  Durand,  should  go  in  part  payment  of  this  said 
sum ;  and  also  that  the  sum  of  money  that  might  then  be 
due  by  Messrs.  Clark  and  Street  on  their  obligations  given 
to  Durand  for  the  Bridgwater  Mills  and  works,  should  go 
in  part  payment  of  the  said  2484/.  7s.  6d. ;  and  that 
Durand  should  pay  to  William  Dickson,  Thomas  Clark 
and  Samuel  Street,  as  attornies  of  Boyd  and  Reid  as  afore- 
said, the  further  sum  of  550/.,  by  endorsing  certain  promis- 
sory notes  of  one  G.  Hamilton  to  Durand  for  that  amount, 
in  payment  of  lands  purchased  by  him  of  Durand,  and  that 
Durand  should,  on  or  before  the  1st  of  March  then  next, 
execute  to  Boyd  and  Reid,  their  heirs  and  assigns,  such 
quit  claim  deed  of  1200  acres  in  Wainfleet  as  Dickson, 
Clark  and  Street  should  require  for  releasing  the  said 
land  to  Boyd  and  Reid ;  and  on  failure  thereof  Durand 
should,  on  or  before  1st  March  next  ensuing,  pay  2000/. ; 
and  that  Durand  should  pay  to  Dickson,  Clark  and 
Street,  as  attornies  of  Boyd  and  Reid,  the  further  sum 
of  1250/.,  in  four  annual  instalments,  on  the  1st  of 
December  in  each  of  the  four  years  next  ensuing :  and 
that  on  payment  of  the  said  last  mentioned  sum  of 
money  by  Durand,  the  said  Dickson,  Clark  and  Street,  as 
attornies  of  Boyd  and  Reid,  should  remise  and  quit  claim 
by  a  sufficient  instrument  in  writing,  under  the  hands 
and  seals  of  Dickson,  Clark  and  Street,  ail  lands  houses 
and  real  estate,  conveyed  by  Boyd  and  Reid  in  a  certain 
conveyance,  dated  in  London,  (except  the  1200  acres  in 
Wainfleet — the  Bridgwater  Mills  and  the  23  acres  sold  to 
George  Hamilton) :  and  that  Dickson,  Clark  and  Street, 
as  attornies  as  aforesaid,  shall  by  a  fit  instrument  in  writing 
assign,  transfer  and  set  out  to  Durand,  his  executors,  &c, 
all  the  debts,  dues  and  demands  due  and  owing,  whether 
by  judgment,  bond,  note  or  book  account,  to  the  late  firm  of 
Burton  and  McCulloch :  and  that  all  actions,  &c,  com- 
menced or  depending  between  Boyd  and  Reid,  as  surviving 
partners  or  in  their  own  right,  and  Durand,  for  any  matters 
arising  before  the  arbitration  should  cease,  &c. :  and  that 
Dickson,  Clark  and  Street,  as  attornies  of  Boyd  and  Reid, 
and  Durand,  should  within  six  months  after  the  date  of  the 
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award,  seal  and  execute  mutual  releases  of  all  actions,  &c, 
to  the  date  of  the  submission  bond ;  and  each  should  pay 
half  of- the  costs  of  the  arbitration,  which  are  the  whole  of 
the  matters  then  awarded.  Defendant  then  avers  that  the 
award  is  not  final,  and  that  although  it  is  awarded  that 
Durand  should  execute  a  general  release,  &c. ;  it  is  not 
awarded  that  Boyd  and  Reid  should  release,  &c,  and  so 
the  said  award  is  bad,  defective  and  wholly  void  in  law,  for 
the  cause  aforesaid ;  and  this  he  is  ready  to  verify,  &c. 

4th  plea  refers  to  the  award  as  set  out  in  the  third  plea, 
and  avers  that  Dickson,  Clark  and  Street  at  the  time  of  the 
submission  or  since,  had  not  nor  had  either  of  them,  as  at- 
tornies  or  attorney,  or  for  or  on  behalf  of  the  said  Boyd  and 
Reid,  any  power  or  authority  from  the  said  Boyd  and  Reid 
to  remise,  release  and  quit  claim  by  a  sufficient  instrument 
in  writing,  under  the  hands  and  seals  of  the  said  Dickson, 
Clark  and  Street,  or  in  any  other  manner,  all  lands,  houses, 
and  real  estates,  conveyed  by  Durand  to  Boyd  and  Reid  in 
a  certain  conveyance,  dated  in  London,  (except  the  1200 
acres,  &c),  or  as  attornies  as  aforesaid,  by  a  fit  instrument 
in  writing,  or  otherwise  howsoever,  to  transfer  and  set  over 
to  the  said  Durand  all  the  debts,  &c.,*due  and  owing  (as  in 
the  award)  to  the  late  firm  of  Burton  and  McCulloch,  or  as 
attornies  as  aforesaid,  within  six  months :  to  execute  to 
Durand  a  general  release  of  all  actions,  demands,  &c;  and 
this  he  is  ready  to  verify. 

5th  plea,  after  setting  out  the  award,  avers  that  the  re- 
lease, &c,  to  Durand,  of  the  houses,  lands  and  real  estate  in 
the  award  mentioned  to  have  been  conveyed  to  Boyd  and 
Reid,  was  and  formed  a  large  part  of  the  consideration  of 
and  for  the  said  several  sums  of  money,  and  other  debts 
and  things  awarded  to  be  done  by  Durand,  and  that  no  re- 
medy or  means  was  given  or  appears  in  or  by  the  said 
award  to  Durand  to  enforce  or  compel  the  remising,  releas- 
ing, &c,  by  or  on  the  part  of  the  plaintiff  to  Durand 
deceased,  of  the  same  lands,  &c. :  and  so  the  award  is 
wholly  void  in  law,  for  the  causes  aforesaid ;  and  this  he  is 
ready  to  verify.  6th  plea.  Plene  administravit.  7th  plea. 
Judgment  recovered  and  no  assets  ultra. 

Replication  to  the  2nd  plea,  setting  forth  the  award  as  the 
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defendant  did,  (without  the  recitals)  and  notice  of  the 
award  to  Durand,  assigns  breaches  : — 1st,  that  Durand  did 
not  on  1st  January  in  the  award  mentioned  pay  to  Dick- 
son, Clark  and  Street,  or  either  of  them,  at,  &c,  or  else- 
where, the  said  2484/.  7s.  6c/.,  after  deducting  the  said  130/., 
paid  to  the  assignees  of  Todd,  and  after  deducting  and  al- 
lowing in  part  payment  thereof  1756/,  Is.  6c/.,  due  by 
Messrs.  Clark  and  Street  to  Durand  for  the  Bridgwater 
Mills  :  and  2nd,  did  not  pay  to  Dickson,  Clark  and  Street, 
as  attornies  of  plaintiffs,  or  either  of  them,  the  further  sum 
of  1250/.,  in  five  annual  instalments  ;  nor  has  defendant's 
administrator  since  paid  the  same.  To  the  3rd  plea, 
demurrer — assigning  for  cause  that  it  is  double,  alleging  two 
matters  in  avoidance  of  the  award — that  plaintiff  cannot 
take  a  certain  issue  upon  it ;  that  it  consists  altogether  of 
matters  of  - law,  and  is  argumentative.  To  4th  plea — 
general  demurrer.  To  5th — general  demurrer.  To  6th 
plea — takes  issue.  To  7th  plea — replies  assets  ultra. 
Defendant  demurred  to  the  replication  to  the  2nd  plea. 
The  demurrer  was  argued  in  Hilary  Term  last,  by  Draper 
for  plaintiff,  and  Sullivan  and  CPRielly,  for  defendant. 

Robinson,  C.  J. — The  plaintiff  is  entitled  to  judgment,  I 
think,  upon  his  demurrer  to  the  defendant's  3rd  plea.  It  is 
bad — 1st,  because  it  raises  legal  objections  to  the  award  ; 
and  defendant  puts  himself  upon  the  country  as  if  he  was 
tendering  an  issue  in  fact.  If  the  award  is  not  final  and  is 
defective  in  not  ordering  a  release,  those  were  legal  objec- 
tions apparent  on  the  face  of  the  award  ;  and  the  proper 
course  was  to  have  denied  that  an  award  was  made,  and 
then,  when  plaintiff  set  it  out,  to  demur. — 1 1  Ea.  188.  It  is 
the  judgment  of  the  court,  and  not  the  jury,  which  is  desired 
upon  these  objections.  The  plaintiff  is  also  entitled  to 
judgment  on  the  4th  plea,  because  the  matter  there  pleaded 
does  not  excuse  the  defendant  from  complying  with  the 
first  part  of  the  award  :  he  is,  in  my  opinion,  bound  to  pay 
whatever  balance  may  have  remained  unpaid  of  the 
2484/.  75.  6c/.,  after  deducting  the  130/.  paid  in  Quebec 
and  the  sum  due  by  Messrs  Clark  and  Street  to  Durand. 
What  the  defendant  says  the  plaintiffs  are  unable  to  fulfil 
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forms  no  part  of  the  consideration  for  this  part  of  the  award; 
and  of  course  if  the  plea  does  not  answer  the  whole  declara- 
tion, as  it  professes  to  do,  it  is  insufficient. 

The  5th  plea  is  bad,  for  the  same  reason  as  the  3rd.  The 
defendant  puts  himself  on  the  country  upon  an  issue  which 
is  not  triable  by  the  country.  The  demurrer  to  the  replica- 
tion to  the  defendant's  2nd  plea  brings  the  question  of  the 
validity  of  the  award  properly  before  the  court.  The  plain- 
tiff sets  out  the  award  as  the  defendant  had  in  his  plea, 
omitting  the  recitals,  so  that  they  nowhere  appear  to  us, 
though  it  is  averred  that  the  award  is  prefaced  by  recitals : 
He  thus  sets  out  two  breaches  :■ — 1st,  in  not  paying  the  resi- 
due of  the  2484Z.  7s.  6d.  2nd— not  paying  the  1250/.  by 
instalments.  If  either  of  these  breaches  is  good— that  is,  if 
defendant  is  liable  to  pay  either  sum,  (the  award  being 
good  for  so  much)  then  this  demurrer  to  the  replication 
must  fail. — 3  T.  R.  377.  The  award  in  my  opinion,  is  un- 
boubtly  good  as  to  the  balance  unpaid  of  the  2484Z.  7s.  6cL; 
and  as  to  that  may  be  sustained  which  supports  the  breach 
first  assigned. — 3  Lev.  414.  An  attentive  consideration 
shews  that  Durand  was  to  account  to  plaintiff  for  the  whole 
purchase  money  of  the  Bridgwater  property,  which  we  may 
infer  from  the  award  was  in  effect  the  property  of  the  plain- 
tiff when  Durand  sold  it  to  Messrs.  Clark  and  Street.  The 
reconveyance  or  release  to  Durand  of  all  the  estate  which 
Boyd  and  Reid  had  received  by  assignment  from  him,  is 
expressly  dependent  on  Durand  paying  the  1250Z.,  and 
cannot  be  claimed  before ;  and  the  transfer  of  the  debt  due 
to  Burton  and  McCulloch  is  awarded  after  this,  and  seems 
to  me  to  be  equally  postponed  to  the  payment  by  Durand  of 
the  1250/.  But  further,  I  think  we  are  not  at  liberty  upon 
this  demurrer  to  hold,  upon  the  mere  inspection  of  the  award, 
that  the  agents  or  attornies  of  the  plaintiffs'  could  not  do 
all  that  they  are  directed  to  do  by  the  arbitrators.  It  is 
true  their  authority  does  not  appear  ;  but  all  the  award  is 
not  set  out.  How  can  we  tell  that  the  recitals  do  not  set 
fourth  their  authority  ?  We  are  not  to  conclude  that  the 
arbitrators  awarded  impossibilities.  Their  award  is  not  to 
be  decided  upon  as  a  plea,  because  they  are  not  under  the 
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necessity  of  setting  out  all  extrinsic  facts  that  may  be 
necessary  to  shew  their  award  reasonable  and  such  as  can 
be  carried  into  effect.  If  the  agents  had  the  power,  or  have 
it  when  they  can  be  called  upon  to  exercise  it,  that  is 
sufficient.  Intendments  are  now  made  liberally  in  support 
of  awards,  and  they  are  not  to  be  adjudged  void  when  for 
all  that  appears  they  may  be  good.  However,  I  give  no 
judgment  on  this  second  breach :  that  may  be  objected  to 
at  the  trial  and  the  judgment  of  the  court  had  upon  it. 

Sherwood,  J.— I  am  of  opinion  the  defendant  is  entitled 
to  judgment  in  this  case  upon  the  demurrer  to  the  4th  and 
5th  pleas,  and  on  the  replication  to  the  2nd  plea.  It  will 
therefore  be  unnecessary  for  me  to  consider  any  other  part 
of  the  pleadings.  The  4th  plea  admits  the  making  an 
award  by  the  arbitrators,  but  alleges  against  its  legality 
that  neither  Dickson,  Clark  or  Street,  or  either  of  them,  had 
at  the  time  of  making  the  award,  or  since,  any  power  or 
authority  whatever  from  the  plaintiffs,  as  their  attornies  and 
on  their  behalf,  to  remise,  release  and  forever  quit  claim  to 
the  said  James  Durand  deceased  the  estate  and  interest  of 
the  plaintiffs  in  certain  lands,  houses  and  real  estate  which 
had  before  that  time  been  conveyed  in  fee  by  the  intestate 
to  the  plaintiffs  ;  or  to  assign,  transfer  and  set  over  to  the  in- 
testate all  the  debts,  dues  and  owings  to  the  late  firm  of 
Burton  and  McCulloch,  or  to  seal  and  execute  a  general 
release  to  the  intestate,  as  mentioned  and  ordered  in  the 
award.  The  5th  plea  sets  out  the  substance  of  the  award, 
and  concludes  by  alleging  that  the  remising,  releasing  and 
quit-claiming  unto  the  intestate,  the  lands,  houses  and  real 
estates  in  the  award  mentioned  to  have  been  conveyed  to 
the  plaintiffs  by  the  intestate,  &c,  formed  a  large  portion  of 
the  consideration  of  and  for  the  said  several  sums  of  money 
and  other  acts  and  things  in  and  by  the  said  award  order- 
ed by  the  said  award  to  be  paid,  done,  and  performed  by 
and  on  the  part  of  the  said  intestate.  Messrs.  Dickson, 
Clark  and  Street,  were  not  parties  to  the  submission,  and 
therefore  were  never  compelled  in  any  way  to  perform  the 
part  of  the  award  in  favor  of  the  intestate  ;  and  the  plain- 
tiffs themselves  are  not  directed  to  do  anything.  Under 
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such  circumstances,  I  think  that  part  of  the  award  which 
was  intended  to  confer  any  benefit  or  advantage  on  the  in- 
testate is  altogether  a  nullity,  as  it  stands  admitted  in  the 
4th  plea  that  Dickson,  Clark  and  Street,  never  had  any 
power  or  authority  from  the  plaintiffs  to  carry  the  provisions 
of  the  award  as  regards  the  intestate  into  effect.  Neither 
the  submission  or  the  award  shew  any  such  power  or 
authority  to  assign  personal  property  or  convey  real  estates, 
as  the  attornies  of  the  plaintiffs  ;  and  the  court,  in  my 
opinion,  cannot  presume  the  fact.  The  inability  of  the  in- 
testate to  oblige  the  plaintiffs,  or  Dickson,  Clark  and  Street, 
to  perform  the  award,  consequently  appears  on  the  face  of 
the  submission  and  the  award.  There  are  many  cases  to 
shew  that  awards  may  be  good  in  part  and  bad  in  part, 
and  may  be  carried  into  effect  so  far  as  they  are  good,  and 
there  are  other  cases  which  shew  that  an  award  bad  in  part 
is  bad  for  the  whole.  It  remains  therefore  to  consider  under 
which  class  of  cases  this  award  should  be  placed.  In 
Comyn's  Digest,  title  "Abitrament,"  p.  19,  it  is  said :  "If 
by  the  nullity  of  the  award  in  any  part,  the  one  shall  not 
have  all  the  advantage  intended  him,  as  a  recompence  for 
that  which  he  does  for  the  other,  it  shall  be  void  for  the 
whole,  though  it  would  be  mutual,  notwithstanding  the  null 
part  is  rejected." — 1  Sid.  160  ;  1  Leon.  113.  A  parol  award 
is  void  which  awards  money  to  be  paid  by  the  one  and  a 
release  by  the  other,  for  there  is  no  money  for  the  release 
when  the  award  is  by  parol.  An  award  that  A.  shall  be 
paid  by  B.  money  due  for  back  work  ;  and  that  A.  should 
pay  25Z.  to  B.,  and  that  the  parties  should  give  each  other  a 
general  release,  is  void  on  the  whole,  for  the  uncertainty 
what  sum  should  be  paid  for  back  work.  The  case  of 
Cockson  v.  Ogle  (2  Saund.  292;  1  Lat.  559)  clearly  establishes 
the  principle,  that  if  the  consideration  for  the  act  directed 
by  the  award  be  done  by  one  party  wholly  fails,  the  award 
is  void  altogether.  A  defect  in  substance  will  vitiate 
the  whole  award,— -Willis.  248  ;  2  Chit.  594.  The  arbitra- 
tors awarded  that  the  defendant  should  give  up  to  plaintiff 
one  road  way  and  that  he  should  have  the  other  ;  but  as  it 
did  not  appear  by  the  award  that  the  defendant  could  have  a 
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good  title  to  the  latter  road  way,  the  award  was  held  void 
in  toto. 

The  4th  plea  shews  that  Dickson,  Clark  and  Street  had 
no  authority  to  act  for  the  plaintiffs ;  and  the  award  itself 
shews  that  what  they  were  directed  to  do  for  the  intestate 
was  the  recompense  he  was  to  receive  for  what  the  award 
ordered  him  to  do  for  the  plaintiffs,  and  for  which  this 
action  is  brought.  The  5th  plea  shews  that  what  Dickson, 
Clark  and  Street  were  ordered  to  perform  for  the  intestate 
made  up  a  large  part  of  the  consideration  for  which  the  in- 
testate was  ordered  to  pay  the  several  sums  of  money  men- 
tioned in  the  award  ;  but  the  award  does  not  shew  that 
Dickson,  Clark  and  Street  had  any  power  or  authority  to 
do  those  acts.  I  incline  to  the  opinion  that  each  of  the 
foregoing  pleas,  when  considered  in  conjunction  with  the 
submission  and  the  award,  shews  the  want  of  authority  in 
Dickson,  Clark  and  Street  to  act  for  the  plaintiffs  as  the 
award  directs.  If  they  had  such  authority,  the  intestate 
would  not  have  compelled  them  to  act.  The  award,  there- 
fore, appears  to  me  to  be  neither  reasonable  nor  mutual,  and 
to  be  wholly  void-  I  think  the  defendant  is  also  entitled 
to  judgment  on  the  demurrer  to  the  plaintiffs'  replication  to 
the  defendant's  2nd  plea,  upon  the  same  grounds. 

Macaulay,  J.,  expressed  his  concurrence  in  the  view 
taken  by  the  Chief  Justice. 

Per  Cur. — Judgment  for  plaintiffs  on  the  demurrer. 


Terriberry  v.  Miller. 

After  two  concurring  verdicts  in  a  ease  doubtful  upon  the  evidence,  and  where 
there  is  good  reason  To  be  satisfied  with  the  conclusion  the  jury  have  come  to, 
the  court  will  not  grant  a  new  trial. 

Assumpsit  by  plaintiff,  as  bearer  of  a  promissory  note, 
against  defendant  as  maker.  At  the  last  assizes  for  the  Gore 
District  the  plaintiff  had  a  verdict.  The  action  had  been 
pending  a  long  time  and  was  tried  some  years  ago,  when 
plaintiff  also  had  a  verdict,  which  was  however  set  aside. 
One  Fonger,  a  brother-in-law  to  the  defendant,  was  a  sub- 
scribing witness  to  the  note.  At  that  trial  this  witness 
was  called.  He  would  not  positively  acknowledge  the 
attestation  to  be  his,  nor  would  he  deny  that  it  was,  he 
s  vol.  v. 
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professed  to  be  unable  to  say  ;  but  he  did  admit  that  he  had 
witnessed  one  note  between  these  parties,  and  only  one, 
which  however  he  said  was  for  a  less  sum.  After  hear- 
ing all  the  evidence  produced,  the  jury  on  that  trial  found  a 
verdict  for  the  plaintiff,  being  satisfied  that  the  defendant 
had  made  the  note ;  and  with  this  verdict  the  learned 
judge  who  tried  the  cause  was  not  dissatisfied.  A  new 
trial  however  was  granted,  and  for  this  reason — the  defen- 
dant denying  that  he  had  signed  the  note,  and  opposing  the 
plaintiff's  case  upon  that  ground,  desired  to  urge  as  a 
further  defence  that  if  the  signature  to  the  note  was  in  fact 
his,  he  must  have  been  imposed  upon  by  a  false  represen- 
tation of  its  contents ;  and  that  the  note  was  on  that  ac- 
count fraudulent  and  void.  It  was  doubted  in  banc, 
whether  it  was  competent  to  him  to  advance  such  a  defence 
after  opening  his  case  by  denying  his  signature.  But  the 
court,  upon  argument  of  the  case  in  term,  were  of  opinion 
that  it  would  be  proper  to  grant  a  new  trial,  since  it  seemed 
to  them,  for  reasons  given  in  pronouncing  their  judgment, 
that  a  defendant  ought  under  such  circumstances  to  be 
allowed  to  submit  this  apparently  double  defence  to  the  jury. 
It  did  not  necessarily  involve  any  inconsistency ;  for  the 
defendant,  being  conscious  that  he  could  never  knowingly 
have  signed  a  note  for  such  an  amount,  may  have  been 
really  doubtful  in  his  own  mind  whether  his  name  had 
been  successfully  forged,  or  whether  a  deception  had  been 
.  practised  upon  him  in  falsely  reading  the  note  to  him, 
though  he  might  have  been  clearly  satisfied  that  one  thing 
or  the  other  had  happened.  A  long  time  had  elapsed 
since  the  new  trial  was  ordered ;  the  delay  was  estab- 
lished in  the  argument  to  have  arisen  from  the  repeated 
ineffectual  attempts  to  procure  the  attendance  of  Fonger, 
the  subscribing  witness.  At  the  last  trial  the  jury  were 
without  a  very  material  witness,  who  had  been  examined 
on  the  first — namely,  the  late  Mr.  Durand,  who  swore 
that  he  had  become  possessed  of  this  note  before  it  came 
into  the  hands '  of  the  plaintiff ;  and  had  gone  to  the 
defendant  and  demanded  payment,  upon  which  occasion 
the  defendant  took  an  exception  to  the  note,  but  promised 
payment.     To  be   deprived   of  the   evidence  of  this 


TERRIBERRY    V.  MILLER. 


131 


witness  was  a  great  prejudice  to  the  plaintiff;  but  the  jury, 
after  hearing  the  case,  and  both  defences  being  set  up  by 
the  defendant — that  is,  denying  the  signature  and  proving 
facts  in  order  to  shew  that  if  he  did  sign  the  note  he  could 
not  have  known  it  was  for  the  sum  stated  in  it,  and  must 
have  been  imposed  upon  by  a  false  reading  of  the  paper — 
again  found  for  the  plaintiff. 

Against  this  verdict  a  motion  for  a  new  trial  was 
made  by  Ridout,  in  Michaelmas  Term ;  and  in  Hilary, 
Draper  and  O^Reilly  shewed  cause. 

Robinson,  C.  J. — We  are  now  asked  to  set  aside  the 
second  verdict,  because  it  is  said  there  was  no  evidence  to 
support  it,  or  rather  not  sufficient  evidence.  But  I  cannot 
say  the  jury  were  not  warranted  in  finding  as  they  did. 
They  are  reported  by  the  learned  judge  to  have  been  an  in-: 
telligent,  respectable  jury.  The  subscribing  witness,  it  is 
true,  did  not  prove  the  note,  but  it  does  not  necessarily  fol- 
low that  if  a  subscribing  witness  should  from  forgetfulness, 
mistake  or  corruption,  deny  his  signature,  the  party  must 
lose  the  benefit  of  his  security.  More  solemn  and  impor- 
tant instruments  than  a  note  have  been  established  in  con- 
tradiction to  the  testimony  of  the  subscribing  witness.  The 
jury  may  find  it  just,  under  the  circumstances',  to  look  at  the 
evidence.  But  here  the  denial  of  Fonger  was  not  un- 
equivocal; on  the  contrary,  he  would  not  say  that  he  did  not 
witness  that  note  and  see  this  defendant  sign  it,  but  he 
declared  that  if  the  signatures  were  genuine  there  was  a 
fraud  practised.  The  jury  saw  his  manner  and  deportment 
while  under  examination  :  they  heard  that  he  was  connec- 
ted with  the  defendant. :  they  probably  knew  his  general 
character :  they  heard  him  admit  that  this  defendant  had 
signed  a  note  in  his  presence,  which  was  written  by  Mr. 
Desjardins,  and  was  made  payable  to  him,  and  was  for  a 
sum  different  from  that  expressed  in  the  note.  This  note, 
he  admitted,  he  had  witnessed,  and  he  would  not  say  it 
was  not  the  one  produced.  That  he  had  witnessed  only 
one  he  positively  declared.  Now  the  note  in  evidence  was 
written  by  Mr.  Desjardins  ;  and  as  there  was  no  suggestion 
that  any  mistake  had  been  committed,  the  case  seemed 
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brought  to  this  issue — namely,  whether  Mr.  Desjardins,  who 
wrote  the  note  and  read  it  aloud,  had  committed  a  gross 
fraud.  This  Mr. -  Desjardins,  now  dead,  was  an  in- 
dividual well  known  in  that  community  from  where  the 
jury  came,  and  was  probably  long  and  intimately  known 
to  most  of  the  jury  :  it  need  hardly  be  said  that  his  charac- 
ter stood  high  for  scrupulous  integrity  ;  and  I  cannot  say  that 
the  jury  have  not  judged  rightly  in  deeming  it  more  credible 
that  Mr.  Fonger's  recollection  of  the  contents  of  a  note 
which  he  only  heard  read  many  years  ago  may  be  inaccu- 
rate, than  that  a  man  of  known  honest  character  should 
have  committed  an  artful  and  deliberate  fraud.  Two  juries 
have  adopted  this  conclusion;  it' is  not  shewn  that  any 
new  light  can  be  thrown  upon  the  matter ;  and  the  litigation, 
in  my  opinion,  should  end  here,  for  by  granting  a  new  trial 
we  must  be  supposed  to  have  come  to  the  determination 
that  the  plaintiff  cannot  be  suffered  to  recover  upon  the 
evidence  which  he  has  given.  I  think  the  jury  have  formed 
their  judgment  conscientiously  in  a  doubtful  case,  and  that 
under  the  circumstances  we  ought  not  to  overrule  it.  An 
affidavit  has  been  made  by  the  defendant,  since  moving  for 
a  new  trial,  and  indeed  after  a  lapse  of  two  terms  following 
the  trial ;  but  Resides  that  it  is  merely  his  own  account  of 
the  transaction,  which  could  not  be  heard  by  a  jury,  it 
would  be  irregular  to  receive  it  at  this  time. 

Sherwood,  J.  and  Macaulay,  J.,  of  the  same  opinion. 

Macaulay,  J.,  had  been  against  setting  aside  the  first 
verdict,  and  his  sentiments  continued  unchanged. 

Per  Cur. — Rule  discharged. 


Power  et  al.  v.  Ruttan,  Esq.,  Sheriff. 

The  court  will  not  grant  a  new  trial  upon  an  objection  to  the  jury  having  been 
summoned  by  a  relation  of  either  party,  when  the  objection  was  known  before 
the  trial  to  the  opposite  party,  and  waived.  After  two  verdicts  in  a  doubtful 
case  and  upon  a  question  of  fraud,  the  court  will  not  grant  another  trial,  un- 
less it  is  absolutely  clear  that  the  verdict  was  wrong. 

A  new  trial  had  been  granted  on  a  former  occasion  in  this 
case  ;  and  at  the  last  assizes  for  the  Newcastle  District  it 
was  tried  again,  and  the  plaintiff  obtained  a  verdict.  The 
jury  was  returned  by  the  coroner,  who,  as  it  appeared,  was 
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a  near  relation  of  one  of  the  plaintiffs  ;  it  appeared  however,, 
that  the  objection  was  known  to  the  defendant  before  the 
trial — notwithstanding  which  he  made  no  objection  to  the 
jury  being  empanelled,  and  the  defendant  in  other  ways 
waived  the  objection.  The  real  matter  in  dispute  wasy 
whether  certain  property,  which  had  been  seized  and  sold 
by  the  defendant  under  an  execution,  had  been  transferred 
bona  fide  to  the  plaintiffs,  or  whether  the  transfer  was 
colorable  only  and  fraudulent. 

In  Michaelmas  Term  last  the  Solicitor  General  obtained 
a  rule  nisi  for  a  new  trial.   Boswell  shewed  cause. 

Per  Curiam. — We  are  of  opinion  that  the  rule  for  a  new 
trial  should  be  discharged.  As  respects  the  objection  to  the 
jury,  because  they  were  summoned  by  a  coroner  liable  to 
be  excepted  against,  from  his  relation  to  the  plaintiff,  it  is 
clear  we  cannot  interfere  on  that  ground.  The  defendant's 
counsel  and  the  defendant  were  aware  of  the  objection 
before  the  jury  were  empanelled  :  they  not  only  made  no 
objection,  but  it  appears  from  an  affidavit  filed  that  they 
deliberately  waived  it.  The  evidence  certainly  disclosed  a 
suspicious  case,  but  the  circumstances  of  suspicion  were 
fully  investigated,  and  have  been  submitted  to  the  con- 
sideration of  a  jury,  after  both  parties  were  made  aware 
from  a  former  trial  of  the  case  what  each  would  endea- 
vour to  establish.  The  question  of  fraud  or  no  fraud  is  one 
which  is  peculiarly  the  province  of  the  jury  to  deal  with  ; 
and  in  such  cases,  when  there  has  been  no  suspicion,  and 
when  the  jury  have  not  been  misdirected,  their  verdict 
should  be  conclusive,  unless  we  can  clearly  see  that  the  jury 
have  come  to  an  erroneous  conclusion.  We  see  no  absolute 
impediment  in  law  to  the  plaintiff  recovering.  The  jury 
were  charged  in  such  a  manner  as  to  give  to  the  defen- 
dant the  full  benefit  of  every  consideration  which  the  facts 
suggested  in  his  favour.  We  have  no  reason  to  believe 
that  any  new  light  could  be  thrown  on  the  case  at 
a  third  trial ;  and  to  set  aside  this  second  verdict,  unless 
upon  a  strictly  legal  ground,  would  be  in  a  manner 
usurping  the  province  of  a  jury.  If  we  were  clear  that 
their  conclusion  was  wrong,  we  should  not  hold  ourselves 
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disabled  from  sending  the  cause  again  to  trial ;  but  in  a 
doubtful  case,  especially  one  of  this  nature,  there  must  be 
an  end  to  litigation.  The  damages  are  apparently  high, 
but  two  juries  have  given  very  nearly  the  same  sum  ;  and 
it  is  sworn  by  the  plaintiffs  that  they  do  not  exceed  the 
amount  of  their  losses. 

Per  Cur.— Rule  discharged. 


Lowes  r.  Jarvis;  Esq.,  Sheriff. 

In  trespass  against  a  sheriff  for  seizing  goods  in  execution,  it  is  not  enough  to 
call  the  bailiff  who  made  the  seizure,  and  prove  by  him  that  he  had  a  warrant, 
without  producing  it,  or  giving  some  "satisfactory  account  of  it  to  excuse  its 
non-production. 

Trespass  for  taking  the  goods  of  the  plaintiff.  At  the 
trial,  at  the  last  assizes  for  the  Home  District,  a  witness 
was  called  for  the  plaintiff,  who  stated  that  under  a  war- 
rant, which  was  not  produced  nor  it#  absence  sufficiently 
accounted  for,  he  had  seized  the  goods  in  question.  No 
privity  between  him  and  the  sheriff  was  otherwise  shewn 
than  by  this  verbal  account  of  a  warrant.  It  did  not  ap- 
pear upon  what  process  any  warrant  issued,  nor  in  fact  that 
any  process  had  come  ta  the  sheriff,  or  had  been  sued  out 
in  the  suit  which  the  bailiff  spoke  off.  The  defendant's 
counsel  objected  to  the  proof  as  insufficient ;  but  the  jury 
found  for  the  plaintiff,  with  30/.  damages. 

Gamble,  for  defendant,  obtained  a  -rule  nisi  to  set  aside 
this  verdict,  as  not  sustained  by  the  evidence.  Sullivan 
shewed  cause. 

/  The  Court  were  of  opinion,  with  the  learned  judge  who 
tried  this  cause,  that  the  connexion  between  the  sheriff  and 
the  bailiff  was  not  sufficiently  established  to  make  the 
sheriff  responsible  for  the  alleged  trespass ;  and  they  made 
the  rule  absolute  without  costs. 

Per  Cur, — Rule  absolute  without  costs. 


Truscott  et  al.  v.  Lagourge. 

A  promissory  note  made  payable  at  a  particular  place,  must  be  presented  for 
payment  at  that  place  on  the  day  on  which  it  falls  due,  or  the  holder  cannot 
recover. 
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Assumpsit  on  a  promissory  note,  made  payable  at  the 
bank  of  Messrs.  Truscott  and  Green  ninety  days  after  date. 
The  defendant  was  sued  as  endorser.  The  only  proof  of 
presentment  at  the  bank  was  that  the  note,  which  fell  due 
on  the  15th  April,  had  been  lying  some  time  at  the  bank  of 
Truscott  and  Green,  who  had  discounted  it  through  their 
agent  at  Brantford.  This  agent,  being  responsible  by  the 
terms  of  his  agency  for  all  notes  discounted  by  him,  had 
taken  the  note  from  the  bank  on  the  11th  August,  (the  day 
before  it  fell  due),  in  order  to  procure  payment  if  possible. 
It  was  proved  that  there  were  no  funds  of  the  defendant  in 
the  bank  on  the  15th  April.  The  plaintiffs  obtained  a 
verdict,  subject  to  the  opinion  of  the  court  whether  the  pre- 
sentment at  the  bank,  averred  in  the  declaration,  was  suf- 
ficiently proved. 

 for  plaintiff.    Gamble  for  defendant. 

Per  Cur. — We  are  all  of  opinion  that  the  verdict  must  be 
set  aside.  It  is  clear  that  proof  of  the  presentment  at  the 
bank  was  necessary  ;  it  is  equally  clear  that  no  one  did  in 
fact  present  the  note  there  on  or  after  the  day  when  it  fell 
due.  If  the  bank  has  actually  held  the  note  at  maturity, 
the  proof  of  there  being  no  funds  in  their  hands  would  be 
sufficient.  Non-payment  at  the  bank  on  the  14th,  when  the 
note  was  taken  from  the  bank,  is  immaterial. — 1  Esp.  N.  P. 
C.  262.  When  the  agent  of  Messrs.  Truscott  and  Green  took 
the  note  away  from  the  bank  it  was  charged  to  him  in  ac- 
count; and  it  seems  that  he,  rather  than  the  bank,  was  from 
that  time  the  actual  holder  of  the  note  ;  but  at  all  events  the 
note  cannot  possibly  be  held  to  have  been  presented  at  the 
bank,  when  it  was  neither  taken  there  by  any  person  nor 
lying  there  for  payment. 

Per  Cur. — Rule  to  set  aside  the  verdict  absolute. 


Watson  v.  Fothergill. 
Where  a  verdict  has  been  taken  by  consent  for  plaintiff,  subject  to  a  reference, 
the  court  will  not,  on  account  of  a  failure  in  the  arbitrators  to  make  an  award , 
allow  judgment  to  be  entered  for  the  verdict,  though  such  failure  be  imputed 
to  the  defendant. 

This  case  had  been  referred  at  Nisi  Prius,  and  a  verdict 
taken  for  plaintiff  by  consent.    No  award  was  made  ;  and 
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Spragge  for  plaintiff,  obtained  a  rule  on  the  defendant  to 
shew  cause  why  he  should  not  be  allowed  to  enter  up 
judgment  on  the  verdict  on  account  of  the  failure  of  the  ar- 
bitrators to  make  an  award  being  imputable  to  the  defen- 
dant, which  was  supported  by  affidavits.  The  Solicitor 
General  shewed  cause  upon  affidavits  repelling  the  allega- 
tion against  defendant ;  and  also  because  the  rule  of 
reference  was  not  made  a  rule  of  court. 

Per  Cur. — The  reference  had  not  been  made  a  rule  of 
court,  and  we  have  therefore  no  jurisdiction  over  the  matter. 
The  affidavits  on  the  part  of  defendant  repel  the  assertion 
that  the  failure  of  the  reference  was  to  be  attributed  to  defen- 
dant, so  that  the  grounds  of  the  application  fail.  And  at 
any  rate,  it  does  not  appear  that  the  courts  in  any  such 
case  have  gone  further  than  to  make  an  order  that  judg- 
ment shall  be  entered  unless  defendant  will  submit  to 
another  reference  on  reasonable  terms. 

Rule  discharged. 


Hall  v.  Griswold. 

The  court  set  aside  an  assessment  of  damages,  where  the  record  was  not  entered 
till  the  morning  of  the  second  day  of  the  assizes ;  there  being  no  assent  on  the 
part  of  the  defendant. 

Damages  were  assessed  in  this  case  at  the  last  assizes 
for  the  Home  District.  The  record  was  not  entered  on  the 
first  day,  and  it  became  a  question  with  the  learned  judge 
whether  he  could  properly  receive  it  on  the  second  day  at 
the  instance  of  the  plaintiff,  there  being  no  one  on  the  part 
of  the  defendant  to  assent  or  object. 

Per  Cur. — The  rule  of  court  is  peremptory  as  to  issues — 
that  they  shall  be  entered  the  first  day ;  and  this  has  been 
observed  by  the  judges,  perhaps  not  inflexibly  but  strictly  ; 
so  that  causes  are  not  allowed  to  be  entered  after  the  first 
day  without  the  consent  of  the  defendant,  and  without  some 
sufficient  reason  being  shewn  why  they  were  not  entered  in 
time.  With  respect  to  default  cases,  we  think  that  they 
should  be  governed  by  the  same  rule,  for  our  statute  2  Geo. 
IV.,  ch.  1,  sec.  29,  enacts  "that  in  all  such  cases  the 
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damages  shall  be  ascertained  at  the  same  time  and  in  like 
manner  as  if  the  parties  had  pleaded  to  issue."  This 
seems  to  put  them  on  the  same  footing  as  to  questions  of  this 
kind,  and  it  is  reasonable  that  they  should  be  so.  As  the 
damages  were  assessed  subject  to  the  confirmation  of  the 
court,  and  as  we  think  such  a  laxity  of  practice  in  this 
respect  which  such  a  precedent  might  introduce  is  not  to 
be  euconraged,  the  assessment  of  damages  must  be  set 
aside. 


Norton,  Administrator,  v.  Post. 

A  foreign  judgment  is  not  proved  by  a  certificate  of  the  clerk  of  the  court  that 
judgment  had  been  rendered  in  the  suit  for  such  a  sum  in  favor  of  the  plaintiff. 

This  was  an  action  on  a  foreign  judgment,  alleged  to 
have  been  rendered  in  a  court  in  Vermont.  .The  only 
evidence  given  of  the  judgment  was  a  certificate  of  the 
clerk  of  the  court  that  on  such  day  judgment  had  been 
rendered  in  the  suit,  &c,  for  the  sum  of,  &c.  There  was 
no  exemplification  or  sworn  copy  of  a  record,  no  original 
minute  of  a  judgment,  nor  any  evidence  that  it  was  not  the 
ordinary  course  to  enter  judgment  on  a  roll.  The  learned 
judge  at  the  trial  reserved  for  the  consideration  of  the 
court,  whether  the  verdict  taken  could  be  sustained  on  the 
evidence. 

Bidwell  argued  for  the  plaintiff.  Sherwood,  if.,  for  the 
defendant. 

Per  Cur. — It  is  impossible  to  admit  this  certificate  as 
evidence  of  a  foreign  judgment.  The  verdict  must.be  set 
aside  and  a  non-suit  entered. 


Executors  of  Tiffany  v.  Bullen. 

Papers  are  not  regularly  served  by  being  delivered  to  the  clerk  of  the  attorney,  at 
a  distance  from  the  attorney's  residence,  when  the  clerk  is  casually  at  the 
place  of  service. 

In  this  case  the  plaintiffs  had  obtained  a  rule  nisi  for  refer- 
ring to  the  master  to  compute  principal  and  interest,  and  to 
tax  costs  on  the  note  declared  upon  in  this  action  ;  judg- 
ment having  gone  by  default.    The  defendant  shewed  for 
t  vol.  v. 
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cause  that  he  had  demanded  particulars  under  a  judge's 
order,  and  that  the  plaintiffs  had  nevertheless  proceeded 
without  noticing  this  demand,  and  had  signed  judgment. 
The  plaintiffs'  attorney,  on  the  other  hand,  shewed  that 
after  he  had  declared,  he  had  conversed  with  the  defendant's 
attorney,  and  told  him  that  the  only  demand  was  a  note  of 
500/.,  which  was  declared  on,  and  that  he  would  wait  for 
the  plea  to  suit  the  convenience  of  the  defendant's  attorney, 
provided  that  the  latter  would  dispense  with  the  regular 
notice  of  trial ;  that  notwithstanding  this  agreement,  and 
although  the  defendant's  attorney  well  knew  that  the  only 
demand  was  upon  the  note,  he  served  a  demand  of  par- 
ticulars on  a  clerk  of  plaintiffs'  attorney,  who  happened  to 
be  in  Toronto,  (the  attorney  himself  residing  in  Hamilton,) 
of  which  the  attorney  was  informed  by  his  clerk;  but  the 
issue  was  then  so  near  that  the  plaintiffs'  attorney  Was  un- 
willing to  recognize  the  service  unless  compelled. 

Per  Cur. — We  have  formerly  held  that  a  service  upon 
an  attorney's  clerk  to  be  sufficient  should  be  in  his  master's 
office,  or  at  least  in  the  same  place,  and  while  he  is  engaged 
in  his  master's  service.  Here  it  was  at  a  place  fifty  miles 
distant,  while  the  clerk  was  absent  on  a  visit ;  and  it  would 
be  unsafe  to  subject  suitors  to  the  chance  of  papers  so 
served  being  brought  regularly  and  in  time  to  the  know- 
ledge of  the  attorney.  The  attorney,  it  is  true,  was  opposed 
to  the  service,  but  he  refused  to  recognize  it,  and  we  think 
he  had  a  right  to  do  so :  he  knew,  to  be  sure,  that  it  had 
been  served,  but  not  regularly  served. 

Tiffany  for  plaintiff.    Spragge  for  defendant. 

Per.  Cur. — Rule  to  compute  absolute. 


Truscott  et  al.  v.  Goldie  et  al. 

Where  defendants  filed  a  sham  demurrer,  which  was  argued  before  a  judge  at 
chambers,  as  a  dilatory  plea — Held  that  the  defendants  were  still  entitled  to 
short  notice  of  trial,  although  there  was  not  sufficient  time  to  give  it  before 
the  next  assizes,  owing  to  the  delay  occasioned  by  the  demurrer. 

The  declaration  in  this  case  was  in  assumpsit  on  the 
common  counts.  The  defendant  filed  a  general  demurrer, 
and  as  it  was  evident  the  demurrer  could  only  have  been 
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intended  to  throw  the  cause  over  the  assizes,  the  plaintiffs 
applied  to  a  judge  in  vacation,  under  the  37th  sec.  of  the 
statute  2  Geo.  IV.,  eh.  1,  and  obtained  an  appointment  to 
argue  the  plea,treating  it  as  a  dilatory  plea,  and  procured  an 
order  of  the  judge  for  taking  it  off  the  file.  This  took  place 
just  before  the  assizes ;  another  plea  was  pleaded,  and  there 
being  no  time  for  giving  notice  of  trial,  the  plaintiff,  on  the 
second  day  of  the  assizes,  served  the  defendants  with  a 
notice  that  the  record  was  entered,  and  proceeding  to  try 
the  cause,  obtained  a  verdict. 

Spragge  for  defendant,  moved  to  set  aside  this  verdict  for 
irregularity,  as  no  notice  of  trial  had  been  given.  Tiffany 
shewed  cause. 

Robinson,  C.  J. — I  am  quite  sure  the  legislature  intended 
their  provision  to  extend  to  demurrers — more  especially  to 
general  demurrers.  They  certainly  do  not  come  within  the 
term  dilatory  pleas,  though  in  point  of  fact  they  may  be 
and  frequently  are  filed  for  no  other  purpose  than  to  gain 
time.  The  legislature  seems  to  have  used  the  term 
"  dilatory  plea"  without  attending  to  its  proper  significa- 
tion, as  appears  from  their  expression—"  in  case  such  plea 
shall  be  of  a  matter  of  law  and  not  of  fact ;"  and  I  believe 
that  it  has  been  held  in  several  cases  that  demurrers  evident- 
ly frivolous  may  be  disposed  of  under  this  provision  of  the 
statute.  As  to  the  question  raised  here  with  regard  to  notice, 
it  must  have  been  intended  by  the  act  to  dispense  with  the 
regular  notice  of  trial ;  for  otherwise  the  provision  "that  the 
defendant  shall  be  bound  to  go  to  trial  at  such  time  as  he 
would  have  been  bound  to  go  to  trial  in  case  he  had  pleaded 
an  issuable  plea  in  the  first  instance,  and  not  such  dilatory 
plea,"  would  be  nugatory  and  unmeaning.  It  may  there- 
fore allow  of  a  short  notice  of  trial ;  but  here  no  notice  was 
in  fact  given  until  after  the  assizes  had  commenced ;  and  as 
it  is  necessary  the  defendant  should  know  before  the  as- 
sizes begin  whether  the  plaintiff  intends  to  try  the  cause, 
we  are  of  opinion  that  this  verdict  must  be  set  aside  on  the 
ground  moved. 

Per  Cur. — Rule  absolute. 
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Arnold  v.  Fish. 

If  a  defendant  lie  by  and  allow  plaintiff  to  take  several  steps,  he  thereby  waives 
previous  irregularities  in  the  proceedings  ;  he  should  have  taken  the  earliest 
opportunity  of  excepting  to  them.  And  if  he  move  a  judge  in  chambers,  he 
must  state  all  the  irregularities  he  relies  on,  and  cannot  afterwards  in  term 
resort  to  other  irregularities,  which  existed  at  the  time  of  the  application  to  the 
judge  but  were  not  then  objected  to. 

The  defendant's  attorney  in  this  case  had  been  before  a 
judge  in  chambers,  and  obtained  a  summons  for  setting 
aside  the  service  of  the  process  and  all  subsequent  pro- 
ceedings, for  irregularity,  on  these  grounds: — 1st,  because 
the  process  had  not  been  served  by  a  sheriff  or  his  officers, 
as  the  statute  requires ;  and  2nd,  because  the  notice  on  the 
back  of  the  copy  of  the  process  served  was  misdirected,  the 
defendant's  name  being  written  "  Tish,"  instead  of  Fish. 
The  learned  judge  discharged  the  application,  conceiving 
that  for  such  irregularities  as  were  objected  here,  the  defen- 
dant should  have  moved  more  promptly  and  not  lain  by  until 
the  plaintiff  had  declared  and  taken  subsequent  steps — for  in 
fact  interlocutory  judgment  had  been  signed.  King,  this 
term  moved  the  court,  arguing  that  as  a  term  had  not  inter- 
vened since  the  irregularities  complained  of,  it  could  not  be 
considered  too  late ;  and  he  urged,  as  a  new  exception  to 
the  plaintiff's  proceeding,  that  he  had  not  served  the  defen- 
fendant  with  a  notice  of  declaration  being  filed.  Draper 
shewed  cause. 

Per  Cur. — If  there  were  no  objections  to  this  motion 
on  the  ground  of  its  coming  too  late,  we  should  still  not 
set  aside  the  proceedings  on  the  objections  which  have 
been  raised.  As  to  the  process  not  being  served  by  the 
sheriff  or  his  officers,  it  appears  clearly  in  the  affidavits 
before  us  that  the  defendant  waived  any  exception  on  that 
score,  by  recognizing  the  service.  With  respect  to  the 
alleged  misnomer  in  the  notice,  which  is  nothing  more  than 
the  omission  to  cross  the  letter  (T),  it  would  be  a  slender 
ground  indeed  to  proceed  upon.  If  we  were  to  give  way  to 
such  an  objection,  we  must  treat  every  case  as  a  misnomer 
where  a  "  T  "  has  not  been  crossed  or  an  a  I  "  dotted.  It  is 
evident  here  what  was  intended;  the  defendant  could 
not  be  misled  ;  his  name  was  properly  written  in  the  body 
of  the  writ,  and  the  notice  is  directed  to  the  tvithin  defendant 
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As  to  the  notice  of  declaration  filed  not  being  served, 
that  may  be  necessary  when  the  plaintiff  is  only  bound  to 
file  a  declaration  and  not  to  serve  it ;  but  when  he  serves  a 
copy,  as  was  necessarily  done  here,  no  better  notice  can  be 
given  of  declaration  filed  ;  but  whatever  there  might  be  in 
this  exception,  the  defendant  cannot  be  allowed  to  raise  it 
now,  because  when  he  moved  the  judge  in  chambers  on 
the  ground  of  irregularity,  he  was  bound  then  to  point  out 
all  the  irregularities  he  complained  of.  He  expressed  no 
desire  before  the  judge  at  chambers  to  be  relieved  on  the 
merits,  which  course  the  judge  suggested  was  open  to  him. 

Rule  discharged. 


Crooks  v.  Davis  et  al. 

It  is  no  objection  to  a  declaration  served,  that  the  attorney's  name  is  not  signed  to 
it.    Service  on  the  agent  in  the  cause,  though  not  the  general  agent,  is  good. 

Spragge  obtained  a  rule  nisi  for  setting  aside  proceedings 
in  this  cause,  because  after  plaintiff  had  been  allowed  to 
amend  his  declaration  he  had  served  the  amended  copy  on 
an  attorney,  as  agent  for  the  defendant's  attorney,  though 
he  was  not  in  fact  his  booked  agent,  and  because  to  this 
copy  of  the  declaration  the  name  of  the  plaintiff's  attorney 
was  not  subscribed.    Ridout  shewed  cause. 

The  Court  discharged  the  rule,  it  appearing  that  the  at- 
torney on  whom  the  service  was  made  was  in  fact  agent  in 
this  cause  ;  and  they  considered  the  absence  of  the  signature 
of  the  plaintiff's  attorney  no  objection,  his  name  appearing 
in  the  commencement  of  the  declaration  as  usual,  and  the 
name  subscribed  being  no  part  of  the  declaration. 

Per  Cur, — Rule  discharged. 


Fisher  et  al.  v.  Edgar. 

Defendant  gave  a  cognovit  with  leave  to  issue  execution-;  at  the  foot  was  a 
memorandum  signed  by  plaintiff,  deferring  payment  of  part  of  the  debt  to  a 
day  subsequent  to  that  fixed  for  the  issuing  execution.  The  plaintiff  issued  a 
Ji.  fa.  for  the  whole  on  the  first  day ;  and  the  court  made  absolute  a  rule  for 
restraining  the  levy  according  to  the  terms  of  the  memorandum,  with  costs. 
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In  this  cause  the  defendant  had  executed  a  cognovit,  with 
leave  to  issue  execution  for  the  debt  on  a  given  day ;  at 
the  foot  of  which  was  written  a  memorandum,  signed  by 
the  plaintiff,  stating  that  the  execution  might  be  taken  out 
on  a  day  named  for  100/.,  part  of  the  debt,  and  for  the 
remainder  on  a  subsequent 'day.  The  day  first  mentioned 
having  passed,  the  plaintiffs  took  off  this  memorandum  from 
the  cognovit  and  entered  judgment,  and  took  out  execution 
for  the  whole. 

Draper  moved  to  restrain  the  levy  to  100Z. ;  and  upon 
cause  being  shewn  by  Washburn  for  the  plaintiffs,  the 
Court  made  the  rule  absolute  and  granted  the  costs  of  the 
application. 


Saxon  and  McKnight  v.  McFarlane  et  al. 

In  assumpsit  to  recover  a  promissory  note,  the  declaration  contained  the  common 
money  counts  only.  Judgment  having  gone  by  default,  the  plaintiffs  on  asses- 
sing damages,  proved  that  a  copy  of  the  note  was  attached  to  the  declaration 
"  filed  and  to  the  copy  sent  to  the  sheriff  to  be  served,  without  proving  defen- 
dants' signature :  Held  sufficient. 

Assumpsit.  The  declaration  was  on  the  common  money 
counts.  Judgment  by  default  was  obtained,  and  at  the 
assessment  of  damages  the  plaintiffs  produced  a  promissory 
note,  expecting  to  recover  upon  it,  though  not  declared  on, 
and  without  proof  of  defendants'  signature,  on  giving  evi- 
dence vive  voce  that  a  copy  of  the  note  was  attached  to  the 
declaration  filed  in  the  crown  office,  and  a  copy  also  an- 
nexed to  the  copy  of  declaration  sent  to  the  sheriff  to  be 
served.  The  question  was  whether  this  evidence  entitled 
the.  plaintiffs  to  recover  under  our  statute  5  Wm.  IV.,  ch.  1. 

Robinson,  C.  J.,  was  of  opinion  that  as  the  intention  of  the 
legislature  was  to  save  costs  and  to  simplify  proceedings  in 
actions  of  this  nature,  the  court  should,  for  the  sake  of  the 
parties,  carry  the  act  into  effect  liberally,  and  without  any 
unnecessary  strictness  in  applying  the  rules  of  evidence. 
He  considered  that  evidence  of  the  copy  of  the  note  being 
attached  did  not  require  to  be  given  with  the  same  strictness 
as  if  it  were  proof  of  the  contract  or  other  cause  of  action. 
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He  held  it  to  be  clear  that  the  4th  and  10th  clauses  required 
it  to  be  shewn  that  a  copy  of  the  note  was  annexed 
to  the  copy  of  the  declaration  served  as  well  as  to  the 
declaration  filed  ;  but  that  these,  being  requisitions  of  the 
statute,  were  sufficiently  complied  with  by  viva  voce  testi- 
mony being  given  that  a  copy  of  the  note  was  annexed  to 
the  declaration  filed,  and  also  to  the  copy  of  the  declaration 
when  sent  out  to  be  served. 

Sherwood,  J.  and  Macaulay,  J.,  agreed  that  the  plain- 
tiffs might  in  thi§  case  recover  on  the  evidence  given. 

Per  Cur. — Postea  to  the  plaintiffs. 


Barnes  v.  McMartin. 

The  court  will  not  grant  an  attachment  for  non-payment  of  money  pursuant  to 
an  award,  which  has  been  demanded  under  a  power  of  attorney,  unless  the 
affidavit  of  demand  shew  that  it  has  been  made  after  the  time  appointed  for 
paying  the  money. 

The  plaintiff  in  this  case  had  obtained  a  rule  nisi  for  an 
attachment  for  non-performance  of  an  award  to  pay  a  sum 
of  money  at  a  certain  day  and  place.  The  affidavit  on 
which  the  rule  was  obtained  stated  that  A.  B.  under  a 
power  of  attorney,  of  which  a  copy  was  annexed,  demanded 
the  money,  but  it  was  not  said  on  what  day  he  made  the 
demand,  nor  that  it  was  after  the  day  mentioned  in  the 
award.  i 

Robinson,  C.  J. — I  think  we  ought  not  to  grant  any  at- 
tachment on  this  affidavit.  It  is  very  true  that  the  letter  of 
attorney  bears  date  after  the  day  when  the  money  was 
demandable,  and  that  the  affidavit  states  a  demand  of  less 
than  the  whole  sum,  from  which  we  may  infer  that  part  had 
been  before  paid ;  but  in  my  opinion  we  should  not  be  left 
to  collect  so  material  a  fact  from  circumstances  and  infer- 
ences and  references  to  the  date  of  other  papers.  An 
attachment  is  a  summary  proceeding  and  the  failure  which 
warrants  it  should  be  distinctly  and  directly  set  forth  on 
oath — the  affidavit  should  be  sufficient  on  the  face  of  it.  Sup- 
pose by  possibility  the  truth  should  be,  that  a  demand  was 
never  made  after  the  day  set;  it  would  be  strange  that  the 
person  attached  should  not  have  it  in  his  power  to  expose 


144  king's  BENCH,  EASTER  TERM,  6  WM.  IV. 


the  falsity  of  the  statement,  but  how  could  he  disprove  an 
averment  of  this  material  fact,  made  in  so  uncertain  a  form? 
And  if  it  should  be  the  case  that  a  demand  was  made  too 
soon,  there  could  be  no  assignment  of  perjury,  although  the 
demand  would  be  a  mere  nullity,  for  no  time  is  mentioned 
in  the  affidavit.  The  rule,  I  think,  should  be  discharged. 
In  all  pleadings,  civil  and  criminal,  statements  of  indis- 
pensible  facts  must  be  made,  with  time  and  place ;  and  an 
affidavit  to  ground  an  attachment  should  not  be  less  certain. 
Sherwood,  J.  and  Macaulay,  J.,  agreed. 

Per  Cur. — Rule  discharged. 


Doe  ex  dem.  Fisher  v.  Chesser  et  al. 

The  purchaser  of  lands  at  a  sheriff's  sale  under  a  judgment  and  execution,  is 
entitled  to  recover  in  ejectment  against  the  debtor,  in  his  legal  representation  in 
possession,  without  proof  of  the  title  of  such  debtor. 

John  Chesser  the  elder  died  in  possession  of  one  un- 
divided moiety  of  the  premises  mentioned  in  the  declaration 
in  this  case — Nos.  9  and  10,  in  the  4th  concession  of  the 
township  of  Plantagenet,  in  the  Ottawa  District ;  and  after 
his  decease  an  action  was  brought  against  his  administrator 
by  the  lessor  of  the  plaintiff:  judgment  was  recovered  ;  and 
after  fi.fa.  against  goods  &  fi.fa.  against  his  lands  issued? 
upon  which  the  premises  in  question  were  sold  by  the 
sheriff  and  bought  by  the  lessor  of  the  plaintiff.  At  the 
time  of  the  sale  one  Thomas  Lee,  Joseph  LeQuie,  John 
Chesser,' the  eldest  son  and  heir-at-law  of  John  Chesser 
deceased,  jointly  held  possession  of  the  premises.  They 
are  the  defendants  in  this  action.  The  case  was  tried  at 
the  last  assizes  for  the  Eastern  District,  before  Sherwood,  J., 
and  the  plaintiff  obtained  a  verdict,  subject  by  consent  of 
both  parties  to  certain  points  reserved  for  the  consideration 
of  this  court.  The  lessor  of  the  plaintiff  proved  his  judg- 
ment against  the  administrator,  deceased,  the  fi.fa.  against 
the  goods,  the  fi.fa.  against  the  lands,  the  sale  and  deed  of 
the  sheriff  to  him,  and  the  possession  of  John  Chesser  at  the 
time  of  his  death,  and  there  rested  his  case.  The  defendants 
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then  ad  Inced  evidence  to  shew  that  John  Chesser  the 
deceased  had  no  estate  whatever  in  the  premises  at  the 
time  of  his  death,  the  legal  estate  then  being  in  one  Joseph 
Fortune,  who  afterwards,  and  before  the  judgment  in  favor 
of  the  lessor  of  the  plaintiff,  sold  the  premises  to  one 
Thomas  Mears,  who  afterwards  sold  and  conveyed  them  to 
one  Alfred  Chesser.  Certain  legal  objections  were  taken 
to  the  defendant's  testimony,  which  form  the  reserved 
points.  It  was  urged  at  the  trial,  and  afterwards  Vae 
objection  was  renewed  in  banc,  that  the  evidencegiven  by 
the  defendants  for  the  purpose  of  proving  the  legal  estate 
in  a  stranger  was  improperly  admitted  at  the  trial.  It  was 
alleged  that  if  the  judgment  had  been  recovered  against 
John  Chesser  and  the  sale  had  occurred  in  his  lifetime, 
and  the  action  had  been  brought  against  him,  no  such 
testimony  would  have  been  admissible ;  and  that  the  same 
rule  of  evidence  is  applicable  to  the  heir-at-law  and  to  the 
other  defendants,  his  co-tenants. 

The  case  was  argued  in  Hilary  Term,  by  Draper  for 
plaintiff,  and  Bogert  for  defendant. 

Robinson,  C.  J". — Upon  the  report  of  this  case  made  by 
the  learned  judge  who  presided  at  the  trial,  I  am  of  opinion 
that  we  ought  not  to  enter  upon  the  consideration  of  any 
of  the  legal  objections  raised  to  the  title  of  the  deceased 
John  Chesser.  He  died  in  possession  of  the  land  for  which 
this  ejectment  is  brought.  This  defendant  Chesser  is  heir- 
at-law  of  his  late  father.  It  seems  however  that  the  father 
possessed  the  premises  as  tenant  in  common  with  one 
Hager,  and  of  course  no  greater  interest  can  be  considered 
to  have  devolved  on  his  son,  one  of  these  defendants,  as 
his  heir.  At  the  trial,  the  defendants  took  legal  exceptions 
to  the  title  of  Chesser  deceased,  which  was  rested  on  the 
footing  of  disseisin.  The  grantee  ( of  the*5*  Crown  was 
William  Fortune ;  and  it  was  contended  that  his  title,  or 
rather  that  the  title  of  his  heir  Joseph  Fortune,  had  not 
been  divested  by  the  wrongful  entry  of  John  Chesser ;  and 
several  points  were  relied  on  for  establishing  that  Chesser 
could  not  have  acquired  a  title  by  disseisin.  The  defen- 
dants then  shewed  that  one  Alfred  Chesser  had  acquired 
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by  purchase  the  title  of  Joseph  Fortune,  and  this  title  was 
set  up  to  defeat  that  of  the  lessor  of  the  plaintiff. 

I  will  not  say  anything  now  that  may  have  the  effect  of 
prejudicing — so  far  as  my  opinion  may  be  required — the 
case  which  these  defendants  or  any  of  them  may  choose 
hereafter  to  advance  as  plaintiffs  in  ejectment.    But  there 
is  a  consideration  which,  it  appears  to  me,  the  court  is  not 
at  liberty  to  pass  by,  and  which  makes  it  necessary,  I  think, 
to  avoid  entering  at  present  either  into  the  exceptions  which 
have  been  taken  to  the  plaintiff's  tide  or  to  the  title  of 
Alfred  Chesser  which  the  defendants  have  set  up.    It  is  a 
well  established  principle  that  the  purchaser  under  a  judg- 
ment and  execution  is  under  no  necessity  of  proving  title 
in  the  debtor,  if  he  is  driven  to  an  ejectment  to  gain  posses- 
sion of  the  property  from  him.    His  title  is  to  be  presumed, 
and  he  is  not  at  liberty  to  set  up  title  in  another.    If  this 
judgment  and  execution  had  been  against  the  elder  Chesser 
in  his  lifetime,  he  could  not  have  put  the  purchaser  at 
sheriff's  sale  to  proof  of  title  in  him  (Chesser).   The  action 
is  against  the  legal  representatives  of  Chesser,  under  a 
judgment  against  whom  real  estate  is  permitted  by  our 
law  to  be  sold  ;  and  the  execution  is  against  the  real  estate 
of  Chesser  the  elder,  of  whom  the  defendant  Chesser  is 
both  heir  and  administrator.    Succeeding  his  ancestor  in 
the  possession,  he  is  to  be  taken  as  claiming  under  him  ; 
and,  as  his  privy  in  blood,  is  equally  estopped  from  denying 
the  title  of  Chesser  the  debtor,  whose  estate  it  is  in  the 
proceedings  assumed  to  be  from  the  fact  of  his  having  died 
seized.    It  is  true  that  two  other  persons  defend  with 
Chesser  the  younger  ;  but  it  was  not  shewn  that  they  hold 
under  a  title  distinct  from  him  ;  and  it  is  not  to  be  pre- 
sumed that  they  do.    Under  the  facts,  I  am  of  opinion  that 
the  lessor  of  the  plaintiff  was  entitled  to  a  verdict  upon 
proving  the  judgment,  execution,  sale,  sheriff's  deed,  and 
the  dying  seized  of  Chesser  the  elder,  and  the  succession 
of  his  son  to  the  estate.    The  principle  which  raises  the 
presumption  of  title  in  his  favor  upon  proof  of  these  facts 
is  one  which  I  think  it  very  important  to  maintain  in  full 
force ;  for  otherwise  persons  who  may  have  contracted 
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debts  on  the  credit  of  the  property  of  which  they  were  the 
apparent  owners  would  be  in  a  better  situation  if  they 
could  shew  an  imperfection  in  their  title  than  if  they  had 
in  fact  the  legal  estate  which  they  were  supposed  to  have. 
We  see  so  many  contrivances  and  attempts  on  the  part  of 
judgment  debtors  to  defeat  the  remedy  of  their  creditors, 
that  we  ought  above  all  things  to  be  careful  to  afford  no 
facility  by  suffering  a  relaxation  from  the  rule  referred  to, 
which  is  founded  on  sound  principles.  If  Alfred  Chesser 
has  a  title,  he  can  advance  it  in  an  ejectment ;  but  as  the 
case  stands,  the  plaintiff,  I  think,  should  be  allowed  to  enter 
judgment  on  the  verdict  given  for  him  at.  the  trial. 

Sherwood,  J. — When  the  debtor  himself  is  in  possession 
of  the  land,  claiming  to  be  the  owner,  and  is  made  defen- 
dant in  an  action  of  ejectment  by  the  creditor,  he  ought  not 
to  be  allowed  to  shew  a  defect  in  his  own  title  for  the  pur- 
pose of  defeating  the  action.  For  instance,  if  he  holds  the 
land  as  grantee  of  a  married  woman,  who  never  acknow- 
ledged the  execution  of  the  deed  according  to  law ;  or  if 
he  holds  under  a  will  attested  by  only  one  witness ;  he 
ought  not  to  prevail  in  the  action  on  the  ground  of  the 
proving  the  legal  estate  in  a  stranger;  because  his  title 
may  never  be  disputed,  and  was  originally  intended  as  a 
good  and  valid  title.  The  debtor,  however,  would  not  be 
precluded  from  proving  as  a  defence  to  the  action  that  he 
held  merely  as  tenant  at  will  or  at  sufferance,  or  as  the 
servant  or  agent  of  the  legal  owner.  If  his  heir-at-law 
were  found  in  possession  and  was  made  defendant,  he 
might  prove,  I  think,  that  he  never  claimed  the  land  as 
heir-at-law,  but  held  the  possession  for  the  legal  owner  as 
his  servant  or  agent,  or  as  his  tenant.  This  possession 
would  be  presumptive  evidence  of  his  ownership,  it  is  true, 
but  nothing  more  ;  and  he  might  still  shew  the  real  truth 
and  justice  of  the  case  by  proving  such  facts  as  would 
altogether  remove  the  presumption  of  title,  and  consequently 
establish  a  legal  defence  to  the  action  by  shewing  the  pro- 
perty to  be  in  another.  If  he  were  not  allowed  to  make 
this  defence,  his  case  would  be  anomalous,  and  much  hard- 
ship and  injustice  might  follow  by  a  change  of  possession. 
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It  is  a  general  rule  of  evidence  that  the  defendant  may  shew 
the  title  to  be  in  a  third  person,  and  a  tenant  may  prove 
that  his  landlord's  title  has  expired,  or  that  he  has  granted 
the  reversion  to  another;  and  I  can  see  no  reason  why  the 
heir-at-law  should  not  be  allowed  to  shew  that  he  never 
claimed  the  premises  as  heir,  although  he  happened  to  have 
the  possession.  The  present  case,  however,  appears  to  be 
still  stronger  in  favor  of  the  principle  of  shewing  the  title 
in  a  third  person  than  any  one  to  which  1  have  alluded. 
John  Chesser  is  sued  as  joint  tenant  of  the  premises  in 
question  with  the  other  two  defendants.  Now,  because  he 
is  heir-at-law,  should  the  defendants  be  deprived  of  a  right 
which  they  would  undoubtedly  possess  if  they  were  not 
sued  with  him  ?  If  the  other  two  were  sued  together,  they 
might  prove  the  legal  estate  in  another  and  not  in  the  lessor 
of  the  plaintiff,  and  this  would  be  a  good  defence.  Why 
should  they  be  in  a  worse  situation  when  sued  with  the 
heir-at-law  ?  I  think  it  must  be  presumed,  from  the  manner 
in  which  this  action  is  brought,  that  John  Chesser  was  not 
sued  as  heir-at-law,  because  he  could  not  hold  a  joint  title 
in  that  character ;  and  if  he  were  not  sued  as  heir-at-law 
in  possession,  but  as  a  joint  tenant  with  others,  his  character 
at  law  should  not  be  urged  against  him,  especially  as  the 
interests  of  others  are  involved.  I  think  he  is  not  precluded, 
even  as  heir-at-law,  from  shewing  he  never  claimed  any 
estate  in  the  premises  in  that  character. 

Both  my  brothers  being  of  a  different  opinion  from 
myself  in  this  case,  I  think  it  very  probable  I  may  be  found 
in  error,  on  further  consideration  of  the  subject ;  but  my 
present  impression  is  in  favor  of  allowing  the  defendants 
the  right  which  was  conceded  to  them  at  the  trial.  I  still 
think  they  ought  not  to  be  precluded  from  shewing  that  the 
legal  estate  was  never  in  John  Chesser  the  debtor,  but  was 
in  a  third  person  at  the  time  of 'his  death,  and  consequently 
that  the  heir-at-law  took  nothing  by  descent.  My  opinion 
therefore  is,  that  the  judgment  of  the  court  should  be  ex- 
pressed on  the  points  reserved  at  the  trial  of  this  case. 

Macaulay,  J. — I  think  the  plaintiff  entitled  to  recover 
on  the  following  grounds :  John  Chesser,  the  heir-at-law 
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and  administrator,  and  sole  defendant  in  the  judgment 
obtained  by  the  plaintiff,  is  one  of  three  defendants.  Nei- 
ther Mears  nor  Alfred  Chesser  defend  as  landlords,  or 
appear  to  be  possessed  beyond  a  moiety  ;  and  it  is  not 
shewn  that  the  defendants  or  any  of  them  are  their  tenants; 
and  if  presumption  was  resorted  to,  it  ought  to  be  presumed 
that  John  Chesser  possessed  the  moiety  held  by  his  father, 
and  the  other  defendants  the  whole  or  portions  of  the  resi- 
due ;  for  the  whole  estate  is  claimed  in  this  action,  and 
not  merely  a  moiety.  It  appears  that  John  Chesser  the 
defendant  lived  with  his  father  on  these  premises,  as  did 
also  Alfred ;  that  he  was  residing  thereon  at  the  father's 
death,  and  continued  afterwards  so  to  reside.  Then,  if 
Chesser  were  still  living,  and  this  action  was  against  him, 
he  could  not  resist  it  by  disclaiming  all  title  and  proving 
the  legal  estate  to  be  in  others.  The  judgment,  execution, 
and  sale  of  land  of  which  he  was  possessed  ostensibly  in 
fee,  would  constitute  a  quasi  tenancy  between  him  and  the 
sheriff's  vendee,  so  that  he  could  not  renounce  any  right  he 
had  previously  asserted,  however  he  might  shew  that  he 
never  possessed  or  claimed  anything  beyond  a  bare  holding 
at  sufferance  :  any  greater  interest  might  be  sold,  and  the 
defendant  could  not  gainsay  his  former  pretensions  to  the 
injury  of  his  creditor,  who  could  merely  sell  what  he  owned 
without  prejudice  to  the  title  or  rights  of  strangers.  This 
rule  was  adopted  in  this  court  in  the  case  of  Doe  ex  dem. 
Armour  v.  McEwen. 

The  defendant  Chesser  having  continued  to  hold  after 
his  father's  death,  apparently  as  a  descended  estate,  cannot, 
in  the  absence  of  proof  of  holding  in  any  other  spirit  or 
capacity,  controvert  the  father's  right,  any  more  than  he 
himself  could,  if  living.  Where  a  term  had  been  granted 
to  defendant's  father,  on  whose  death  intestate  a  brother  of 
defendant  entered  and  took  administration  and  was  pos- 
sessed till  his  death,  when  defendant  entered,  and  after- 
wards, by  indenture  between  him  and  another,  concerning 
other  premises,  it  was  recited  that  he  was  the  legal  personal 
representative  of  his  brother,  it  was  held  prima  facie  evi- 
dence that  the  term  was  vested  in  him.   Lord  Ellenborough 
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said5  that  being  in  possession  the  law  would  refer  it  to  a 
rightful  rather  than  a  wrongful  title.  Bayley,  J.,  said,  if 
his  possession  was  referab^  to  some  other  title,  it  was  for 
him  to  shew  it.— 6  M.  &  S.  110.  Where  A.  had  been 
tenant  of  certain  premises,  and  upon  his  leaving  them  B. 
took  possession,  it  was  held  that  in  the  absence  of  any 
evidence  to  the  contrary  it  might  be  presumed  that  he  came 
in  as  assignee  of  A.,  though  he  never  paid  rent. — 6  B.  & 
C.  41. 

Any  difficulty  touching  the  other  defendants  seems 
equally  obviated.  Chesser  died  possessed  of  a  moiety,  and 
if  the  defendants  now  hold  any  part  thereof,  they  must  have 
come  in  since  ;  and  they  do  not  shew  how,  when  or  under 
whom  they  obtained  it. 

If  at  the  time  of  the  judgment  the  elegit  debtor  is  entitled 
to  the  whole  property  claimed  in  the  ejectment  by  the  elegit 
creditor,  other  persons,  who  are  in  possession  with  the  elegit 
debtor  when  the  ejectment  is  brought,  must  prove  their  title; 
and  if  they  do  not  the  elegit  creditor  is  entitled  to  judgment 
against  all.- — 2  C.  &  J.  71.  The  judgment  upon  an  elegit 
is  prima  facie  evidence  of  the  debtor's  title  to  the  lands 
therein  comprised,  even  against  those  persons  not  in  privity 
with  him. — 2  Hud.  &  Bro.  199.  I  consider  the  creditor's 
rights  at  the  death  of  Chesser  equivalent  to  those  of  the 
judgment  creditor  in  the  case  first  above  mentioned  ;  and 
if  not,  at  least  so  when  judgment  was  recovered  against 
this  defendant  Chesser,  after  which,  for  aught  we  know, 
the.  other  defendants  may  have  entered.  And  I  consider 
the  sheriff's  sale  and  deed  under  the  judgment  and  execu- 
tion equivalent  to  the  judgment,  and  the  elegit  in  the  last 
mentioned  case  as  presumptive  evidence,  especially  when 
proof  of  long  possession  by  the  debtor  ostensibly  in  fee  is 
superadded.  The  plaintiff  is  not  driven  to  go  into  his  title 
further,  and  the  defendants  have  not  shewn  themselves  to 
hold  under  circumstances  entitling  them  to  impeach  it,  or 
to  controvert  with  the  present  plaintiff  (a  creditor)  the  right 
of  Chesser  deceased  (his  debtor)  as  between  Chesser  and 
strangers  in  the  title  to  all  parties,  so  far  as  is  shewn. 

Per  Cur.  (diss.  Sherwood,  J.) — Postea  to  the  plaintiff. 
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Stewart  v.  Rennie. 

Held  per  Cur.,  that  no  action  would  lie  on  the  agreement  (given  below) — Ist, 
from  the  want  of  consideration;  2ndly,  because  the  contract  was  usurious  on 
the  face  of  it. 

Assumpsit.  Tne  defendant,  on  the  12th  March  1835, 
gave  his  promissory  note  to  the  plaintiff  for  265/.  payable 
in  twelve  months,  and  immediately  after  gave  him  the  fol- 
lowing letter  in  addition  to  the  note  : — 

"  Toronto,  12th  March,  1835.. 

"  Captain  Hugh  Stewart, 

"  Sir, — I  have  this  day  received  from  you  the  sum  of  two  hundred 
and  sixty-five  pounds,  currency,  and  for  which  sum  I  have  given 
my  promissory  note  to  you  payable  in  twelve  months  from  this  date, 
the  original  sum  being  250/.,  and  six  per  cent,  interest  makes  up  the 
amount  to  265/. ;  and  notwithstanding  that  you  have  accepted  of 
my  promissory  note  at  the  above  date,  it  is  perfectly  understood 
between  us  that  should  you  require  the  money  before  the  expiry  of 
the  said  period,  I  shall  instantly  repay  the  whole  amount." 

(Signed)       «  RICHARD  RENNIE." 

The  plaintiff  brought  his  action  on  this  agreement  before 
the  note  became  due.  At  the  trial  it  was  objected  that  the 
agreement  was  void — 1st,  for  want  of  consideration  ;  2nd, 
for  being  usurious  on  the  face  of  it.  The  jury  found  for  the 
defendant. 

Gamble  obtained  a  rale  nisi  for  a  new  trial.  Sherwood^ 
if.,  shewed  cause. 

Robinson,  C.  J.,  thought  the  usury  was  evident  on  the 
face  of  the  instrument ;  and  that  if  it  were  not,  it  rested 
with  the  jury  to  find  it :  that  being  usurious,  the  plaintiff 
could  not  repudiate  the  usurious  agreement  and  sue  for  the 
principal,  though  a  promise  made  afterwards  by  the  defen- 
dant to  pay  the  money  would  be  binding  :  that  a  demand — 
namely,  that  the  plaintiff  "  required  it" — should  have  been 
shewn :  for  which  reasons  he  considered  the  verdict  for 
defendant  was  proper. 

Sherwood,  J. — A  valid  or  sufficient  consideration  or 
recompence  for  making,  or  motion  or  inducement  to  make, 
the  promise  upon  which  the  party  is  charged,  is  of  the  very 
essence  of  every  contract  not  under  seal,  and  must  exist 
although  the  contract  be  reduced  into  writing,  otherwise 
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the  promise  is  void,  and  no  action  can  be  maintained  upon 
it.  The  legal  maxim  is  ex  nudo  pacto  non  oritur  actio. 
Upon  promissory  notes  and  bills  of  exchange  the  consider- 
ation is  presumed  in  law,  but  upon  a  contract  like  the 
present,  the  consideration  must  be  proved  by  the  instrument 
itself.  Here  I  think  no  consideration  whatever  appears. 
There  is  no  benefit  resulting  to  the  defendant,  or  to  any  third 
person  at  his  request.  There  is  no  inconvenience  to  the 
plaintiff  proved  by  the  letter,  because  it  is  quite  uncertain 
whether  the  plaintiff  would  desire  payment  for  want  of  the 
money  or  for  any  other  cause.  If  the  contract  however 
were  valid,  this  action  could  not  be  sustained,  because 
there  was  no  proof  of  any  demand  of  the  money. 

With  respect  to  the  second  objection,  that  the  contract  is 
usurious  on  the  face  of  it  :  If  the  defendant  intended  to 
promise  a  payment  of  265/.,  there  can  be  no  doubt  the  con- 
tract was  usurious.  To  constitute  usury  there  must  be  an 
existing  debt  or  a  loan,  and  an  agreement  to  pay  more  than 
legal  interest  for  the  forbearance  of  the  debt  or  loan.  Now 
here  was  a  loan  of  money  for  twelve  months,  and  a  promis- 
sory note  was  taken  for  the  full  amount  of  principal  a  d 
interest  payable  at  the  end  of  that  period.  The  only  ques- 
tion then  is,  did  the  defendant  by  his  letter  promise  to  pay 
the  265/.  or  the  250/.  when  required  by  the  plaintiff.  The 
fair  conclusion  appears  to  be  that  he  promised  to  pay  the 
whole  amount  of  the  principal  and  interest — namely,  265/. 
That  being  the  case,  the  contract  is  wholly  void  under  12 
Anne  ch.  16,  so  that  on  both  the  objections  the  plaintiff  fails, 
I  think,  to  sustain  this  action.  If  I  felt  a  doubt  of  the  mean- 
ing of  the  parties  as  expressed  in  the  letter,  I  would  have 
no  objection  to  sending  the  case  to  another  jury,  for  the 
purpose  of  submitting  the  question  of  intention  to  them ; 
but  I  cannot  say  I  have  any  doubt. 

Macaulay,  J.,  agreed. 

Per  Cur. — Rule  discharged. 
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McIntyre  v.  Sutherland  et  al. 

In  a  joint  action  against  two,  one  was  held  to  bail  and  afterwards  absconded. 
Judgment  being  entered,  it  was  held  that  the  plaintiff  might  issue  a  ra.  set, 
against  both  defendants,  so  as  to  charge  the  bail  of  the  one  who  had  been  ar- 
rested, but  not  using  it  against  the  other  without  a  new  affidavit  against  him, 
as  required  by  the  statute. 

In  this  case  the  plaintiff  had  arrested  one  of  the  defen- 
dants and  served  the  other  with  non-bailable  process.  He 
obtained  judgment  against  both,  but  the  one  he  had  arrested 
having  absconded  after  giving  bail,  he  was  desirous  of 
proceeding  against  the  bail,  but  met  with  difficulty  on 
account  of  not  being  able  to  take  out  a  ca.  sa.  against  one 
only  of  the  two  defendants,  nor  to  obtain  it  against  both 
for  want  of  an  affidavit  against  the  defendant  who  had  not 
been  held  to  bail.  This  difficulty  could  not  be  removed, 
because  the  plaintiff  could  not  conscientiously  make  such 
an  affidavit  with  regard  to  the  other  defendant  as  the  law 
required. 

Taylor,  for  plaintiff,  moved  the  court  for  leave  to  enter 
a  suggestion  on  the  judgment  roll  of  the  above  facts,  as  a 
ground  for  the  court  to  award  a  ca.  sa.  against  one  defen- 
dant only,  in  order  that  he  might  charge  the  bail,  and  a 
fi.fa.  against  the  other  defendant ;  but 

The  Court  thought  they  wo*uld  be  complying  with  the 
spirit  of  the  act  2  Geo.  IV.  ch.  1,  sec.  15,  and  would  be 
more  clearly  within  the  law,  by  holding  any  such  suggestion 
to  be  unnecessary,  and  allowing  a  ca.  sa.  to  issue  against 
both,  with  an  intimation  that  it  could  only  be  executed 
upon  that  defendant  who  had  been  before  arrested;  and 
that  if  the  other  were  to  be  arrested  under  it  the  court  must 
of  course  discharge  him.  The  words  of  the  statute  are, 
"  that  in  all  cases  in  which  the  party  has  been  held  to 
special  bail,  it  shall  not  be  necessary  to  make  or  file  any 
other  affidavit  before  suing  out  a  ca.  sa.  upon  the  judgment 
obtained  in  the  same  action."  The  plaintiff  therefore, 
having  held  one  of  these  defendants  to  bail,  has  a  right  to 
his  writ  of  ca.  sa.  against  him,  and  the  statute  says  he  may 
have  his  ca.  sa.  upon  the  judgment ;  but,  to  be  consistent 
with  the  judgment,  the  ca.  sa.  must  include  both  the  defen- 
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dants,  otherwise  it  would  be  irregular,  so  far  at  least  as 
form  goes ;  therefore  we  think  the  plaintiff  may  have  his 
writ  on  the  judgment.  As  against  one  of  the  defendants 
this  will  be  regular,  and  enable  him  to  charge  the  bail. 
The  court  directed  the  writ  to  be  issued  accordingly. 


0  Steele  v.  Lameux. 

The  sheriff's  warrant  to  a  bailiff  to  arrest  must  be  endorsed  with  the  amount  of 
the  debt  claimed  and  costs,  in  like  manner  as  the  writ  is  required  to  be. 

The  defendant  had  been  arrested  on  mesne  process,  and 
the  warrant  to  the  bailiff  who  made  the  arrest  did  not  state 
the  amount  of  the  debt  claimed  and  the  costs,  as  directed 
by  the  rule  of  court  of  Trinity  Term,  3  and  4  Wm.  IV. 

Baldwin  moved  in  this  term  to  set  aside  the  arrest  for  this 
reason.    Draper  shewed  cause. 

Per  Cur. — The  rule  of  court  expressly  directs  "  that 
upon  every  bailable  writ  and  warrant  the  amount  of  the 
debt,  &c,  shall  be  stated,"  meaning  certainly  the  sheriff's 
warrant  to  the  officer  making  the  arrest.  The  proper  en- 
dorsement being  on  the  writ,  which  remains  in  the  sheriff's 
office,  is  of  no  service  to  the  debtor.  It  is  necessary  that 
the  sheriff,  possessing  the  information,  should  also  place  his 
officer  in  possession  of  it,  in  order  that  the  debtor,  when 
arrested,  may  know  the  extent  of  the  claim  made  upon 
him. 

Rule  absolute. 


The  King  v.  Ruttan,  Sheriff. 

Where  an  attachment  against  a  sheriff  has  been  set  aside  for  irregularity,  with 
costs,  the  court  delayed  issuing  another  attachment,  to  give  time  for  the  pay- 
ment of  these  costs. 

The  court  had  ordered  an  attachment  against  the 
defendant  for  not  returning  a  writ  of  fieri  facias ,  which 
attachment  was  afterwards  set  aside  with  costs  on  motion 
of  the  sheriff's  counsel,  because  the  rule  to  return  the  writ 
had  neither  been  served  on  himself  nor  his  deputy,  but  on 
a  person  who  was  only  a  bailiff.  And  now,  Taylor  moved 
on  behalf  of  the  plaintiff  in  the  original  cause  for  another 
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attachment ;  and  on  its  being  shewn  to  the  court  that  the 
costs  of  setting  aside  the  irregular  attachment  had  not  yet 
been  paid,  the  court  (Macaulay,  J.,  hesitante)  did  not  grant 
this  attachment  as  usual,  but  ordered  that  it  might  issue  at 
the  expiration  of  a  week,  provided  the  plaintiff  in  the  mean 
time  paid  the  costs  of  setting  aside  the  former  irregular 
attachment. 


McMartin  v.  Traveller. 

In  a  particularly  hard  case,  the  court  will  relieve  an  executor  who  has  omitted  to 
piead  "plene  administravit  "  by  granting 9  new  trial  and  amending  his  plead- 
ings, on  payment  of  costs. 

Defendant  was  sued  as  executor  de  son  tort.  He  omitted 
to  plead  plene  administravit.  At  the  trial  he  was  expressly 
found  to  have  converted  only  some  small  article  of  the  value 
of  65.  Sd.  The  learned  judge  holding  that  he  was  never- 
theless liable  beyond  the  amount  of  assets,  as  he  had  not 
pleaded  want  of  assets,  a  verdict  was  rendered  for  plaintiff 
and  179/.  damages.  . 

Robinson,  C.  J. — Upon  the  facts  appearing,  I  think  in  an 
extreme  case  of  this  kind,  and  to  prevent  the  possible  ruin 
of  the  defendant  by  a  step  of  his  attorney,  that  we  may 
properly  grant  a  new  trial  on  payment  of  costs,  with  leave 
to  defendant  to  amend  his  pleading.  In  Robinson  v.  Bell 
(2  Chit.  57  ;  2  Vern.  147),  it  seems  equity  has  relieved 
in  hard  cases  of  this  description,  where  the  plea  of  plene 
administravit  was  omitted ;  and  to  prevent  great  hardship,  I 
am  in  favor  of  this  court  extending  its  equitable  power  of 
relief  in  this  case  by  granting  a  new  trial  and  leave  to 
amend.  I  think  it  is  competent  to  this  court  to  do  this : 
the  case  calls  for  it ;  the  sum  is  large  ;  the  defendant  ap- 
parently in  a  humble  station  ;  and  it  is  just  under  the  cir- 
cumstances to  grant  relief.  Afterwards  a  new  trial  was 
ordered  by  the  court,  unless  the  defendant  consented  to 
restrict  the  judgment  to  assets  of  the  estate  in  defendant's 
hands,  undertaking  not  to  suggest  a  devastavit. 
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Case  will  lie  for  maliciously  holding  a  man  to  bail  on  the  affidavit  that  "  he  was 
apprehensive  the  said  A.  B.  would  leave  the  province,"  &c,  if  strong  ground 
be  shewn  negativing  the  existence  of  any  such  apprehension. 

Case  for  a  malicious  arrest.  The  defendant  in  this  suit 
had  arrested  the  present  plfintifT  for  a  debt  of  150Z.  The 
justice  of  the  demand  was  not  disputed,  but  the  ground  of 
the  action  was  that  the  arrest  was  malicious,  being  unne- 
cessary and  vexatious  in  this  particular — namely,  that  the 
defendant,  when  he  made  his  affidavit  of  debt,  could  not 
under  the  circumstances  have*  entertained,  and  did  not 
entertain,  the  apprehension  therein  expressed,  that  the 
plainliff  Dunn  "would  leave  this  province  without  paying 
his  debts."  It  was  objected  at  the  trial  that  an  action 
could  not  be  sustained  on  that  ground ;  but  Macaulay,  J., 
who  tried  the  cause,  held  otherwise ;  and  after  evidence 
given  on  both  sides  to  the  jury,  proving  or  disproving  the 
reality  of  the  apprehension  expressed  in  the  affidavit,  the 
jury  were  directed  that  it  was  incumbent  on  the  plaintiff  to 
shew  a  want  of  probable  cause,  from  which  malice  might 
be  inferred ;  and  that  the  question  was  for  them  to  decide. 
They  found  for  the  plaintiff  10/.  In  Easter  Term,  Draper 
obtained  a  rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  as  against  law  and  evidence.  Baldwin 
shewed  cause. 

Robinson,  C.  J.— The  main  objection  has  been  renewed 
here— namely,  that  an  action  cannot  be  maintained  upon 
the  mere  ground  that  the  defendant  entertained  no  such 
apprehension  as  he  declared  in  his  affidavit,  the  debt  sworn 
to  being  admitted  to  be  due.  Upon  this  general  question 
my  opinion  is  against  the  defendant.  I  think  an  action  for 
such  a  cause  may  be  sustained,  provided  the  evidence 
satisfactorily  establishes  the  ground  relied  on. 

The  leading  principle  of  law,  that  there  is  no  wrong 
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without  a  remedy,  is,  to  be  sure,  not  enforced  literally  and 
to  the  full  extent.  To  bring  a  groundless  action  does  cer- 
tainly occasion  a  loss  to  the  person  sued,  although  he  may 
not  have  been  held  to  bail ;  but  yet  it  seems  very  clear  that 
no  action  will  lie  for  him  to  recover  damages.  According 
to  general  principles,  an  action  should  lie  in  such  a  case 
where  malice  can  be  proved  ;  but  the  courts  have  always 
discountenanced  it,  because  of  the  multitude  of  such  actions 
which  might  be  brought.  A  verdict  for  the  defendant 
would  probably  in  very  many  instances,  if  not  generally — ■ 
such  is  the  spirit  of  litigation — be  followed  by  an  action  of 
this  kind  against  the  plaintiff,  and  the  cause  of  action  must 
be  tried  twice.  Again,  persons  must  not  be  discouraged 
from  asserting  their  rights,  and  the  costs  to  which  they  are 
liable  on  failure  are  a  considerable  check.  It  would,  be- 
sides, be  in  general  a  difficu.lt  question  to  settle  whether  the 
plaintiff  must  have  known  his  action  to  be  groundless,  in 
which  case  only  he  could  be  charged  with  wrong.  But 
when  the  plaintiff  holds  the  defendant  to  bail  without 
cause,  it  has  been  long  settled  that  an  action  lies,  if  it  has 
been  maliciously  done.  It  lies,  not  merely  because  he 
arrests  maliciously,  where  no  debt  is  due  :  that  takes  in  too 
narrow  a  ground.  It  lies  because  he  arrests  maliciously 
without  ground.  The  language  of  the  judges  in  I  B.  &  P. 
388  is  consistent  with  this  principle,  and  it  is  clearly  rea- 
sonable. 

In  England,  there  happens  to  be  no  room  for  any  distinc- 
tion or  question  of  this  kind,  because  there  the  debt  is  the 
only  ground  required  for  arrest.  But  if  in  England  the  law 
rendered  the  existence  of  some  other  fact  necessary — as,  for 
instance,  that  the  cause  of  action  arose  within  the  kingdom, 
or  that  the  defendant  had  no  lands,  &c. — then,  I  conceive, 
the  absence  of  any  such  ground,  being  coupled  with  malice, 
would,  by  shewing  the  arrest  to  be  without  cause,  entitle 
the  person  arrested  to  an  action,  as  well  as  if  there  were  no 
debt  due.  The  injury  is  the  arresting  without  ground ; 
and  as  that  may  happen  from  mistake  or  an  over  anxious 
pursuit  of  his  own  interest,  the  law  allows  no  action  even 
for  this  wrong,  unless  it  were  done  from  a  malicious 
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motive.  Now,  here  our  statute  law  requires  that  a  plaintiff, 
besides  swearing  to  a  debt  in  a  sum  certain,  should  make 
oath  that  he  is  apprehensive  the  defendant  will  leave  the 
province  without  satisfying  the  debt.  If  he  should  arrest 
when  there  is  really  no  cause  for  this  apprehension,  then 
he  arrests  without  that  ground ;  and  if  he  knew  that  there 
was  no  such  ground,  and  nevertheless  sued  out  the  process 
in  order  maliciously  to  aggrieve  the  defendant,  then  in  my 
opinion  the  defendant  can  have  an  action  for  the  injury. 
But  it  must  be  clearly -shewn  that  there  was  no  ground  for 
the  apprehension,  and  that  the  person  making  the  affidavit 
knew  it ;  and  when  these  two  points  are  made  out,  and  in 
a,  strong  case,  I  think  the  jury  can  infer  the  malicious 
motive,  provided  it  be  not  disproved.  That  there  was  no 
ground  for  the  apprehension  may  be  shewn  to  the  satisfac- 
tion of  the  jury  from  the  notoriously  good  circumstances 
of  the  alleged  debtor,  from  his  substantial  settled  character, 
his  standing  in  life  and  the  insignificant  amount  of  the 
demand  advanced  against  him.  The  proof  however  of  this 
part  of  the  case  should  be  strong  and  clear,  involving  no 
question ;  for  if  there  be  but  slight  ground  for  doubt  as  to 
the  prudence  of  proceeding  by  non-bailable  process,  the 
plaintiff  in  such  an  action  as  this  should  fail.  The  proof 
of  the  second  point  in  the  case — namely,  that  the  plaintiff 
in  the  first  action  must  have  known  there  was  no  ground 
for  the  apprehension,  and  consequently  did.  not  entertain 
it,  is  more  difficult  to  establish;  but  it  is  susceptible  of 
being  clearly  proved — as,  for  instance,  if  he  had  declared 
that  he  had  no  such  apprehension,  but  was  determined  to 
punish  or  to  frighten  the  other,  or  to  that  effect.  If  the 
plaintiff  indeed  had  the  apprehension,  though  it  was  with- 
out ground,  I  do  not  think  this  action  would  lie — nor  if  it 
appeared  merely  that  he  took  no  step  to  learn  the  circum- 
stances of  the  debtor,  and  so  made  the  oath  without  infor- 
mation. Where  the  jury  have  no  doubt  that  the  truth  was 
well  known  to,  the  plaintiff,  there  they  may  in  a  clear  and 
strong  case  infer  malice.  In  the  case  before  us  the  debt 
was  large  (1501.) .  The  debtor  was  living  on  a  farm,  but  he 
had  no  title  to  it.    It  was  only  proved  that  his  neighbors 
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had  not  heard  that  he  had  any  intention  of  leaving  the 
province  ;  but  his  circumstances  did  not  carry  undoubted 
solvency  and  responsibility  on  the  face  of  them.  From  all 
that  appeared  in  evidence,  and,  considering  what  we  con- 
stantly see  in  other  cases,  I  should  have  felt  no  surprise  in 
learning  that  this  debtor,  if  sued  by  non-bailable  process, 
had  made  some  arrangement  of  his  affairs  and  left  the 
country.  The  debt  was  large  enough  to  induce  such  an 
apprehension,  and  there  was  nothing  in  his  character  or 
property  conclusively  to  repel  it.  Then  it  was  proved  that 
this  defendant  was  informed  by  a  message  expressly  sent 
to  him  that  the  defendant  was  selling  his  property,  and  that 
if  he  did  not  look  after  his  debt  he  would  lose  it.  It  was 
not  shewn  that  this  defendant  had  a  particular  knowledge 
of  the  plaintiff's  circumstances.  And  one  of  the  plaintiff's 
witnesses  declared  at  the  trial  that  he  verily  believed  the 
defendant  acted  bona  fide  and  from  no  malicious  motive  in 
making  the  arrest.  Under  these  circumstances,  an  action, 
I  think,  is  not  to  be  encouraged.  We  cannot  be  governed 
by  nice  enquiries  into  character  in  such  cases.  Such  a 
course  would  be  useless  and  frequently  unsatisfactory  ;  and 
if  this  plaintiff  should  recover,  then  I  confess  I  can  see  no 
good  reason  why  such  an  action  might  not  follow  in  every 
case  where  the  person  arrested,  being  of  ordinary  character, 
was  living  upon  a  property  of  greater  value  than  the  amount 
of  the  debt  sworn  to.  I  cannot  see  that  the  jury  were  mis- 
directed, but  I  think  their  verdict  upon  the  evidence  before 
them  should  rather  have  been  for  the  defendant.  The 
action  was  treated  at  the  trial  as  one  of  a  novel  character; 
and  after  the  discussions  which  took  place  upon  the  general 
principles  involved  in  it,  I  am  apprehensive  they  failed  in 
giving  sufficient  attention  to  the  features  of  this  particular 
case. 

I  am  of  opinion  there  should  be  a  new  trial,  with  costs 
to  abide  the  event. 

Sherwood,  J.,  of  the  same  opinion. 

Macaulay,  J. — It  appears  to  me  that  the  declaration 
states  a  good  cause  of  action,  if  sufficiently  sustained  by  the 
evidence.    1  think  the  apprehension  mentioned  in  the 
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statute  means  a  positive  apprehension  endorsed  by  some 
facts,  or  arising  out  of  some  circumstances  previously  ex- 
isting, and  calculated  to  create  it.  If  the  principle  be 
established  that  it  may  be  proved  to  a  jury  that  an  affidavit 
of  apprehension,  according  to  the  statute,  was  made  without 
reasonable  and  probable  cause,  and  maliciously,  the  next 
and  principle  question  would  be,  what  evidence  it  is 
incumbent  on  the  plaintiff  to  give  to  warrant  the  inference 
of  mala  fides — or,  in  other  words,  to  entitle  him  to  call 
upon  the  defendant  to  disclose  the  grounds  of  his  alleged 
apprehension ;  and  it  appears  to  me  that  in  the  absence  of 
direct  proof  of  threats,  or  positive  acts  or  declarations  of  the 
defendant  evincing  a  malicious  purpose  in  prosecuting  the 
arrest,  the  plaintiff  may  give  such  negative  evidence  as 
may  be  in  his  power — such  as  his  situation  and  circum- 
stances in  life,  his  property,  pursuits  and  views,  in  the 
opinion  and  estimation  of  his  friends  and  neighbors.  He 
could  hardly  be  expected  to  go  further,  in  the  absence  of 
any  knowledge  of  the  specific  reasons  that  weighed  with 
the  defendant;  and  without  knowing  them,  he  could  not  of 
course  attempt  to  rebut  them  by  direct  proof.  Whether 
such  indirect  matter  be  sufficiently  forcible  to  go  to  the  jury 
must  always  rest  with  the  court;  and  if  sufficient  for  their 
consideration,  it  must  always  remain  for  them  to  exercise 
their  judgment  upon  its  weight  and  effect.  Prima  facie, 
the  honesty  and  sincerity  of  the  alleged  apprehension  of  the 
defendant  should  be  presumed,  and  an  ill  motive  should  be 
attributed  to  him  only  upon  satisfactory  and  convincing 
proof  thereof ;  but  when  such  proof  is  adduced,  whether  it 
be  direct  or  circumstantial,  positive  or  negative,  the  party 
injuriously  subjected  to  a  wanton  arrest  is  entitled  to  a 
remedy  and  such  redress  in  damages  as  a  jury  may  deem 
it  just  to  award.  It  follows,  that  I  conceive  the  present 
action  sustainable,  and  the  course  of  evidence  pursued  at 
the  trial  admissible,  provided  the  force  and  tendency  of  the 
circumstances  combined  were  sufficient  to  be  left  to  the 
jury,  and  to  call  for  explanation  or  justification  on  the  de- 
fendant's part.  I  think  it  is  expedient  on  the  one  hand  not 
to  deter  creditors  from  resorting  to  the  remedy  of  arrest,  by 
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exacting  in  actions  of  this  nature  ample  evidence  to  attach 
the  stigma  of  malice  ;  while,  on  the  other  hand,  debtors  in 
their  turn  receive  such  reasonable  protection  from  undue 
harshness  as  it  was  the  policy  of  the  statute  to  provide  and 
it  is  the  duty  of  the  laws  to  afford.  I  cannot  say  that  in 
this  case  there  was  not  evidence  to  be  submitted  to  the 
jury,  or  that  they  drew  a  wrong  inference,  or  acted  intem- 
perately  in  the  verdict  pronounced ;  although  I  could  not 
say  that  an  inference  in  favor  of  the  defendant  might  not 
have  been  drawn  from  some  features  of  the  case  in  evi- 
dence as  reasonably  as  against  him.  The  principles  of  the 
action,  considered  in  the  abstract,  were  a  good  deal  dis- 
cussed in  the  course  of  the  trial,  and  necessarily  adverted 
to  in  the  charge  to  the  jury ;  and  they  may  possibly  have 
felt  called  upon  to  pronounce  a  verdict  in  accordance  with 
the  declared  opinion  of  the  court  in  favor  of  an  action  for  a 
malicious  arrest,  grounded  on  that  part  of  the  affidavit  of 
debt  which  requires  a  declaration  of  apprehended  departure 
from  the  province,  without  sufficiently  separating  the  pre- 
sent case  from  the  general  question,  and  considering  it 
under  the  evidence  upon  its  own  isolated  merits,  with  that 
precision  and  distinctness  which  it  would  have  received 
under  the  circumstances  of  an  ordinary  suit. 

Per  Cur. — Rule  for  new  trial  absolute,  costs  to  abide 
the  event. 


Dennison  v.  Chew. 

Where  parties  run  the  side  lines  between  their  respective  lots,  and  possess  the 
land  on  either  side  according  to  such  side  lines  for  twenty  years  and  upwards, 
such  possession  is  confirmed  by  the  Statute  of  Limitations,  although  on  a  sur- 
vey made  according  to  the  statute  of  1818  it  may  turn  out  that  the  lines  run 
in  the  first  instance,  and  according  to  which  "the  possession  has  been,  are 
erroneous. 

Trespass:  The  plaintiff  and  defendant  were  owners  of 
adjacent  tracts  of  land.  Upon  running  the  division  or  side 
line  between  them,  agreeably  to  the  method  prescribed  by 
the  provincial  statute  59  Geo.  III.  ch.  14,  it  was  lately 
ascertained  that  the  plaintiff  was  in  possession  of  part  of 
the  lot  covered  by  the  defendant's  title.  The  defendant 
in  consequence  took  upon  himself  to  remove  the  division 
y  vol.  v. 


162  king's  BENCH,  EASTER  TERM,  6  WM.  IV. 

fence  between  them,  in  order  to  make  it  conform  to  the 
correct  line  newly  run,  and  for  this  removal  and  entry  on 
the  land  this  action  was  brought.  The  plaintiff  relied  upon 
his  long  possessifen,  and  proved  that  he  and  those  under 
whom  he  claimed  had  been  in  undisturbed  possession  of 
the  piece  of  land  in  question  for  more  than  twenty  years ; 
and  that  about  the  year  1807  the  former  proprietors  of  these 
adjacent  lots  had  a  line  run  by  a  licensed  surveyor  for  the 
purpose  of  ascertaining  the  boundary  between  them ;  that 
they  had  placed  the  division  fence  according  to  this  survey  ; 
and  that  their  respective  occupations  had  conformed  to  it 
since.  For  the  defendant  it  was  contended,  that  as  he  was 
the  proprietor  of  the  lot  of  which  the  Icous  in  quo  was 
ascertained  by  the  late  accurate  survey  to  form  a  part,  the 
freehold  was  equally  in  him,  and  he  denied  that  under  the 
facts  proved  his  possessory  right  was  barred  by  the  Statute 
of  Limitations.  It  appears  further,  that  at  the  time  of  the 
trespass  committed  a  son  of  the  plaintiff  was  working  the 
farm  on  which  was  the  locus  in  quo.  He  lived  with  his 
father  on  another  lot,  received  no  payment  for  his  services, 
had  no  lease,  nor  was  it  intended  he  should  have ;  but  he 
stated  that  his  father  let  him  have  the  profits  of  what  was 
grown  on  the  place — the  plaintiff  having  a  right  of  inter- 
fering in  any  way  he  pleased  with  the  management  of  the 
property  or  otherwise.  It  was  objected  at  the  trial  that 
under  these  circumstances  the  plaintiff  was  not  in  posses- 
sion, and  could  not  maintain  trespass.  A  further  objec- 
tion was  raised,  that  a  highway  intervened  between  the 
locus  in  quo  and  the  close  by  which  it  was  stated  in  the 
declaration  to  be  bounded  on  the  east,  and  a  nonsuit  moved 
for  on  account  of  the  variance.  The  jury  found  for  the 
plaintiff — Is.  damages. 

In  Easter  Term  last,  Bell  obtained  a  rule  nisi  for  a  new 
trial,  renewing  the  objections  taken  at  the  trial.  Draper 
shewed  cause. 

Robinson,  C.  J. — The  principal  question  in  this  case  is 
one  of  very  extensive  application  in  this  province,  and  it  is 
most  important  that  it  should  be  rightly  and  firmly  settled. 
The  case  of  Stewart  v.  Reddick  (Taylor's  Reports),  decided 
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in  this  court  many  years  ago,  has  been  referred  to  as  in 
point.  The  facts  of  that  case  are  not  very  particularly 
stated,  and  the  court  was  not  full,  so  that  it  is  scarcely 
safe  to  rely  upon  it  as  one  laying  down  a  general  principle, 
which  shall  govern  in  all  cases  like  the  present.  The  case 
now  before  us  may  be  stated  thus :  In  1807  the  crown 
grants  a  lot,  numbered  four,  to  the  plaintiff,  or  to  some  one 
under  whom  he  claims,  and  the  description  in  the  patent 
defines  the  course  of  the  side  line,  or  limit  between  it  and 
lot  number  five,  as  running  south  74°  west.  At  that  lime 
no  statute  was  in  force  controlling  the  construction  of  these 
descriptions ;  and  it  was  left  to  the  common  law  to  deter- 
mine whether  south  meant  the  true  south,  as  it  might  be 
ascertained  by  observation  of  the  heavenly  bodies,  or  the 
magnetic  south  (the  south  according  to  the  compass). 
South  according  to  the  compass  was  most  probably  what 
was  meant  by  the  description,  because  I  imagine  that  the 
plan  and  report  of  the  oiginal  survey  gave  the  courses 
according  to  the  compass  of  the'  surveyor  who  ran  out  the 
lines.  If  in  all  cases  the  court  had  discarded  this  construc- 
tion, and,  adhering  to  the  true  and  most  certain  standard, 
had  held  that  the  magnetic  course  was  not  to  govern,  the 
probability  is  that  they  would  have  introduced  great  incon- 
venience and  confusion  by  varying  the  lines  from  the 
courses  which  were  in  fact  intended  in  the  original  survey, 
and  in  which  probably  no  allowance  had  been  made  for 
variation  of  the  compass. 

If,  on  the  other  hand,  they  had  felt  that  they  would  adopt 
the  course  pointed  out  by  the  compass,  without  regarding 
the  true  bearing,  then  these  difficulties  would  have  oc- 
curred :  1st.  The  variation  differs  in  course  of  time.  2nd. 
The  compass  used  in  the  original  survey,  or  in  any  subse- 
quent survey,  might  not  traverse  accurately.  3rd.  The 
operation  might  be  inaccurate,  from  ignorance  or  inatten- 
tion. The  legislature  were  desirous  of  providing  some 
remedy  against  these  difficulties,  and  in  1818  they  decided 
upon  establishing  a  certain  standard  for  the  side  lines  by 
which  to  adjust  them  all,  so  that  each  lot  should  have  its 
fair  quantity  of  land,  and  that  all  the  lots  should  range 
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alike  throughout  each  concession — a  measure  just  in  prin- 
ciple, and  one  that  must  in  its  general  effect  be  convenient 
and  consistent.  They  enacted  that  the  external  side  line 
of  the  township,  from  which  the  lots  in  a  concession  were 
numbered,  should  be  the  governing  side  line,  to  which  the 
side  lines  of  every  lot  in  every  concession  should  conform 
in  their  course.  So  that  whenever  hereafter  it  might  be 
necessary  to  ascertain  the  boundary  between  any  two  lots 
in  that  concession  or,  range,  the  surveyor  would  have 
nothing  to  do  but  to  proceed  to  that  side  line  of  the  town- 
ship from  which  the  lots  are  numbered,  and  having  ascer- 
tained its  true  bearing  by  the  most  certain  method,  his  duty 
then  is  to  run  the  dividing  line  or  limit  between  the  two 
lots  in  question,  on  the  same  course.  The  legislature  were 
aware  that  this  mode  of  settling  the  boundaries  might  be 
found  to  disturb  some  persons'  possessions,  because  the 
surveyor  who  made  the  original  survey  may  have  run  some 
of  the  side  lines  inaccurately,  not  making  them  parallel  to 
the  actual  course  of  the  township  lines.  Still,  they  were 
resolved  that  their  intended  uniform  system  should  be  en- 
forced ;  and  they  made  the  equitable  provision,  that  when 
the  boundary  thus  ascertained  should  vary  from  that  which 
had  been  assumed,  in  consequence  of  an  erroneous  previous 
survey,  the  person  who  would  lose  land  by  the  correction 
of  the  error  must  be  indemnified  for  any  improvements 
he  may  have  made  before  he  shall  be  dispossessed.  This 
act  was  passed  in  1818;  and,  in  my  opinion,  the  right  of 
entry  up  to  the  limits  which  this  act  authorizes  to  be  estab- 
lished, must  be  considered  as  having  accrued  at  the  passing 
of  the  act,  and  not  before,— and  consequently  cannot  be 
barred  by  an  adverse  possession  under  the  Statute  of  Limi- 
tations, because  twenty  years  have  not  elapsed  since  the 
passing  of  the  statute.  I  consider  that  the  act  introduced 
a  new  standard,  and  gave  a  new  right.  It  does  not  profess 
to  be  merely  declaratory ;  and  indeed,  if  it  had  been  clear 
that  a  party  could  have  claimed  before  that  to  have  his  lines 
run  upon  the  principle  laid  down  in  that  statute,  then  it 
would  have  been  unnecessary  to  pass  the  statute.  As 
twenty  years  have  not  elapsed  from  the  passing  of  this  act, 
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I  do  not  conceive  that  the  Statute  of  Limitations  can  apply- 
to  prevent  a  party  having  the  limits  between  him  and  his 
neighbor  adjusted  according  to  the  act.  The  principle  of 
the  Statute  of  Limitations  I  take  to  be  this — that  where  one 
person  has  held  a  possession  for  more  than  twenty  years, 
which  possession,  if  it  were  not  rightful,  must  have  occa- 
sioned a  wrong  to  some  person  capable  within  the  period 
of  seeking  legal  redress,  the  forbearance  for  that  length  of 
time  to  contest  the  possession  shall  be  deemed  to  establish 
that  it  was  rightful ;  and  persons  thenceforward  shall  not 
be  permitted  to  advance  a  claim  which  (if  there  were  any  , 
foundation  for  it)  ought  to  have  been  advanced  within  the 
reasonable  period  prescribed  by  the  act. 

Here,  the  right  to  the  piece  of  land  in  question  rests  upon 
the  legal  right  to  have  the  division  line  run  exactly  parallel 
to  the  side  line  of  the  township,  whether  that  line  was 
originally  run  accurately  or  not,  or  whether  its  course  be  or 
be  not  the  same  as  that  expressed  in  the  letters  patent. 
This  right  came  first  by  the  statute  59  Geo.  III.,  and  could 
not  have  been  insisted  on  otherwise.  But  it  is  said,  before 
that  act  was  passed,  and  at  a  period  now  more  than  twenty- 
years  ago,  this  plaintiff,  and  the  owner  of  lot  five,  had  the 
line  run,  and  that  possession  has  always  since  been  held 
by  each  conformably  to  that  line.  The  evidence,  viewing 
it  in  its  strongest  light,  only  shews  that  the  parties  at  that 
time  wished  to  ascertain  the  true  boundary  between  them, 
and  meant  to  conform  to  it ;  but  they  were  in  a  common 
error;  there  was  no  adverse  holding  intended — no  defiance 
by  one  of  the  other's  right* — no  determination  avowed  or 
shewn  to  hold  to  the  line  that  had  been  run,  whether  it 
were  the  right  line  or  not.  Then,  a  few  years  after  they 
had  had  the  line  run,  according  to  the  course  stated  in  the 
patent,  comes  the  act  59  Geo.  III.,  which  directs  that  the 
line  shall  be  run  in  the  same  course  as  the  township  line, 
whether  that  agrees  with  the  line  set  down  in  the  patent  or 
not.  That,  in  my  opinion,  set  the  parties  at  large  :  it  gave 
a  standard  to  which  they  were  not  precluded  from  resorting 
to  by  their  having  had  the  line  run  a  few  years  before 
according  to  the  former  unsatisfactory  system  ;  and,  in  my 
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opinion,  nothing  but  such  an  adverse  possession  for  twenty- 
years  after  the  act  passed,  as  would  bar  the  parties  under 
the  Statute  of  Limitations,  can  preclude  them  from  adjust- 
ing their  boundaries  according  to  this  positive  law.  If  it 
had  been  shewn  that,  twenty  years  ago,  the  proprietors  of 
these  adjacent  lots  had,  by  the  help  of  a  surveyor  or  with- 
out, agreed  upon  a  division  line,  and  expressed  a  deter- 
mination that  it  should  stand  and  be  final,  whether  it  should 
be  discovered  to  be  erroneous  or  not,  then  it  might  follow 
that,  after  twenty  years'  possession  in  conformity  to  this 
boundary,  a  conveyance  might  \>e  presumed,  and  the 
parties  might  not  be  permitted  to  dispute  the  boundary ;  or, 
as  I  mentioned  before,  if  one  party  had  taken  possession  up 
to  the  line  when  run  many  years  ago,  insisting  upon  it  as 
his  right,  and  in  a  hostile  spirit,  shewing  a  determination 
to  maintain  his  position,  be  the  right  what  it  might,  then 
the  Statute  of  Limitations  might  be  called  in  to  confirm  the 
adverse  possession  so  long  maintained.  Not  that  the  case 
would  then,  as  I  conceive,  be  free  from  difficulty ;  because 
the  statute  of  1818  comes  in  before  the  twenty  years 
expires,  and  creates  a  new  and  distinct  right,  which  the 
parties  are  then  for  the  first  time  in  a  condition  to  insist 
upon.  But  here,  the  one  party  only  claimed  what  he  pos- 
sessed, as  believing  it  to  be  number  four ;  and  the  other, 
supposing  it  to  be  part  of  number  four,  and  pretending  no 
claim  to  that  lot,  acquiesced,  On  that  ground  only,  in  his 
possession.  The  one  party  had  no  idea  of  dispossessing, 
nor  the  other  any  apprehension  of  being  dispossessed. 
Here  was  no  waiver  of  a  remedy,  for  the  wrong  was  not 
known  or  intended.  The  fair  construction,  I  think,  to  put 
upon  the  act  of  these  parties  in  running  the  line  is,  that 
they  wished  to  ascertain  the  limits  of  their  respective 
properties,  and  imagined  they  had  done  so ;  neither  of 
them,  however,  wishing  or  intending  to  hold  except  in  the 
faith  that  the  survey  was  correct.  The  case  of  Hethrington 
et  al.  v.  Vane  (4  B.  &  A.  428)  strongly  supports  this  view. 
I  think  each  case,  however,  must  be  decided  on  its  own 
facts :  a  variation  in  some  one  or  more  circumstances  may 
materially  affect  the  question  upon  the  Statute  of  Limita- 
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tions.  The  general  pr'nciple,  in  its  application  to  cases 
where  parties  are  in  a  common  error  as  to  their  boundaries, 
is  a  very  important  one  in  this  province  ;  but,  circumstanced 
as  this  cas>  is,  I  am  clear  that  the  parties  are  still  at  liberty 
to  have  the  true  boundary  between  them  adjusted  according 
to  the  statute  59  Geo.  Ill  ;  and  on  this  ground  I  think  this 
verdict  should  be  set  aside  and  a  new  trial  granted,  the 
locus  in  quo  being  the  freehold  of  the  defendant  according 
to  the  evidence. 

Sherwood,  J.  (after  stating  the  case) — I  think  this  case 
analagous  in  principle  to  that  of  Doe  ex  dem.  Stewart  v. 
Reddick,  decided  in  this  court,  and  I  still  adhere  to  the 
doctrine  of  that  case,  and  am  of  opinion  that  twenty-eight 
years'  claim  of  property,  together  with  possession  of  the 
land  by  the  plaintiff  and  those  under  whom  he  claims, 
without  any  privity  of  estate  with  the  defendant  and  those 
under  whom  he  claims,  entitles  the  plaintiff  to  the  exclu- 
sive possession  of  the  locus  in  quo  according  to  the  line 
established  by  the  surveyor  of  both  the  original  owners, 
and  who  was  selected  by  them  for  that  purpose.  The 
defendant,  1  think,  had  no  right  of  entry  when  the  action 
was  brought :  he  came  too  late,  if  ever  he  had  such  a  right. 
With  respect  to  the  objection  that  the  son  of  the  plaintiff 
was  tenant,  and  should  have  brought  the  action  instead  of 
the  father,  I  incline  to  think  the  evidence  shews  he  was  the 
agent  of  the  plaintiff  rather  than  his  tenant.  Upon  the 
whole,  I  am  of  opinion  the  verdict  should  stand. 

Macaulay,  J. — The  case  of  Doe  ex  dem.  Stewart  v. 
Reddick  decides  that  the  Statute  of  Limitations  is  not  sus- 
pended by  the  provincial  act  of  1818,  and  that  when  twenty 
years'  possession  has  followed  a  division  of  adjacent  lots, 
an  ejectment  will  not  lie,  although  such  line  may  have 
been  inaccurate  according  to  the  provisions  of  that  statute. 
To  the  principles  of  this  decision  I  subscribe.  The  statute 
is  to  be  the  guide  in  all  unadjusted  cases  to  which  it  ap- 
plies ;  but  it  should  not  be  so  construed  as  to  alter  the 
previous  law  of  the  land  touching  rights  of  property  in 
general,  as  influenced  by  long  continued  possession. 
Twenty  years'  acquiescence  or  adverse  holding  establishes  a 
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right,  and  the  act  was  not  meant  to  disturb  the  operation  of 
the  Statute  of  Limitations,  or  the  prevailing  rules  for  quieting 
possessions.  It  was  meant  to  establish  a  regulation  for  the 
adjustment  of  disputed  bou  k  aries — not  to  generate  dis- 
putes when  the  parties  were  already  satisfied.  Perhaps 
within  twenty  years  the  party  might  shift  the  supposed  side 
line  between  two  apparent  lots,  as  previously  ascertained 
by  a  mutual  survey,  if  not  estopped  by  deed ;  but  after 
twenty  years  1  should  think  not  so.  The  statute  should 
not  destroy  by  implication  the  effect  of  past  time,  and  ought 
to  be  applied  in  special  instances  sub  modo — that  is,  pro- 
vided it  still  remained  open  to  question  what  was  the  true 
limit ;  but  when  ascertained  by  a  course  of  survey  mutu- 
ally satisfactory  for  twenty  years  to  the  owners  of  adjoining 
lot  s,  or  when  an  adverse  possession  of  twenty  years  by 
one  party  set  all  question  at  rest  by  virtue  of  the  Statute  of 
Limitations,  I  do  not  conceive  the  act  can  be  resorted  to  to 
undo  what  mutual  arrangements,  or  the  lapse  of  time  and 
long  continued  actual  possession,  may  have  accomplished* 
The  legislature  would  not,  I  think,  intentionally  make  a 
law  with  such  an  object,  or  to  produce  such  an  effect. 

As  to  the  second  point,  it  is  certainly  questionable 
whether  the  plaintiff  had  a  sufficient  possession  to  maintain 
trespass ;  but  I  still  think  there  was  room  to  leave  it  to  the 
jury  to  determine  whether  he  was  so  possessed  or  not, 
depending  upon  the  opinion  how  far  his  son  was  a  mere 
agent  or  superintendent  of  the  cultivation  and  management 
of  the  estate,  without  any  exclusive  interest  or  possession 
in  the  nature  of  a  tenant. 

As  to  the  objection  regarding  the  east  boundary :  the  in- 
tervention of  an  allowance  for  road  would  seem  immaterial, 
and  not  to  constitute  a  variance. 

The  defendant  is  a  trespasser,  and  there  is  no  sufficient 
ground  to  grant  a  new  trial  in  his  favor,  having  disturbed 
a  long  enjoyed  quiet  possession  of  the  plaintiff/  He  may 
of  course  resort  to  an  ejectment  if  so  disposed. 

Per  Cur.  (diss.  Chief  Justice) — Rule  discharged. 
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Stratford  v.  Sherwood,  one,  &c. 

Where  a  cause  was  referred  to  arbitration,  costs  to  abide  the  event,  and  it 
appeared  that  the  arbitrators  allowed  the  item  charged,  reducing  the  price 
only  (it  being  an  account  for  medicine  and  attendance),  and  gave  10Z.,  the 
court  refused  to  restrain  costs  under  the  Court  of  Requests  Act. 

The  plaintiff  sued  the  defendant,  an  attorney  of  this 
court,  for  medicine,  attendance,  &c,  and  the  cause  was 
referred  to  arbitration,  with  condition  that  the  costs  should 
abide  the  event.  The  arbitrators  awarded  10/.,  allowing 
for  all  the  medicines  charged,  but  reducing  the  prices,  and 
allowing  nearly  all  the  visits.  One  of  the  arbitrators  swore 
he  thought  11.  10s.  would  have  been  enough,  but  the  other 
arbitrator  desired  to  award  10/.,  and  he  assented,  that 
plaintiff  might  have  no  ground  to  complain,  Both  the 
arbitrators  were  practising  physicians  in  Brockville.  The 
defendant  moved  to  reduce  the  costs  to  those  of  the  Court 
of  Requests,  under  the  28th  clause  of  3  Wm.  IV.  ch.  1,  the 
plaintiff  being  under  no  necessity  of  suing  him  in  this 
court,  since  his  privilege  as  an  attorney  was  taken  away 
in  respect  to  any  demand  suable  in  the  Court  of  Requests, 
by  the  6th  clause  of  the  statute. 

Robinson,  C.  J. — The  application,  in  my  opinion,  should 
not  be  granted ;  and  if  the  Master,  under  the  section  of  the 
act  referred  to,  had  taken  the  verdict  as  conclusive  evidence 
that  the  action  could  have  been  tried  in  the  Court  of 
Requests,  full  costs  ought,  I  think,  to  have  been  ordered, 
upon  application  to  this  court,  or  to  a  judge  in  vacation,  as 
the  act  directs.  The  sum  allowed  is  the  utmost  sum  to 
which  the  jurisdiction  of  the  Court  of  Requests  extends : 
much  more  was  claimed.  It  is  evident  it  must  have  been 
a  matter  of  opinion  for  a  jury  to  assess  the  charge ;  and 
when  10/.  has  been  allowed,  it  is  impossible  to  say,  in  such 
a  case,  that  more  than  10/.  might  not  have  been  claimed 
on  very  probable  grounds.  Both  parties  are  now  before 
the  court ;  and  if  an  order  were  necessary  to  enable  the 
Master  to  tax  full  costs,  it  should  be  now  made,  1  think, 
upon  the  view  of  the  case  presented  to  us.  The  taxation 
which  has  been  made  is  such  as  the  case  requires,  and  this 
rule  must  be  discharged.    The  question  turns  upon  the 
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28th  clause  of  the  statute,  which  provides,  "  that  if  any 
action  shall  hereafter  be  brought  in  any  of  the  superior 
courts  which  might  have  been  tried  in  the  Court  of 
Requests,  no  higher  costs  shall  be  taxed  to  the  plaintiff 
than  would  have  been  receivable  in  the  Court  of  Requests, 
unless  it  shall  be  shewn  to  a  court,  or  to  a  judge  thereof  in 
vacation,  that  from  the  nature  of  the  plaintiff's  evidence  or 
the  situation  of  his  witnesses,  he  could  not  have  proved  his 
case  in  the  Court  of  Requests,  or  unless  in  the  action  in 
the  superior  court  the  defendant  shall  have  been  arrested." 
When  the  legislature  desired  to  confine  to  the  higher  juris- 
diction actions  which  were  of  the  proper  competence  of 
the  district  court,  they  provided,  "  that  no  more  costs  shall 
be  taxed  against  the  defendant  than  would  have  been 
recovered  in  the  district  court,  unless  the  judge  who  tried 
the  cause  of  such  suit  or  action  shall  certify  in  open  court 
at  the  trial  that  it  was  a  fit  cause  to  be  withdrawn  from 
the  district  court  and  commenced  in  the  Court  of  King's 
Bench."    In  carrying  into  effect  this  last  mentioned  act, 
this  court  has  always  held  it  to  be  a  proper  ground  for 
certifying,  that  although  the  verdict  may  have  been  for  a 
small  sum,  yet  the  plaintiff's  demand  called  into  question 
a  claim  of  too  large  an  amount  to  be  legally  investigated 
in  the  district  court ;  and,  whenever  it  has  seemed  to  the 
court  either  that  it  was  necessary  to  go  into  evidence  of 
transactions  which  in  the  amount  involved  were  beyond 
the  jurisdiction  of  the  district  court,  or  that  the  plaintiff,  in 
good  faith  and  on  probable  grounds,  sought  to  recover  an 
amount  which  the  district  court  could  not  award  to  him, 
they  have  constantly  granted  a  certificate.    They  have  not, 
in  cases  of  the  latter  description,  regarded  the  verdict  as 
conclusive  against  granting  the  certificate  ;  though  they 
have  held  that  without  a  certificate  the  Master  must  be 
guided  by  the  verdict ;  and  that  when  the  sum  awarded 
would  be  recoverable  in  the  district  court,  in  such  an  action 
as  that  stated  in  the  record,  he  must  treat  the  action  as 
being  brought  for  a  matter  within  the  jurisdiction  of  the 
inferior  court. — Gardner  v.  Stoddart,  Draper,  101. 

I  take  it,  that  as  between  the  King's  Bench  and  district 
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courts,  where  it  appears  to  the  satisfaction  of  a  judge  that 
the  plaintiff  did  sincerely  urge,  and  upon  reasonable 
grounds,  a  demand  for  a  debt  or  damages  greater  than 
could  be  recovered  in  the  district  court,  a  certificate  is 
usually  granted  ;  although  the  jury  may,  in  the  exercise  of 
their  discretion,  have  given  damages  barely  within  the 
jurisdiction  of  the  district  court.  "Where  there  is  no  precise 
computation  to  be  formed  on  the  evidence,  and  where  the 
testimony  would  have  warranted  a  verdict  beyond  the 
mark  as  well  as  below,  it  would  be  hard  indeed  that  the 
plaintiff  should  be  compelled,  at  the  peril  of  losing  his 
costs,  to  relinquish  a  large  portion  of  what  he  may  fairly 
claim,  for  fear  that  the  jury,  preferring  the  testimony  of  one 
witness  to  another,  or  forming  an  arbitrary  estimate  of  their 
own,  may  bring  his  damages  within  the  lower  jurisdiction. 
A  plaintiff  sues,  for  instance,  to  recover  damages  in  tres- 
pass for  a  horse  taken  from  him ;  and  having  given  20/. 
for  the  horse  and  honestly  valuing  him  at  that  price,  he 
brings  his  action  in  the  King's  Bench.  The  jury,  upon 
contradictory  evidence  as  to  value,  or  from  lenity  to  the 
defendant,  choose  to  give  him  but  15/. ;  would  it  not  be 
hard  that  he  should  lose  his  costs,  when  if  the  jury  had 
chosen  to  value  the  horse  one  shilling  higher,  it  would  have 
shewn  him  to  have  resorted  to  the  proper  tribunal,  and 
when  the  valuing  him  over  15/.  might  have  been  more 
consistent  with  the  evidence  than  valuing  him  under. 

So,  in  the  case  before  us,  the  plaintiff  urged  a  demand 
for  visits  and  medicine  much  beyond  10/.  The  arbitrators, 
having  heard  the  evidence,  gave  him  10/.,  the  utmost  sum 
that  he  could  have  recovered  in  the  Court  of  Requests. 
It  is  perhaps  perfectly  right  that  they  should  have  allowed 
no  more  ;  and  the  plaintiff  must  submit ;  but  it  would  be 
hard  that  in  consequence  of  their  having  done  so  he  should 
in  effect  lose  everything ;  for  the  costs  he  would  be  liable 
for  would  probably  exceed  the  sum  recovered.  He  ought 
at  least  to  be  allowed  to  have  his  evidence  heard,  and  his 
case  tried ;  but  if  his  evidence  went  to  establish  a  demand 
beyond  10/.,  he  would  have  been  stopped  in  the  Court  of 
Requests  by  a  denial  of  their  jurisdiction.    It  seems  to  me 
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reasonable,  that  when  there  is  a  power  left  to  this  court  or 
a  judge  to  regulate  costs  in  this  respect,  the  plaintiff  should 
only  lose  his  costs  when  there  is  no  good  reason  to  doubt 
that  he  proceeded  unnecessarily  in  the  higher  court  for  a 
demand  which  he  might  have  recovered  in  the  lower  juris- 
diction. In  this  spirit,  the  statute  of  1818,  which  respects 
the  district  court,  has  been  acted  upon  ;  and,  considering 
that  the  two  statutes  have  a  precisely  similar  object  in 
view  (the  only  difference  being  in  the  courts),  they  ought 
to  be  acted  on  according  to  the  same  principle,  unless  there 
is  a  difference  in  the  language  of  the  two  statutes  which 
shews  the  legislature  meant  otherwise.  I  do  not  think 
there  is.  It  is  reasonable,  in  my  opinion,  to  hold  that  the 
words,  "unless,  from  the  nature  of  the  plaintiff's  evi- 
dence, he  could  not  have  proved  his  case  in  the  Court  of 
Requests,"  have  this  meaning — namely,  that  when  the 
plaintiff,  in  the  bona  fide  prosecution  of  his  right,  submits 
to  the  jury,  upon  probable  grounds,  a  claim  which,  upon 
the  evidence  adduced  by  him,  is  beyond  the  jurisdiction  of 
the  Court  of  Requests,  it  shall  then  be  in  the  discretion  of 
this  court,  or  a  judge,  to  allow  full  costs.  When  the  evi- 
dence tends  to  establish  a  demand  exceeding  the  jurisdic- 
tion of  the  Court  of  Requests,  there  it  may  be  said,  in  my 
opinion,  that  his  evidence  is  of  "  such  a  nature"  that  it 
could  not  be  received  to  prove  a  case  in  that  court.  I  know 
not  indeed  what  other  meaning  to  attach  to  the  expression, 
"  nature  of  the  evidence."  It  cannot  mean  the  quality  of 
the  testimony,  as  distinguished  into  parol  or  written,  or  by- 
deed  or  record ;  because  every  species  of  evidence  is  re- 
ceivable in  the  lowest  court  as  well  as  in  the  highest. 
Neither  can  it  be  taken  to  allude  to  the  possibility  of  the 
evidence  being  required  to  be  taken  in  a  foreign  country 
by  commission,  because  that  can  only  be  where  the  wit- 
nesses are  out  of  the  jurisdiction  of  the  court,  and  that 
contingency  is  expressly  provided  for  in  another  member 
of  the  same  sentence,  where  the  "situation  of  the  wit- 
nesses" is  recognized  as  another  cause  for  resorting  to  the 
higher  court.  As  respects  the  propriety  of  certifying,  each 
case  must  rest  on  its  own  facts.    It  is  to  be  presumed  that 
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a  sound  discretion  will  be  exercised ;  in  which  case  full 
costs  will  be  granted  when  they  ought  to  be,  and  not  other- 
wise. But,  without  such  a  control,  and  taking  the  verdict 
as  the  only  guide,  it  is  clear  that  much  hardship  would 
arise  in  these  cases,  and  also  in  cases  apparently  within 
the  jurisdiction  of  the  district  court,  if  it  were  not  prevented 
by  certifying  on  such  grounds  as  the  plaintiff  in  this  case 
relies  upon. 

We  may  suppose  a  builder  bringing  his  action  for  work 
done,  upon  an  agreement  for  a  specified  price  which  would 
entitle  him  to  25/.  :  he  proves  the  agreement  and  the  work 
done  under  it,  and  thus  makes  out  a  case  which  he  could 
not  have  proved  in  the  Court  of  Requests,  because  the 
defendant  or  the  court  would  immediately  have  told  him 
that  it  belonged  to  a  higher  tribunal.  Having  therefore 
necessarily  brought  his  action  in  a  higher  court,  it  may 
probably  happen  that  the  defendant  calls  a  witness  to  de- 
clare his  opinion  that  the  work  is  ill  done  or  the  materials 
bad,  and  then  make  out  a  claim  to  a  reduction  in  the  value. 
The  plaintiff's  witnesses  may  swear  the  contrary,  but  it  is 
left  to  the  jury  to  decide  ;  and  upon  evidence  which  would 
warrant  a  determination  either  way,  they  think  fit  to  reduce 
the  price  and  give  a  verdict  for  10Z.  Ought  it  to  follow  in 
such  a  case,  that  the  plaintiff  must  lose  his  costs  because 
he  did  not  foresee  that  the  defendant  would  produce  such 
witnesses,  and  that  the  jury  would  believe  them  in  prefer- 
ence to  his  ?  It  may  in  truth  be  rather  hard  that  the  deci- 
sion should  be  against  him  upon  the  point  of  damages ; 
but  to  say  that  he  should  be  prohibited  from  advancing  his 
claim  and  producing  his  witnesses,  would  be  hard  indeed ; 
and  yet  it  must  be  so  if  the  verdict  of  the  jury  is  to  be  taken 
as  determining  that  he  ought  not  to  have  sued  in  the  higher 
court ;  for  in  the  Court  of  Requests  his  evidence  could  not 
have  been  heard.  I  have  looked  at  the  cases  cited.  That 
of  Harsant  v.  Larkin  (7  Moore,  68)  is  strongly  in  favor  of 
the  plaintiff;  and  the  language  of  the  court  applies  with 
much  force  to  the  statutes,  which  do  give,  as  I  conceive, 
the  power  to  carry  the  provisions  as  to  costs  into  effect, 
upon  the  just  principles  there  stated.     The  two  cases 
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reported  in  5  D.  &  R,.  371,  and  2  Mar.  145,  are  cited  as 
authorities  against  the  allowance  of  full  costs  to  this  plain- 
tiff. They  are  both  upon  the  statutes  39  and  40  Geo.  III. 
ch.  1D4;  sec.  12,  in  which  there  is  no  provision  enabling 
the  court  or  a  judge  to  certify  in  order  to  give  the  plaintiff 
costs ;  and  it  has  been  held,  in  consequence,  that  the 
amount  of  the  verdict  and  the  nature  of  the  cause  of  action, 
as  stated  in  the  record,  must  be  conclusive,  as  being  the 
only  guide  for  determining  the  jurisdiction.  The  case 
reported  in  5  B.  &  C.  "532,  is  upon  the  23rd  Geo.  II.  ch.  33, 
sec.  19  ;  and  the  language  of  that  act  precludes  all  question 
upon  its  construction ;  for  the  verdict  is  expressly  to  be 
taken  as  deciding  the  right  to  costs,  unless  the  judge  who 
tried  the  cause  shall  certify  that  title  to  land  or  an  act  of 
bankruptcy  came  principally  in  question.  Our  statutes 
place  the  rights  of  the  parties,  1  think,  upon  a  more  reason- 
able and  just  footing.  That  which  respects  the  district 
court  has  been  always  carried  into  effect  on  the  principle  I 
have  stated.  The  language  of  the  other  act,  which  respects 
the  Court  of  Requests,  admits,  in  my  opinion,  of  a  similar 
course  of  proceeding ;  and  it  is  reasonable  to  suppose  that 
the  legislature  intended  both  to  be  acted  upon  in  the  same 
spirit. 

Sherwood,  J.,  gave  no  opinion. 

Macaulay,  J.,  agreed  with  the  Chief  Justice. 


Gordon  v.  Fuller. 

The  statute  5  Geo.  II.  ch.  7,  sec.  1,  respecting  affidavits  to  be  made  in  England 
for  proof  of  debts  sued  for  in  this  province,  is  not  repealed  by  the  provincial 
statutes  regulating  the  introduction  of  the  law  of  England,  or  of  evidence. 

Quaere — If  such  affidavit  made  before  a  suit  is  commenced  can  be  read  at  a 
trial  subsequently  had  ;  or,  if  such  affidavit  must  be  entitled  in  the  cause. 

If  a  commission  to  examine  witnesses  abroad,  issued  at  the  instance  of  one  party 
and  executed  at  his  expense,  be  returned  by  the  commissioners  into  court 
according  to  the  statute,  the  opposite  party  has  a  right  to  call  for  and  make  use 
of  the  evidence  at  the  trial  of  the  cause. 

Semble,  that  an  order  for  the  publication  of  the  evidence  may  be  obtained  before 
trial. 

Assumpsit  upon  a  running  account,  in  which  the  plaintiff 
claimed  a  balance  of  4000Z.  The  defendant  had  been  held 
to  bail.  At  the  trial,  the  plaintiff  offered  to  prove  his  case 
by  an  affidavit  sworn  before  the  Lord  Mayor  of  London 
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before  this  action  brought,  shewing  the  plaintiff  resided  in 
London  and  was  a  firitsh  creditor,  that  the  debt  was  con- 
tracted in  India,  and  proving  a  certain  balance  due.  It 
was  objected  ihat  this  evidence  was  inadmissible.  The 
plaintiff  then  called  on  the  defendant  to  produce  a  commis- 
sion which  had  been  sued  out  under  the  statute  2  Geo.  IV. 
ch.  1 — and  the  issuing  of  which  had  been  agreed  to  by  the 
plaintiff — to  examine  a  witness  in  England.  It  had  been 
executed  at  defendant's  expense.  The  examination  of  the 
witness  was  on  interrogatories  in  chief  by  the  defendant, 
and  cross  interrogatories  by  the  plaintiff.  The  defendant's 
counsel  declined  producing  it — at  least,  until  the  plaintiff 
would  pay  the  expense  of  its  execution.  Some  other 
but  slight  evidence  was  offered  on  behalf  of  the  plaintiff; 
and  on  the  charge  of  Macaulay,  J, — who  told  the  jury  he  ' 
doubted  the  admissibility  of  the  affidavit,  and  that  the 
other  evidence  adduced  would  scarce  justify  more  than 
nominal  damages — the  plaintiff  voluntarily  submitted  to 
be  called,  with  leave  to  move. 

In  Easter  Term  last,  Sullivan  obtained  a  rule, nisi  to 
set  aside  the  nonsuit  and  grant  a  new  trial.  The  Solicitor 
General  shewed  cause.  The  court  took  time  to  consider, 
and  now  judgment  was  given. 

Robinson,  C.  J. — There  are  two  questions  presented  in 
this  case  :  1st.  Can  the  production  of  the  commission  be 
called  for  by  the  plaintiff  in  order  that  he  may  give  the 
evidence  contained  in  it  as  part  of  his  case.  2nd.  Is  an 
affidavit  of  debt  sworn  before  the  Lord  Mayor  of  London, 
the  plaintiff  being  a  British  creditor  resident  there,  legal 
evidence  to  prove  a  debt  contracted  in  India  against  a 
debtor  domiciled  here.  It  will  be  more  convenient  to  dis- 
pose of  the  second  question  first.  It  turns  upon  the  British 
statute  5  Geo.  II.  ch.  7,  which  runs  thus:  <{ Whereas  his 
Majesty's  subjects  trading  to  the  British  plantations  in 
America  lie  under  great  difficulties  for  want  of  more  easy 
methods  of  proving,  recovering  and  levying  of  debts  due  to 
them  than  are  now  used  in  some  of  the  said  plantations. 
And  whereas  it  will  tend  very  much  to  the  retrieving  of 
the  credit  formerly  given  by  the  trading  subjects  of  Great 
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Britain  to  the  natives  and  inhabitants  of  the  said  planta- 
tions, and  to  the  advancing  of  the  trade  of  this  kingdom 
thither,  if  such  inconveniences  were  remedied.  Be  it 
enacted,  that  from  and  after  the  29th  September  1732,  in 
any  action  or  suit  then  depending  or  thereafter  to  be  brought 
in  any  court,  of  law  or  equity  in  any  of  the  said  plantations 
for  or  relating  to  any  debt  or  account  wherein  any  person 
residing  in  Great  Britain  shall  be  a  party,  it  shall  be  lawful 
to  and  for  the  plaintiff  and  defendant,  and  also  to  and  for 
any  witness  to  be  examined  and  made  use  of  in  such 
action  or  suit,  to  verify  or  prove  any  matter  or  thing  by 
affidavit  or  affidavits  in  writing,  upon  oath  made  before 
the  Major  or  other  Chief  Magistrate  of  the  city,  borough 
or  town  corporate  in  Great  Britain,  where  or  near  which 
the  person  making  such  affidavit  shall  reside,  and  certified 
and  transmitted  under  the  common  seal  of  the  city,  &c. ; 
and  every  affidavit  so  made,  certified  and  transmitted, 
shall,  in  all  such  actions  and  suits,  be  allowed  to  be  of  the 
same  effect  as  if  the  person  making  the  same  upon  oath  as 
aforesaid  had  appeared  and  sworn  to  the  matters  contained 
in  such  affidavit  in  open  court,  or  upon  a  commission 
issued  for  the  examination  of  witnesses."  The  addition 
and  place  of  abode  of  the  deponent  must  be  specified  on 
the  affidavit, 

2nd  clause. — In  all  suits  to  be  brought  in  any  court  of 
law  or  equity,  by  or  on  behalf  of  his  Majesty,  his  heirs  and 
successors,  in  any  of  the  said  plantations,  for  or  relating  to 
any  debt  or  account,  his  Majesty  may  prove  his  debts  and 
accounts  and  examine  his  witness  or  witnesses  by  affidavit, 
in  like  manner  as  any  subject  may  do  by  that  act.  A  false 
affidavit  taken  under  that  act  is  made  perjury.  The  title 
of  the  act  is,  "An  act  for  the  more  easy  recovery  of  debts 
in  his  Majesty's  plantations  and  colonies  in  America." 

The  4th  clause,  making  lands  and  tenements  liable  to  be 
sold  for  the  satisfaction  of  debts,  makes  all  lands  in  the 
said  plantations  belonging  to  any  person  indebted,  liable 
to  and  chargeable  with  all  just  debts,  duties  and  demands 
of  what  nature  or  kind  soever,  owing  by  such  person  to  his 
Majesty  or  any  of  his  subjects — which  I  mention  merely  to 
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shew  that  parliament  meant  to  give  the  facility  to  British 
creditors  extensively,  and  without  regarding  the  origin  of 
the  debt  or  where  contracted.  By  the  7th  and  8th  Wm. 
III.  ch.  22,  sec.  9,  it  is  enacted  that  all  laws,  by-laws, 
usages  or  customs  at  this  time,  or  which  shall  hereafter  be 
in  practice,  or  endeavored  or  pretended  to  be  in  force  or 
practice  in  any  of  the  said  plantations,  which  are  in  any- 
wise repugnant  to  that  act,  or  to  any  law  thereafter  to  be 
made  in  this  kingdom,  so  far  as  such  law  shall  relate  to 
and  mention  the  said  plantations,  are  illegal,  null  and  void 
to  all  intents  and  purposes  whatsoever.  By  the  14th  Geo. 
III.  ch.  13,  it  was  enacted  that  in  all  matiers  of  controversy 
relative  to  property  and  civil  rights,  resort  shall  be  had  to 
the  laws  of  Canada  as  the  rule  for  the  decision  of  the 
same ;  and  that  all  causes  which  should  thereafter  be  insti- 
tuted with  respect  to  such  property  and  rights  shall  be 
determined  agreeably  to  the  said  laws  and  customs  of 
Canada,  until  they  shall  be  varied  or  altered  by  any  or- 
dinances of  the  governor  and  legislative  council  to  be 
appointed  under  that  act.  A  legislative  council  is  then 
provided  for  by  that  act,  and  power  is  given  to  them  to 
make  ordinances  for  the  peace,  welfare  and  good  govern- 
ment of  the  said  province,  with  the  consent  of  his  Majesty's 
Governor,  Lieutenant-Governor,  &c.  ;  any  of  which  ordi- 
nances his  Majesty  may  disallow  byhis  order  in  council,  to 
be  promulgated  at  Quebec.  There  were  some  reservations 
or  restrictions  on  this  legislative  power. 

The  ordinance  touching  religion,  or  by  which  punish- 
ment may  be  inflicted  greater  than  fine  or  three  months' 
imprisonment,  shall  not  be  of  any  force  or  effect  until  the 
same  shall  have  received  his  Majesty's  approbation.  And 
"nothing  in  the  act  contained  shall  extend,  or  be  construed 
to  extend,  to  repeal  or  make  void  within  the  said  province 
of  Quebec  any  act  or  acts  of  the  parliament  of  Great  Britain 
heretofore  made,  for  prohibiting,  restraining  or  regulating 
the  trade  or  commerce  of  his  Majesty's  colonies  and  plan- 
tations in  America ;  but  that  all  and  every  the  said  acts, 
and  also  all  acts  of  parliament  heretofore  made  concerning 
or  respecting  the  said  colonies  or  plantations,  shall  be  and 
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are  hereby  declared  to  be  in  force  within  the  said  province 
of  Quebec,  and  every  part  thereof." 

By  31  Geo.  III.  ch.  31,  the  Legislative  Council  of  the 
province  of  Quebec  is  abolished,  Upper  Canada  made  a 
separate  province,  and  a  legislature  constituted  therein; 
and  it  is  enacted  (sec.  2),  that  his  Majesty,  his  heirs  and 
successors,  shall  have  power,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  House  of  Assembly 
of  the  province,  to  make  laws  for  the  peace,  welfare  and 
good  government  thereof;  and  that  all  such  laws  being 
passed  by  the  Legislative  Council  and  Assembly  of  the 
province,  and  assented  to  by  his  Majesty,  his  heirs  or  suc- 
cessors, or  assented  to  in  his  Majesty's  name  by  the 
governor,  lieutenant-governor,  &c,  shall  be,  and  the  same 
are  hereby  declared  to  be,  by  virtue  and  under  the  authority 
of  this  act,  valid  and  binding  to  all  intents  and  purposes 
whatever  within  the  province. 

33rd  section — "  That  all  laws,  statutes  and  ordinances 
which  shall  be  in  force  on  the  day  to  be  fixed  in  the  man- 
ner thereinafter  directed  for  the  commencement  of  this  act, 
shall  remain  and  continue  to  be  of  the  same  force,  &c,  as 
if  this  act  had  not  been  made,  and  as  if  the  said  province 
of  Quebec  had  not  been  divided,  except  in  so  far  as  the 
same  are  expressly  repealed  or  varied  by  this  act,  or  in  so 
far  as  the  same  shall  or  may  by  virtue  of  or  under  the 
authority  of  this  act  be  repealed  by  his  Majesty,  his  heirs 
or  successors,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  House  of  Assembly,  &c." 

46th  section,  reciting  the  statute  18  Geo,  III.  ch.  12, 
which  declares,  "  that  the  parliament  of  Great  Britain  will 
not  hereafter  impose  any  duty,  tax,  or  assessment,  payable 
in  any  of  his  Majesty's  colonies  in  North  America,  except 
only  such  duties  as  it  may  be  expedient  to  impose  for  the 
regulation  of  commerce  ;  and  reciting  that  it  is  necessary 
for  the  general  benefit  of  the  British  empire  that  such 
power  of  regulation  of  commerce  of  the  British  empire 
should  continue- to  be  exercised  by  his  Majesty  and  the 
parliament  of  Great  Britain,  enacts  that  nothing  in  this  act 
(31  Geo.  III.  ch.  31)  contained  shall  extend  or  be  construed 
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to  extend  to  prevent  the  effect  or  execution  of  any  law 
which  hath  been  or  at  any  time  shall  be  made  by  his 
Majesty,  &c,  and  the  parliament  of  Great  Britain,  for 
establishing  regulations  or  prohibitions,  or  for  imposing, 
levying  or  collecting  duties  for  the  regulation  of  navigation, 
or  for  the  regulation  of  the  commerce  to  be  carried  on 
between  the  said  two  provinces,  or  between  either  of  the 
said  provinces  and  any  foreign  country  or  state,  or  for  ap- 
pointing and  directing  the  payment  of  drawback  of  such 
duties  so  imposed,  or  to  give  to  his  Majesty,  his  heirs  and 
successors,  any  power  or  authority  by  and  with  the  advice 
and  consent  of  such  Legislative  Council,  &c,  to  vary  and 
repeal  any  such  law  or  laws,  or  any  part  thereof,  or  in  any 
manner  to  prevent  or  obstruct  the  execution  thereof." 

By  provincial  statute  32  Geo.  III.  ch.  1,  it  is  enacted, 
"  that  the  authority  of  the  laws  of  Canada,  as  forming  a 
rule  of  decision  in  all  matters  of  controversy  relative  to 
property  and  civil  rights,  shall  be  annulled  throughout  this 
province,  and  shall  be  no  longer  of  force  or  authority. 
And  (sec.  3)  that  after  the  passing  of  that  act,  in  all  matters 
of  controversy  relative  to  property  and  civil  rights,  resort 
shall  be  had  to  the  laws  of  England  as  the  rule  for  the 
decision  of  the  same.  And  (sec.  5)  that  all  matters  relative 
to  testimony  and  legal  proof  in  the  investigation  of  fact,  and 
the  forms  thereof,  in  the  several  courts  of  law  and  equity 
within  the  province,  be  regulated  by  the  rules  of  evidence 
established  in  England." 

By  the  imperial  statute  6  Geo.  IV.  ch.  114,  sec.  49,  it  is 
enacted,  "  that  all  laws,  by-laws,  usages  or  customs  at  that 
time,  or  which  thereafter  shall  be  in  practice,  or  endeavored 
or  pretended  to  be  in  force  or  practice  in  any  of  the  British 
possessions  in  America  which  are  in  any  wise  repugnant 
to  that  act  or  to  any  act  of  parliament  made  or  thereafter 
to  be  made  in  the  United  Kingdom,  so  far  as  such  act  shall 
relate  to  and  mention  the  said  possessions,  are  and  shall 
be  null  and  void  to  all  intents  and  purposes  whatsoever. 

Upon  these  statutory  provisions  the  question  must  be 
determined. 

As  a  general  principle,  bearing  on  our  introduction  of  the 
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English  law,  civil  and  military,  I  think  (as  I  stated  in  Bank 
of  Upper  Canada  v.  Bethune)  that  this  general  adoption  of 
them  was  not  intended  to  supersede  any  particular  provi- 
sion ,that  had  before  been  made  in  respect  to  a  certain 
matter  by  a  competent  legislative  authority,  applying  itself 
particularly  to  the  colony.  It  was  an  act  to  give  a  general 
rule  in  cases  not  specially  provided  for.  On  the  other 
hand,  1  think  this  provision  of  5  Geo.  II.  ch.  7,  does  not 
come  within  the  46th  section  of  31  Geo.  III.  ch.  31 ;  and 
that,  if  it  depended  on  the  question  whether  that  clause 
(and  that  clause  only)  disabled  our  legislature  from  re- 
pealing it,  it  would  not  now  be  in  force.  To  receive  such 
an  affidavit  in  proof  of  debt  at  the  trial  does  certainly  mili- 
tate against  the  rules  of  evidence  as  established  in  England ; 
and  therefore,  after  the  passing  of  our  provincial  statute  32 
Geo.  III.  ch.  1,  it  cannot  be  admitted,  unless — 1st,  it  can 
be  held  that  the  repeal  of  the  British  statute  5  Geo.  II.  ch. 
7,  is  not  within  the  intention  of  the  statute  32  Geo.  III.  ch. 
1;  or,  2nd,  was  not  within  the  power  of  the  colonial 
legislature. 

As  to  the  intention :  There  is  no  other  evidence  of  an 
intention  to  repeal  this  British  statute  than  that  the  general 
provision  adopting  the  English  rule  of  evidence  is  inconsis- 
tent with  it ;  and  no  exception  is  made  of  this  statute  :  the 
subject  is  not  at  all  alluded  to.  What  is  there  then  to 
shew  it  was  not  intended?  1st.  The  objects  of  legislation 
being  denned  by  31  Geo.  III.  to  be  the  making  of  laws  for 
the  peace,  welfare  and  good  government  of  the  province, 
and  therefore  internal  in  their  nature,  it  does  not  seem 
consistent  with  this  description  of  their  power  that  they 
should  occupy  themselves  in  passing  an  act  to  do  away 
with  facilities  given  by  British  statutes  to  British  subjects, 
&c,  residing  in  England,  having  debts  to  enforce  against 
the  inhabitants  of  this  colony  ;  and  so  questionable,  at 
least,  whether  such  an  act  comes  within  the  scope  of  their 
authority,  that  the  presumption  is,  the  colonial  legislature 
would  not  do  it  without  bestowing  their  attention  on  the 
subject  in  an  especial  manner,  and  evidencing  their  inten- 
tion in  express  words.    The  5  Geo.  II.  had  an  object  in 
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view  not  confined  in  its  aspect  to  the  peace,  welfare  and 
good  government  of  this  province  ;  and  it  seems  repugnant 
that  a  special  enactment  of  the  superior  power,  for  such  an 
object,  should  be  overruled  by  a  legislature  having  power 
only  to  make  laws  for  its  own  peace,  welfare,  &c. 

2nd.  Where  positive  laws  of  our  own  legislature  are 
repealed,  it  is  usual  to  specify  them  by  citing  them  ;  and 
so  also  of  British  statutes,  though  perhaps  not  invariably. 

3rd.  The  legislature  have  shewn  by  their  act  43  Geo.  III. 
ch.  1,  that  they  did  not  mean  to  repeal,  nor  conceive  they 
had  repealed,  by  the  32nd  Geo.  III.,  another  and  more 
important  clause  of  this  same  British  statute,  on  which  the 
present  question  arises — namely,  the  4th  clause  of  5  Geo. 
II.,  which  relates  to  the  sale  of  lands  and  tenements  in 
execution  ;  and  yet  there  would  be  the  same  reason  for 
holding  that  repealed  by  our  statute  32  Geo.  III.  as  the 
clause  in  question  ;  for  the  3rd  clause  of  the  32nd  Geo.  III. 
introducing  the  law  of  England  generally  in  respect  to 
property  and  civil  rights,  is  inconsistent  with  it ;  but  still 
there  is  no  exception  expressed.  As  they  have  thus  de- 
clared that  they  had  not  abrogated  this  part  of  the  5th  Geo. 
II.,  it  follows  that  they  did  not  consider  themselves  to  have 
abrogated  the  other.  I  can  see  no  satisfactory  distinction. 
And  a  similar  argument  may  be  drawn  from  our  provincial 
statute  33  Geo.  III.  ch.  7. 

Secondly — if  the  legislature  intended  the  repeal,  had 
they  the  power  ? 

1st.  The  direct  effect  of  such  repeal  would  be  to  take 
from  persons  resident  in  Great  Britain  conveniences  secured 
by  an  express  British  act  of  parliament  to  them  and  them 
only;  and  I  cannot  conceive  that  the  31st  Geo.  III.  ch.  31, 
gives  to  this  legislature  such  a  power.  When  the  32nd 
Geo.  III.  ch.  1,  was  passed,  the  7th  and  8th  Wm.  III.  ch. 
22,  for  preventing  frauds  and  regulating  abuses  in  the 
plantation  trade,  was  in  force ;  and  if  the  32nd  Geo.  III. 
was  in  any  degree  repugnant  to  the  5th  Geo.  II.  (an  act 
passed  after  the  7th  and  8th  Wm.  III.,  and  relating  to  and 
mentioning  the  plantations),  then  it  was  illegal  and  void 
under  the  last  mentioned  act.     Nothing  can  be  more 
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repugnant  to  any  act  than  an  attempted  repeal  of  it,  and  the 
consequence  of  being  illegal  and  void  must  follow,  unless 
the  effect  of  the  31st  Geo.  III.  ch.  31,  is  to  make  our  legis- 
lature independent  of  this  provision  of  7  and  8  Wm.  III. 
It  may  be  contended  that  it  has  that  effect — 1st,  because 
parliament  delegated  the  power  to  make  laws  for  the 
colony  to  our  legislature  having  the  concurrence  of  the 
king ;  and  that  all  that  is  done  by  this  delegated  authority 
(within  their  scope)  is  to  be  regarded  as  if  done  by  the 
British  parliament,  on  the  principle  of  execution  of  powers. 
2nd.  By  specifying  in  the  46th  clause  of  31  Geo.  III.  cer- 
tain exceptions  to  this  power  which  do  not  embrace  such  a 
subject  as  that  in  question,  we  must  take  it  there  are  to  be 
no  other  exceptions,  and  that  all  laws  passed  in  this  pro- 
vince not  coming  within  the  exceptions  in  the  46th  clause, 
and  not  repugnant  to  the  Constitutional  Act,  which  creates 
the  power,  must  be  within  the  competence  of  our  colonial 
legislature.  But  to  this  I  answer — 1st.  That  the  power  is 
to  make  laws  to  operate  directly  only  on  the  peace,  welfare 
and  good  government  of  this  province  (though  indirectly 
they  may  affect — which  is  inevitable — persons  resident  out 
of  it),  and  that  it  does  not  reasonably  extend  to  the  repeal 
of  an  act  of  the  British  parliament  expressly  passed  to 
afford  facilities  to  British  subjects  resident  in  England. 
2nd.  That  as  to  the  46th  section,  it  is  inserted  ex  majori 
cantela,  as  a  guarantee  upon  a  delicate  and  important  con- 
stitutional point,  and  to  preclude  jealousies  and  doubts ;  and 
was  proper  also  for  preventing  any  acts  of  legislation 
within  the  colony  which,  though  not  affecting  to  repeal  or 
vary  the  British  statutes  in  those  excepted  matters,  might 
yet  "  in  some  manner  prevent  or  obstruct  the  execution  of 
them and  this  it  was  thought  prudent  expressly  to  pro- 
hibit. 3rd.  That  the  British  parliament  did  not  mean  to 
give  to  this  colonial  legislature  authority  to  repeal  acts  of 
parliament  prior  to  31  Geo.  III.  expressly  binding  in  the 
colony  (and  especially  such  as  did  not  concern  the  colony 
merely)  is  evidenced  in  the  strongest  manner  by  6  Geo.  IV. 
ch.  114,  sec.  49.  And  this  recent  statute  is  not  merely  a 
proof  that  parliament  did  not  intend  that  the  7th  and  8th 
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Wm.  III.  should,  after  the  passing  of  31  Geo.  III.,  be  a 
dead  letter  in  Canada;  but  it  is  in  itself  a  clear  enactment 
of  parliament  settling,  if  it  were  necessary,  this  question; 
for  it  provides  expressly  that  all  laws  in  force  or  practice  in 
any  of  the  British  possessions  of  America,  which  are  in 
any  wise  repugnant  to  any  act  of  parliament  made  or  to  be 
made  in  the  United  Kingdom,  so  far  as  such  act  shall 
relate  to  and  mention  the  said  possessions,  are  and  shall  be 
null  and  void  to  all  intents  and  purposes  whatever. 

It  is  said  that  32  Geo.  III.  ch.  1,  repeals  the  British  sta- 
tute 5  Geo.  II.  ch.  7  in  this  particular.  If  it  does,  it  must 
be  repugnant  to  it.  If  it  be  repugnant  to  it,  then  it  is 
an  act  in  force,  or  attempted  to  be  put  in  force,  in  this 
British  possession,  repugnant  to  an  act  of  parliament  made 
in  the  United  Kingdom  relating  to  and  mentioning  the 
British  possessions  in  America ;  and  therefore  as  to  such 
act,  so  far  as  it  does  relate  to  and  mention  such  possessions, 
it  is  null  and  void  under  the  imperial  statute  6  Geo.  IV.  ch. 
114. 

I  have  mentioned  that  the  legislature  of  this  province, 
when  they  passed  the  act  43  Geo.  III.  ch.  1,  shewed  very 
plainly  their  impression  that  the  5th  Geo.  II.  ch.  7  re- 
mained in  full  force  in  this  province,  so  far  at  least  as  those 
clauses  were  concerned  which  made  lands  and  tenements 
liable  to  the  satisfaction  of  British  creditors.  That  they 
were  right  in  assuming  this  is  confirmed  by  the  judgment 
of  the  privy  council  in  England  upon  the  appeal  from  this 
province  in  the  case  of  Gray  v.  Wilcox,  in  which  case  I 
remark  that  Sir  Arthur  Pigott  and  Mr.  Stephen  insist  on  it 
strongly  in  their  printed  reasons  of  appeal  on  behalf  of  the 
plaintiff  in  the  court  below  that  it  was  repugnant  to  reason 
to  maintain  that  our  statute  of  32  Geo.  III.,  adopting  the 
English  law  as  the  rule  of  decision  in  all  matters  of  contro- 
versy relative  to  property  and  civil  rights,  had  the  effect  of 
excluding  that  particular  portion  of  the  law  of  England 
which  was  passed  in  express  reference  to  the  colonies,  and 
which  was  intended  to  give  to  British  subjects  certain 
rights  and  advantages  in  our  courts  of  justice.  Upon  what- 
ever arguments  the  privy  council  may  have  founded  their 
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decision,  they  did  determine  the  5th  Geo.  II.  to  be  in  force 
so  far  at  least  as  regarded  the  sale  of  lands  ;  for  the  ques- 
tion before  them  had  no  relation  to  the  other  provision  now 
unde?  consideration ;  and  I  am  unable  to  find  any  satisfac- 
tory ground  for  deciding  that  the  32nd  Geo.  III.,  while  it 
left  the  5th  Geo.  II.  ch.  7  in  force  so  far  as  regarded  the 
sale  of  lands,  had  the  effect  of  virtually  repealing  those 
other  clauses  of  the  same  statute  which  gave  to  British 
creditors  the  facility  of  proving  their  debts  by  affidavit. 

We  have  ascertained  that  in  Lower  Canada  the  courts 
have  uniformly  held  the  5th  Geo.  II.  ch.  7  to  be  in  force  as 
respects  the  provisions  now  in  question,  notwithstanding 
that  the  ancient  Canadian  law,  as  the  general  rule  of  deci- 
sion, is  given  by  the  British  statute  14  Geo.  III.  ch.  83, 
which  would  make  the  argument  stronger  in  favor  of  the 
supposed  virtual  repeal.  But,  while  we  hold  the  statute  to 
be  for  this  purpose  in  force,  it  has  appeared  to  us  to  require 
consideration,  whether  the  affidavit  offered  as  proof  of  a 
debt  can  be  received  if  sworn  before  any  action  was  inter- 
dicted, or  whether  it  must  not  be  made  in  a  suit  depending, 
so  that  it  may  be  properly  exhibited  in  the  court  and  in  the 
cause.  My  opinion  is  that  it  is  admissible  in  evidence, 
although  sworn  before  the  suit  is  commenced.  The  words 
used  do  not  import  that  the  affidavit  is  to  be  made  or  sworn 
in  a  suit  commenced,  but  that  in  any  action  brought  or  to 
be  brought  after  the  passing  of  the  act,  a  witness  may  verify 
a  matter  or  thing  by  affidavit  sworn  before  the  mayor  of 
any  city.  I  see  nothing  in  this  language  or  in  the  remain- 
der of  the  clause  that  requires  the  affidavit  to  be  made  after 
the  suit  has  been  commenced  ;  and  I  do  not  think  it  rea- 
sonable to  ascribe  such  an  intention  to  the  legislature  when 
they  framed  the  act.  Communication  across  the  Atlantic 
was  at  that  time  much  more  unfrequent  and  less  expedi- 
tious and  regular  than  at  present ;  and  I  cannot  see  any 
reason  for  desiring  to  incur  the  delay  of  first  sending  out 
instructions  to  commence  the  suit,  and  then  to  wait  for 
intelligence  that  the  suit,  had  actually  been  commenced 
before  the  affidavit  could  be  sworn.  When  an  arrest  was 
intended,  the  affidavit  sent  out  to  warrant  the  arrest  would, 
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according  to  such  a  construction,  though  made  by  an  indif- 
ferent person  as  agent,  be  of  no  further  use ;  but  the  party 
must  be  arrested  and  imprisoned,  and  then  another  affida- 
vit be  sworn  and  sent  out  to  be  used  in  proving  the  debt. 
I  see  no  good  reason  in  the  act  or  out  of  it  for  believing 
that  this  was  meant.  If  the  statute  makes  an  affidavit, 
sworn  for  the  purpose,  admissible,  although  no  action  was 
at  the  time  commenced,  then  it  makes  such  an  affidavit 
one  upon  which  perjury  can  be  assigned,  within  the  princi- 
ple of  the  case  in  7  T.  R.  451. 

With  respect  to  this  provision  of  the  statute  5  Geo.  II. — 
until  this  objection  was  raised  1  was  always  under  the 
impression  that  it  was  generally  considered  as  admitted  to 
be  in  force.  I  have  never  heard  it  questioned  ;  and  I  should 
not  be  surprised  to  find  that  such  affidavits  have  been 
received  as  evidence  in  our  courts.  In  my  professional 
practice  I  have  seen  several  such  sent  out  from  England 
to  enforce  the  payment  of  debts ;  but  I  cannot  call  to  mind 
any  case  in  which  it  became  necessary  to  use  them.  As 
to  the  possibility  of  injustice  to  the  other  party  from  the 
admission  of  such  evidence,  it  is  in  the  power  of  the  court 
in  any  particular  case  to  obviate  any  reasonable  apprehen- 
sion on  that  head  by  taking  care  that  the  defendant,  if  he 
desires  it,  shall  have  an  opportunity  of  examining  the 
deponent,  or  any  other  witnesses,  on  his  laying  proper 
ground  for  suing  out  a  commission.  And,  though  it  is  cer- 
tainly an  exception  to  the  general  law  of  evidence,  yet  it  is 
to  be  considered  that  the  condition  of  the  greater  number  of 
the  colonies  at  the  period  when  the  statute  was  passed 
called  for  a  facility  of  this  nature  ;  and  the  object  of  main- 
taining the  commercial  credit  of  the  colonies  by  facilitating 
the  remedy  of  the  British  creditor,  was  one  in  which  people 
on  both  sides  the  Atlantic  were  at  least  equally  interested. 
It  is  besides  worthy  of  remark,  that  this  mode  of  proving  a 
debt  by  affidavit  was  not  only  not  foreign  to  some  of  the 
colonies,  where  the  English  system  of  taking  evidence  viva 
voce  in  open  court  was  not  in  use,  but  it  is  by  no  means 
unknown  to  the  laws  of  England ;  for  at  the  time  this  act 
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was  passed,  and  for  many  years  afterwards,  it  was  the  con- 
stant practice  on  the  common  law  side  of  the  Exchequer 
to  prove  debts  before  commissioners  and  a  jury,  in  order  to 
obain  an  extent  in-  aid,  in  no  other  manner  than  by  pro- 
ducing the  affidavit  upon  wThich  the  extent  against  the 
original  debtor  had  been  sued  out.  In  the  present  advanced 
state  of  this  colony,  with  the  facility  we  have  of  taking  out 
commissions  to  examine  on  interrogatories,  and  the  com- 
parative ease  and  expedition  with  which  evidence  can  now 
be  thus  obtained,  it  may  be  thought  reasonable  that  the 
enactment  5  Geo.  11.  should  no  longer  be  continued  ;  but 
the  question  before  us  is,  whether  it  is  at  present  actually 
in  force.  It  being  my  opinion  that  it  is  in  force,  the  non- 
suit, I  think,  should  be  set  aside  without  costs,  and  a  new 
trial  granted. 

As  to  the  point  of  practice  regarding  the  plaintiff's  right 
to  call  for  the  production  of  the  commission  :  It  appears, 
from  the  language  of  the  act  2  Geo.  IY.  ch.  1,  that  the 
legislature  intended  the  evidence  to  be  returned  with  the 
commission  into  court.  In  this  case  it  happened  that  the 
commission,  when  executed,  got  into  the  hands  of  the 
defendant,  who  had  sued  it  out ;  but  that  was  accidental. 
It  came  from  Europe,  directed  to  the  Chief  Justice  of  this 
court,  by  which  it  was  doubtless  intended  to  place  it  in  the 
hands  of  the  court — or,  in  the  words  of  the  act,  "  to  return 
it  into  court;"  and  it  was  agreed  in  argument  that  the 
question  as  to  the  plaintiff's  right  to  use  the  evidence 
should  be  determined  in  the  same  manner  as  if  the  com- 
mission were  in  fact  at  the  time  in  the  possession  of  the 
court.  Then,  as  to  the  plaintiff's  right  to  call  for  the 
reading  of  the  evidence  taken  in  answer  to  the- defendant's 
interrogatories — it  appeared  to  me  at  first  that  it  could  not 
be  maintained,  and  several  arguments  suggested  them- 
selves against  it ;  but,  upon  consideration,  we  are  all  of 
opinion  that  the  plaintiff  had  a  right  to  the  production  of 
the  evidence  at  the  time  he  called  for  it.  In  England,  in 
the  common  law  courts,  a  commission  to  examine  wit- 
nesses can  only  be  had  by  the  assent  of  the  opposite  party ; 
but  that  assent  being  given,  and  the  commission  having 
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issued,  and  the  evidence  taken  under  it  and  rerurned,  I  do 
not  see  that  there  is  ground  for  treating  the  evidence  so 
taken  as  being  in  a  different  situation  in  respect  to  the 
rights  of  the  parties  over  it  from  what  it  would  be  in  this 
country.  The  commission  being  issued  here  as  of  right, 
on  the  prayer  of  either  party,  and  not  as  an  indulgence  by 
consent,  we  have  held  the  allowance  of  costs  to  be  effected 
by  that  circumstance,  and  that  the  expenses  of  the  com- 
mission, &c,  are  in  this  country  taxable  against  the  losing 
party,  in  the  same  manner  as  other  costs  ;  but  there  seems 
no  necessity  for  making  any  other  difference.  Now,  in 
in  England,  it  appears  that  the  evidence,  when  returned 
into  court  with  the  commission,  is  equally  accessible  to 
both  parties  in  the  cause.  I  draw  that  inference  from  the 
case  of  Stephens  v.  Crichton  (2  Ea.  259) ;  and  if  one  party 
can  thus  become  possessed  of  the  evidence  and  learn  all 
that  the  other  party's  witnesses  have  sworn,  before  the 
latter  has  used  his  evidence  at  the  trial,  and  whether  he 
shall  choose  to  use  it  or  not,  then  the  objections,  which 
seem  at  first  to  lie  against  the  claim  made  by  the  plaintiff 
in  this  cause,  lose  their  force. 

Another  consideration  occurs  to  me  as  entitled  to  weight. 
As  it  seems  that  the  plaintiff  might  have  obtained  from  the 
court  office  copies  of  the  defendant's  evidence  taken  under 
the  commission,  he  had  it  in  his  power  to  know  what  had 
been  done  for  or  against  him,  and  might  naturally  rely 
upon  that  evidence  going  to  the  jury.  If  some  of  the  evi- 
dence appeared  to  bear  materially  in  his  favor,  he  would 
of  course  desire  it  should  be  given  at  the  trial;  but  he 
could  hardly  think  it  necessary  or  prudent  to  incur  the 
expense  of  taking  out  a  second  commission  to  England  to 
have  the  same  evidence  given  by  the  same  witnesses.  He 
would,  of  course,  rely  upon  the  return  to  the  defendant's 
commission  being  produced ;  but  if,  when  the  cause  came 
to  trial,  the  defendant,  learning  that  the  evidence  was  unfa- 
vorable to  him,  should  forbear  to  call  for  the  commission 
and  return,  the  plaintiff  would  be  taken  by  surprise,  and 
materially  prejudiced.  There  is  but  little  to  be  found  in 
the  books  on  the  subject,  and  nothing  in  the  books  of  prac- 
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tice,  that  can  help  in  deciding  this  question.  The  few- 
cases  on  evidence  taken  under  commissions  or  mandamus 
in  the  East  Indies,  turn  upon  the  provisions  of  the  statute 
directing  how  such  evidence  shall  betaken.  In  this  case, 
the  plaintiff,  when  he  called  for  the  commission  and  evi- 
dence, offered  to  pay  half  the  costs.  We  should  have  no 
authority,  I  think,  to  make  a  condition  that  half  the  costs 
should  be  tendered.,  and  that  a  tender  of  half  would  suffice. 
It  rather  appears  that  no  question  respecting  costs  can  be 
suffered  to  affect  the  right  in  this  case,  because  our  law 
and  practice  throws  the  costs  of  the  commission  in  common 
with  other  costs  upon  the  losing  party.  If  the  plaintiff, 
after  a  full  trial,  had  lost  the  cause,  the  costs  of  the  defen- 
dant's commission  would  be  left  to  be  defrayed  by  him  in 
common  with  the  other  costs  of  the  cause  ;  and,  as  plaintiff 
resides  abroad,  the  defendant  either  has,  or  might  have  had, 
security  for  the  costs.  If  the  plaintiff  had  succeeded,  of 
course  the  defendant  must  have  lost  the  costs  of  the  com- 
mission, as  well  as  all  his  other  costs.  Upon  this  point,  of 
practice  our  opinion  therefore  is  in  favor  of  the  right  of 
either  party  to  call,  during  the  trial,  for  the  evidence  which 
has  been  returned  to  the  court  under  a  commission,  though 
I  have  still  some  doubt  upon  the  question. 

Sherwood,  J. — I  am  of  opinion  that  the  5  Geo.  II.  is  in 
force  in  this  province,  except  so  far  as  any  part  of  it  may 
have  been  repealed  by  some  act  of  the  British  parliament. 
I  therefore  think  that  when  one  or  both  of  the  parties  to  a 
suit,  either  at  law  or  in  equity,  instituted  in  this  province, 
reside  in  Great  Britain,  an  affidavit  made  conformably  to 
the  intent  and  meaning  of  that  act  may  be  read  in  evidence 
on  the  trial  of  such  a  cause.  The  allowing  such  ex  parte 
proof  is  a  great  deviation  from  the  English  rules  of  evidence 
established  in  this  province  by  the  provincial  statute  32 
Geo.  III.  ch.  1,  section  5;  and  I  think  the  provisions  of  the 
British  statute  should  not  be  amplified  or  extended  in  their 
effects  by  any  equitable  construction.  By  the  terms  of  the 
act  there  must  be  an  action  pending,  in  my  opinion,  at  the 
time  the  affidavit  is  made,  to  entitle  it  to  the  character  of 
legal  testimony ;  and,  as  there  was  no  action  pending  when 
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the  affidavit  now  in  question  was  sworn,  I  think  it  cannot 
be  read  on  the  trial  of  this  cause.  If  it  were  untrue,  I 
doubt  whether  perjury  could  be  assigned  upon  it.  •  and  my 
present  impression  is  that  it  could  not.  At  all  events,  I 
think  the  defendant,  who  objects  to  the  affidavit,  is  not 
to  have  it  read  against  him  in  evidence  by  the  very  enact- 
ment itself,  there  being  no  suit  between  the  present  parties 
in  existence  at  the  time. 

With  respect  to  the  point  whether  the  plaintiff  was  en- 
titled to  have  the  evidence  read  which  was  given  under  the 
commission  issued,  upon  the  application  of  the  defendant 
to  take  the  examination  of  witnesses  in  England,  I  incline 
to  think  he  had  the  right.  The  examinations  are  to  be 
considered,  by  consent  of  both  parties,  as  having  been 
returned  into  this  court.  The  17th  and  18th  sections  of  the 
provincial  statute  2  Geo.  IV.  ch.  1,  allow  either  plaintiff 
or  defendant,  in  an  action  instituted  in  this  court,  to  apply 
to  the  court  or  a  judge  in  vacation  to  examine  witnesses 
who  are  aged,  infirm  or  about  to  leave  the  province,  or 
who  reside  without  the  limits  of  the  province ;  and  the 
court  or  judge,  upon  hearing  the  parties,  may  issue  a  com- 
mission acordingly.  The  commission  and  examinations 
are  to  be  returned  into  this  court,  and  all  examinations 
duly  returned  are  to  be  received  as  evidence  in  the  cause. 
Either  party  in  the  suit  has  a  right  to  apply  for  a  commis- 
sion to  examine  witnesses,  but  the  statute  expressly  re- 
quires that,  he  shall  give  notice  to  the  other  party.  This 
notice  is  of  course  not  only  to  allow  the  other  party  to 
object  to  the  commissioners  proposed,  but  to  propose  others, 
as  well  as  to  give  him  ample  opportunity  to  cause  all  the 
witnesses  to  be  cross-examined.  Now,  it  appears  to  me 
that  the  legislature  meant  by  this  law  to  make  the  exami- 
nations taken  by  the  commissioners  evidence  on  the  trial 
of  the  cause,  to  the  same  extent  as  if  the  testimony  had 
been  given  viva  voce  in  open  court  by  the  same  witnesses. 
All  evidence  adduced  on  the  trial  of  the  cause  by  one  party 
may  be  used  by  the  other  on  the  same  occasion,  at  his 
election ;  and  therefore,  according  to  the  principle  just 
advanced,  the  written  examinations  of  the  witnesses  duly 
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taken  under  the  commission  issued  in  this  cause  at  the 
instance  of  the  defendant,  and  duly  returned  into  this  court 
by  the  commissioners  according  to  the  statute,  ought  to  be 
read  on  the  trial  of  this  cause  at  the  request  of  either  party. 
The  expenses  attending  the  issuing  of  the  commission, 
as  well  as  its  execution  and  return  into  court,  ought  not,  in 
my  opinion,  to  be  at  all  taken  into  consideration  till  the 
general  costs  of  the  suit  are  ultimately  taxed  by  the  master. 
I  am  of  opinion  the  nonsuit  should  be  set  aside  and  a  new- 
trial  granted  without  costs,  on  the  ground  of  the  plaintiff's 
right  to  have  the  examinations  read  which  were  taken  by 
the  commissioners,  and  duly  returned  as  before  stated. 

Macaulay,  J. — It  is  upon  the  following  grounds  that  I 
am  disposed  to  think  the  5  Geo.  II.  ch.  7,  no  longer  appli- 
cable to  this  province  as  respects  the  proof  of  debts  by  affi- 
davit : — 

The  province  of  Quebec  did  not  form  one  of  his  Majesty's 
American  possessions  when  that  act  was  passed,  and  when 
first  conquered  the  civil  laws  of  Canada  prevailed,  and 
were,  I  believe,  conceived  to  continue  until  the  final  ces- 
sion in  1763.  Afterwards,  a  royal  proclamation  and  com- 
mission issued,  imparting  or  substituting  (it  was  supposed) 
the  law  of  England,  civil  as  well  as  criminal.  In  1774, 
the  civil  law  of  Canada,  as  enjoyed  under  French  dominion, 
was  restored  ;  the  criminal  law  of  England  being  retained, 
and  all  British  statutes  relating  to  the  American  colonies 
extended  hither.  The  5th  Geo.  II.  ch.  7,  might  be  con- 
sidered either  as  in  force  by  virtue  of  its  own  terms,  or  as 
expressly  extended  by  the  18th  section  of  14  Geo.  III.  ch. 
83  (probably  by  the  latter  authority),  and  consequently 
must  have  been  engrafted  upon  the  French  code  of  civil 
jurisprudence,  also  revived  simultaneously  by  the  same 
British  statute.  The  English  rules  of  evidence  in  commer- 
cial matters  were  partially  introduced  into  the  province  of 
Quebec  by  the  ordinance  25  Geo.  III.  ch.  2,  sec.  10.  In 
1791,  the  31st  Geo.  III.  ch.  31,  in  contemplation  of  a  division 
of  the  provinces,  provided  the  present  constitution,  and  forms 
the  source  from  which  the  powers  and  authorities  of  our 
provincial  statutes  flow.    It  authorized  the  formation  of 
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local  legislatures,  and  enacted  that  his  Majesty  should 
have  power,  with  the  advice  and  consent  of  the  legislative 
council  and  assembly  in  each  province,  to  make  laws  for 
the  peace,  welfare  and  good  government  thereof,  not  being 
repugnant  to  that  act.  All  which  laws  are  thereby  declared 
to  be,  by  virtue  of  and  under  the  authority  of  that  act,  valid 
and  binding  to  all  intents  and  purposes  whatever  within 
the  provinces  respectively.  And  the  44th  section  specifies 
the  exceptions  to  the  general  powers  conferred.  The 
existing  laws  of  Canada,  as  declared  by  the  14th  Geo.  III. 
ch.  83,  or  altered  afterwards  by  ordinances  of  the  province 
of  Quebec,  under  the  provisions  thereof,  were  continued  in 
both  provinces  of  Upper  and  Lower  Canada  after  the  divi- 
sion thereof,  subject  to  the  control  of  the  local  legislatures, 
and  as  respects  Upper  Canada  a  sweeping  innovation  was 
doubtless  anticipated — no  less  than  the  abrogation  of  the 
old  laws  of  Canada  and  the  introduction  of  those  of  Eng- 
land ;  and  accordingly  we  find  that  by  the  first  of  our 
provincial  enactments  (after  reciting  that  the  prevailing 
system  was  not  congenial  to  the  inhabitants  of  this  pro- 
vince), it  was  enacted  that  the  provisions  of  14  Geo.  III.  ch. 
83,  should  no  longer  continue  ;  but  that,  in  lieu  thereof,  the 
law  of  England  should  form  the  rule  of  decision  in  all 
matters  of  controversy  relating  to  property  and  civil  rights. 
Nothing  is  said  expressly  touching  the  5th  Geo.  II.  ch.  7  ; 
but  no  doubt  it  was  in  force  here  when  that  provincial 
statute  received  the  royal  assent ;  and  the  clause  touching 
the  liability  of  real  estate  for  the  satisfaction  of  debts  was 
afterwards  recognized  in  the  provincial  statute  43  Geo.  III. 
ch.  1  ;  and  although,  in  reference  to  the  law  of  England, 
coupled  with  the  provisions  of  31  Geo.  III.  ch.  31,  relative 
to  the  tenure  of  such  real  estate  in  Upper  Canada,  it  was 
contended  that  even  that  portion  of  the  act  in  question  had 
been  excluded  from  local  operation,  yet  it  was  ultimately 
determined  in  the  last  resort  still  to  have  the  force  of  law 
here.  It  follows,  that  no  implied  repeal  of  that  statute  can 
be  inferred  from  the  first  clauses  of  the  first  provincial  act. 
It  is  at  the  same  time  apparent  that  the  first  clauses,  touch- 
ing the  rule  of  decision  in  matters  of  controversy  relative 
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to  property  and  civil  rights,  was  not  supposed  to  preclude 
or  prescribe  the  rules  of  evidence,  for  the  same  statute  after- 
wards provided,  in  section  5,  that  all  matters  relative  to 
testimony  and  legal  proof  in  the  investigations  of  fact, 
and  the  forms  thereof,  in  the  several  courts  of  law  and 
equity  in  this  province,  should  be  regulated  by  the  rules  of 
evidence  established  in  England ;  and  the  two  principal 
questions  are  —  1st.  Whether  the  provincial  legislature 
possessed  the  power  to  subject  suitors,  in  actions  for  money 
demands,  resident  in  England,  to  the  lex  loci  in  this  respect 
— to  the  same  rules  of  evidence  prescribed  for  the  inhabi- 
tants of  the  colony  and  all  others ;  in  other  words,  to  re- 
move the  operation  of  the  5th  Geo.  II.  ch.  7,  from  this 
province  as  a  rule  in  such  cases,  or  to  introduce  incompati- 
ble regulations  on  the  same  subject.  And  if  so — secondly, 
whether  by  implication  (for  it  is  not  done  in  express 
terms)  such  effect  has  been  accomplished.  The  statute  5 
Geo.  II.  does  not  include  all  suitors  and  witnesses  living  in 
England,  but  extends  only  to  cases  of  debt  or  account,  and 
"perhaps  contemplated  only  debts  contracted  in  England. 
1st — as  to  the  power :  I  consider  it  imparted  by  the  31st 
Geo.  III.  ch.  31,  which  is  very  comprehensive  and  almost 
unlimited  in  its  terms  ;  and  I  do  not  regard  the  5th  Geo.  II. 
ch.  7,  as  passed  for  establishing  regulations  and  prohibi- 
tions, or  for  imposing,  levying  or  collecting  duties  for  the 
regulation  of  navigation  or  of  the  commerce  between  the 
province  and  any  other  part  of  his  Majesty's  dominions, 
&c,  within  the  meaning  or  expression  of  the  46th  section 
of  .that  act.  Nor,  I  believe,  has  it  been  adverted  to  in  the 
imperial  parliament  as  forming  one  of  the  acts  for  the 
regulation  of  trade  and  navigation  in  the  late  revision  and 
amendment  of  these  laws.  And,  subject  to  the  exceptions 
therein  expressed,  I  do  not  see  that  the  powers  of  the 
colonial  legislature  are  otherwise  abridged,  so  far  at  least 
as  respects  the  laws  in  force  at  the  time  it  was  first  organ- 
ized, however  liable  to  control  by  subsequent  imperial 
statutes  naming  the  province  or  including  it  in  a  more 
general  allusion  to  the  North  American  possessions.  The 
14  Geo.  III.  ch.  83,  re-established  the  old  civil  law,  and 
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confirmed  the  criminal  la  v  of  England ;  but  the  general 
powers  of  the  provincial  legislature  over  both  has,  I  believe, 
never  been  doubted,  and  has  been  frequently  exercised. 
The  king  has  almost  unqualified  power  to  make  laws  bind- 
ing upon  and  within  the  province,  with  the  a  Ivice  and  con- 
sent of  the  Legislative  Council  and  Assembly ;  not  as  a  mere 
prerogative  right,  or  under  a  system  of  government  estab- 
lished by  commission  as  a  royal  government  emanating 
from  the  grace  and  prerogative  powers  of  the  crown,  but  by 
virtue  of  a  British  statute,  which  says  that  all  laws  so  made 
(if  not  repugnant  thereto)  shall  by  virtue  of  that  act  be  valid 
and  binding;  and  in  order  not  to  abridge  the  superintend- 
ing control  of  his  Majesty's  government  a  double  negative 
is  granted  to  his  Majesty,  who  may  annul  and  disallow 
acts,  although  assented  to  in  bis  name  by  the  Governor  or 
Lieutenant-Governor  representing  him  in  his  provincial 
parliament  here.  With  these  and  other  such  qualifications 
and  safeguards  as  the  imperial  parliament  deemed  expe- 
dient, free  scope  is  given  to  the  action  of  the  colonial  legis- 
lature in  all  other  respects  ;  so  much  so,  that  I  cannot  but 
regard  the  provincial  statute,  when  duly  passed,  of  equal 
force  within  the  province  with,  British  statutes,  when  not 
repugnant  to  the  31  Geo.  III.  ch.  31.  In  other  words,  I  feel 
constrained  to  read  the  5th  section  of  our  first  act  as  if  it 
had  been  incorporated  in  the  31  Geo.  III.  and  formed  one 
of  its  provisions,  and  conceive  it  competent  to  the  provincial 
parliament  (as  a  mere  question  of  power)  to  exclude  the 
operation  of  the  5  Geo.  II.  in  any  or  in  all  respects,  by  an 
act  duly  assented  to  by  or  on  behalf  of  his  Majesty  ;  and  if 
so,  to  produce  the  same  effect  by  implication  arising  from 
the  introduction  of  incompatible  or  other  contradictory 
regulations.  If,  as  would  perhaps  not  be  questioned,  the 
local  legislature  could  abrogate  all  the  present  laws  creat- 
ing courts  of  justice,  and  enact  that  no  future  courts  should 
hold  jurisdiction  of  causes  of  action  not  arising  within  the 
province,  it  would  follow  that  if  they  could  exclude  the 
recovery  of  debts  contracted  abroad  altogether  a  fortiori^ 
they  might  regulate  the  course  of  legal  evidence  to  prove 
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any  such  debt  in  a  court  of  law  created  by  its  authority, 
with  a  general  jurisdiction  like  this  court. 

The  second  enquiry — whether  this  clause  of  it  has  been 
excluded.  No  provincial  act  mentions  it  by  name,  and 
consequently,  if  affected,  it  must  be  by  implication.  I  have 
already  quoted  the  clause  of  our  first  act  which,  in  furthe- 
rance of  the  previous  clauses  adopting  the  law  of  England, 
prescribes  the  rule  of  evidence  and  the  forms  thereof.  The 
second  chapter  establishes  the  trial  by  jury.  The  34  Geo. 
III.  ch.  2  created  this  court,  and  its  language  in  so  doing 
should  not  be  overlooked.  It  shews  the  impression  of  the 
legislature  that  we  had  the  law  of  England  comprehensively, 
and  the  system  of  judicature  is  organised  and  adapted  to 
such  a  code.  Section  23,  with  a  view  to  testimony  and 
legal  proof  in  this  court  and  the  Nisi  Prius  Courts,  emanat- 
ing from  or  auxiliaries  to  it,  according  to  the  forms  that 
regulate  similar  courts  under  similar  circumstances  in  Eng- 
land, recites  that  it  might  in  many  cases  be  desirable  for 
the  furtherance  of  justice  to  obtain  the  deposition  of  wit- 
nesses in  civil  suits,  which  could  not  be  had  by  the  ordi- 
nary process  of  subposna,  and  authorised  the  issue  of  com- 
missions to  examine  persons  residing  without  the  limits  of 
the  province,  when  the  cause  of  action  arose  without  the 
jurisdiction  of  the  court.  A  subsequent  act  regulates  the 
examination  of  witnesses  upon  interrogatories  at  the  present 
day  in  terms  no  less  enlarged.  Regarding  the  whole  scope 
and  spirit  of  our  provincial  act,  from  the  first  to  the  last,  so 
far  as  respects  the  general  adoption  of  the  law  of  England, 
it  appears  to  me  that  the  5  Geo.  II.  ch.  7,  sec.  1,  was  not 
repealed,  but  excluded  from  operation  here  by  implication, 
especially  by  the  5th  section  of  the  first  statute  introducing 
inconsistent  provisions,  and  that  this  is  the  soundest  con- 
struction to  place  upon  the  same,  although  it  r$ay  at  times 
operate  inconveniently  towards  suitors  living  in  England. 
The  arguments  are  doubtless  very  powerful  in  favour  of  the 
opposite  view,  and  it  would  be  insincerity  in  me  not  to 
confess  that  the  opinions  expressed  by  my  learned  brothers, 
supported  as  they  are  by  very  strong  reasoning  and  autho- 
rity, have  materially  weakened  the  confidence  I  felt  in 
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the  opinion  advanced  by  me  at  Nisi  Prius ;  and  although  I 
do  not  feel  able  entirely  to  yield  to  them,  I  am  not  insensible 
of  their  great  weight  and  force.  But,  in  my  opinion,  the 
provincial  parliament  not  only  had  the  power,  but  should 
be  taken  to  have  intended  the  exclusion  of  the  5  Geo.  II. 
ch.  7,  sec.  1,  in  relation  to  the  forms  of  testimony  and  legal 
proof;  or  at  least  to  adopt  one  universal  regulation  on  the 
subject,  as  evinced  by  the  5th  section,  so  often  quoted,  and 
the  provisions  contained  in  subsequent  enactments.  They 
might  well  do  this  upon  grounds  of  general  and  uniform 
justice,  without  meaning  at  all  to  infringe  the  other  provi- 
sions of  that  statute,  respecting  the  sale  of  lands  for  the 
payment  of  debts.  I  think  the  rules  and  forms  of  evidence 
were  intended  to  be  universal ;  and,  although  the  subsistence 
of  5  Geo.  II.  ch.  7  in  favor  of  British  creditors  may  not  be 
incompatible  with  such  a  rule  in  all  other  respects,  but  may 
be  regarded  as  engrafted  on  the  English  system  as  a  whole, 
still  I  cannot  say  I  consider  such  to  be  the  scope,  object  or 
real  intent  of  the  local  act  in  that  behalf.  The  forms  of 
legal  testimony  and  proof  by  the  law  of  England,  in  the 
examination  of  witnesses  abroad  and  beyond  the  jurisdic- 
tion of  their  courts,  is  by  a  commission  and  interrogatories, 
for  which  ample  care  has  been  taken  to  provide  by  the 
legislature  of  this  province.  In  the  absence  of  any  such 
provision  the  argument  in  favor  of  the  continuance  of  5  Geo. 
II.  would  be  much  strengthened.  Without  knowing  the 
state  of  the  local  law.  of  Lower  Canada  touching  legal 
proof,  any  recognition  of  the  5  Geo.  II.  in  the  courts  there 
would  afford  no  assistance  as  a  precedent ;  and,  touching 
actions  of  non-residents,  we  have  constantly  applied  the 
law  of  England  to  them  in  this  court,  in  exacting  security 
for  costs,  whether  the  suitors  were  resident  in  England  or 
elsewhere.  The  imperial  statute  6  Geo.  IV.  ch.  114,  sec. 
49,  has  been  urged  as  annulling  our  local  statutes,  should 
they  have  infringed  upon  the  5  Geo.  II.  ch.  7,  but  I  do  not 
think  so.  It  appears  to  me  that  act  must  be  construed 
together  with  the  31  Geo.  III.  ch.  31,  and  other  statutes, 
relative  to  its  subject  matter,  and  as  applied  to  this  province. 
I  think  (considering  the  nature  and  object  of  the  statute  of 
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which  it  forms  a  part)  that  it  is  merely  meant  to  assert  anew 
the  provisions  touching  trade,  &c.  contained  in  the  31  Geo. 
III.  ch.  31,  sec.  46,  or  as  a  substitute  for  similar  provisions 
contained  in  the  7  &  8  Wm.  111.  ch.  22,  sec.  9.  But,  if  sus- 
ceptible of  a  more  enlarged  application,  I  cannot  for  a 
moment  suppose  it  was  intended  to  abridge  the  power  or 
to  contravene  any  of  the  provisions  of  31  Geo.  III.  ch.  31. 
When  it  speaks  of  laws,  bye-laws,  usages  or  customs 
repugnant  to  that  or  other  British  acts,  mentioning  or  relat- 
ing to  his  Majesty's  plantations,  it  includes  the  West  Indies 
and  all  other  his  Majesty's  possessions  in  America,  (as  did, 
in  nearly  similar  terms,  the  7  &  8  Wm.  III.  ch.  22,  sec.  9), 
and  it  refers  to  laws,  usages,  &c.  founded  upon  the  old 
systems  of  colonial  government  by  charter  or  otherwise,  and 
not  to  laws  made  under  and  with  the  sanction  of  an  impe- 
rial statute.  In  construing  that  clause,  it  should  be  remem- 
bered that  it  was  intended  to  embrace  all  the  American 
colonies — not  Upper  Canada  in  particular — and  that  all  the 
old  colonies,  including  many  of  the  islands  and  plantations 
still  subject  to  the  British  crown,  were  established  and 
formed  local  legislatures,  and  made  laws  and  adopted 
usages,  &c.  without  the  authority  of  any  English  statute. 
The  Canadas  form  a  peculiar  exception,  and  are  very  dif- 
ferently circumstanced,  as  I  have  already  noticed.  If  within 
the  province  local  acts  are  made,  by  virtue  of  31  Geo.  III. 
ch.  31,  of  equal  force  with  imperial  statutes,  so  long  as 
subsequent  British  statutes  mention  the  American  posses- 
sions in  general,  and  not  the  Canadas  in  particular,  such 
statutes  ought  (as  respects  these  provinces)  to  be  construed 
sub  modo — that  is,  in  connexion  with  the  31  Geo.  III.  ch. 
31,  as  long  as  it  remains  in  force.  I  cannot  say  therefore 
that  either  in  law  or  reason  suitors  resident  in  England  are 
not  or  ought  not  to  be  subjected  to  the  same  course  of  evi- 
dence and  proof  as  parties  resident  elsewhere.  The  gene- 
ral question  is  not  perhaps  material  to  be  determined  on 
this  occasion,  for  even  admitting  the  5  Geo.  II.  ch.  7  to  be 
in  force,  the  present  affidavit  may  not  be  admissible,  as 
being  extra-judicial — made  before  any  suit  was  brought  or 
any  issue  joined  to  ascertain  the  facts  material  and  requir- 
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ing  to  be  proved  ;  and  though  the  5  Geo.  II.  declares  that 
wilful  false  swearing  in  the  affidavits  therein  mentioned 
should  incur  the  pains  and  penalties  of  perjury,  it  might  be 
difficult  to  frame  an  indictment  if  the  pendency  of  a  suit 
could  not  be.  averred.     The  statute  expressly  mentions 
actions  to  be  brought,  and  contemplates  disputed  facts  to  be 
tried,  and  without  a  suit  it  could  hardly  be  called  a  judicial 
oath,  and  without  an  issue  it  would  be  difficult  to  shew  the 
materiality  of  the  subject  matter.    I  do  not  say  the  latter  is 
an  insurmountable  objection.    I  think  the  former  of  more 
weight.    There  is  also  room  to  argue  that  the  affidavit 
ought  to  be  entitled  in  the  cause,  in  order  to  identify  it  with 
the  suit.    The  statute  does  not  enjoin  it,  but  English  deci- 
sions on  the  validity  of  affidavits  seem  to  hold  that  where  a 
case  is  pending  the  affidavit  should  be  entitled  accordingly, 
as  indispensable  to  the  support  of  a  prosecution  for  perjury — 
as  an  essential,  without  which  it  could  not  be  regarded  as 
an  affidavit  in  the  cause  or  of  a  judicial  character. — 3  T.  R. 
601 ;  1  Smith,  457  ;  7  T.  R.  661,  451 ;  13  Ea.  189.    At  all 
events,  I  do  not  say  that  the  5  Geo.  II.  ch.  7,  contemplated 
affidavits  being  made  prospectively,  with  a  view  to  suits  to 
be  brought,  and  that  such  affidavits,  when  there  is  no  suit, 
should,  if  false,  incur  the  crime  of  perjury,  though  no  suit 
should  ever  be  instituted.    It  was  rather  meant  to  afford 
facility  as  a  substitute,  or  to  provide  for  the  want  of  local 
provisions  in  the  colonies,  touching  the  examination  of  wit- 
nesses abroad  upon  interrogatories,  when  issues  should  be 
joined  in  suits  prosecuted  in  the  colonial  courts,  requiring 
to  be  proved  by  persons  resident  in  England.    The  clause 
touching  proof  by  affidavits  in  the  King's  suits  does  not 
weigh  materially,  in  my  judgment,  for  the  construction  of 
statutes  in  relation  to  the  crown  rests  on  particular  grounds, 
and  is  governed  by  peculiar  principles  ;  and  if  by  reason  of 
not  being  named  the  King  would  not  be  bound  by  the  pro- 
vincial act,  it  would  not  thence  follow  as  a  consequence 
that  all  his  subjects  are  not  bound,  and  vice  versa  it  may 
not  follow  from  their  being  bound  that  he  is  also. 

With  respect  to  the  commission  for  the  examination  of 
witnesses  in  this  cause — the  act  of  1812  requires  them,  when 
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executed,  to  be  by  the  commissioners  returned  to  the  court, 
and  when  so  returned  it  would  seem  that  either  party  may 
move  publication  and  obtain  copies. — 4  M.  &  S.  500 ; 
1  B.'  &  B.  519 ;  7  Bing.  358.  When  placed  on  the 
file  of  the  court,  they  would  seem  to  become  accessible  to 
both  parties,  though  placed  there  at  the  exclusive  expense 
of  one  only.  It  follows  that  in  this  case,  if  the  commission 
was  at  the  trial  to  be  regarded  as  returned  to  the  court,  the 
plaintiff  had  a  right  to  use  it ;  if  not  yet  so  returned,  the 
plaintiff  may  obtain  a  rule  upon  the  defendant's  attorney, 
who  has  received  it  from  the  commissioners  to  be  so  returned 
to  bring  it  into  court,  when  on  application  order  for  publi- 
cation may  pass,  or  such  other  course  be  pursued  as  the 
practice  or  authorities  may  warrant. 

Per  Cur. — Rule  absolute  for  new  trial  without  costs. 


Annis  et  al.  Executors  of  Hemingway  v.  Lowes. 

■  A.  &  B.,  being  in  partnership,  applied  to  C.to  endorse  a  note  for  their  accommo- 
dation. The  note  was  signed  by  A.  alone,  but  was  represented  by  both  as 
drawn  on  account  of  the  firm,  and  (hat  both  were  liable  to  pay  it.  When  it 
became  due  A.  had  absconded,  C.  having  paid  the  note.  Held,  that  he  might 
recover  the  amount  he  so  paid  from  B.,  as  money  paid,  &c.  to  his  use. 

Assumpsit — defendant  suffered  judgment  by  default,  and 
damages  were  assessed  at  the  last  assizes  for  the  Home 
District.  The  facts  were  as  follow  : — The  defendant  and 
one  Sowerby  came  together  to  Hemingway,  the  plaintiff's 
testator,  with  a  promissory  note  for  40Z.,  signed  by  Sowerby 
alone,  made  payable  to  Hemingway  or  order,  and  asked 
him  to  endorse  it,  that  they  might  get  it  discounted ;  they 
both  said  they  were  partners,  engaged  in  business  as 
waggon  makers,  and  they  wanted  the  money  for  their  joint 
use,  that  it  was  unnecessary  for  Lowes  to  sign  the  note, 
because  they  were  partners.  Hemingway  endorsed  the 
note  upon  this  request,  and  another  person  became  second 
endorser  upon  a  like  statement  which  they  made  to  him. 
The  note  was  discounted  at  the  Bank,  and  the  money  was 
paid  into  Sowerby's  hands.  It  was  not  in  fact  proved  what 
application  he  made  of  the  money,  but  he  soon  afterwards 
absconded.    When  the  note  became  due  Hemingway  and 


ANN  IS  ET  A  Li.  V.  LOWES. 


199 


the  other  endorser  being  called  upon  paid  it  between  them ; 
and  Hemingway's  executors  brought  this  action  to  recover 
the  money  advanced  by  him,  suing  the  defendant  as  one  of 
the  partners,  the  other  having  absconded.  The  declaration 
contained  the  common  money  counts,  and  the  jury  assessed 
the  damages  at  the  full  amount  advanced  by  Hemingway. 

Baldwin  obtained  a  rule  nisi  to  set  aside  the  assessment  as 
contrary  to  law  and  evidence.  Sherwood,  H.  shewed  cause. 

Robinson,  C.  J. — We  are  of  opinion  that  the  plaintiff 
was  entitled  to  assess  his  damages  upon  the  count  for 
money  paid  &c.  for  the  defendant.  It  seems  very  clear 
that  he  could  not  recover  against  the  defendant  as  a  maker 
of  the  note,  treating  the  signature  of  Sowerby  alone  as  a 
partnership  signature.  But  there  is  no  good  ground  on 
which  his  action  for  money  paid  &c.  can  be  resisted. 
Looking  at  the  note  only,  the  debt  is  the  debt  of  Sowerby 
alone,  and  if  the  evidence  did  not  go  beyond  the  note,  there 
could  be  no  recovery  against  the  defendant ;  but  the  addi- 
tional evidence  was  properly  received,  and,  coupled  with 
the  note,  it  proves  that  the  money  was  paid  upon  the  under- 
taking of  both.  It  is  to  be  considered  whether  the  Statute 
of  Frauds  creates  a  difficulty.  I  think  it  does  not,  for  this 
was  an  original  not  a  collateral  undertaking.  The  language 
of  the  defendant  was  not  "  Endorse  the  note,  and  if  you 
have  to  pay  the  money  1  will  save  you  harmless  ;"  but  it 
was  to  this  effect — u  We  want  the  money  ;  the  note  is  the 
note  of  both,  though  one  partner  only  need  sign  it ;  the 
money  is  for  our  joint  use,  and  therefore  if  you  have  to 
advance  it  we  are  both  liable  to  repay  it,  not  the  one  if  the 
other  fails,  but  both  equally  and  on  our  joint  account." 
This  was  clearly  no  undertaking  to  pay  the  debt  of  another, 
because  no  debt  had  then  been  contracted. — 2  Ea.  330.  It 
was  not  an  undertaking  to  answer  for  the  miscarriage  or 
default  of  another,  but  an  acknowledgment  that  if  the  money 
was  ever  to  be  paid  by  Hemingway  it  would  be  paid  for 
defendant's  use  as  well  as  for  Sowerby's,  and  that  he  and 
Sowerby  were  equally  liable  to  repay  it.  It  was  not  an 
undertaking  for  Sowerby  but  for  himself,  and  not  such  an 
undertaking  as  the  statute  was  required  to  guard  against. 
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It  seems  clear,  from  several  cases,  that  if  the  bank  on 
such  a  statement  made  to  them  had  advanced  the  money 
on  the  credit  of  the  note,  they  could  have  sued  both  for 
money  lent ;  and  Hemingway  having  ultimately  to  pay  as 
endorser,  has  the  same  equitable  right  to  look  to  both — 8  B. 
&  C.  427  ;  Holt,  607 ;  2  Ld.  Ray.  1085  ;  the  only  difference 
is  in  the  form  in  which  he  must  seek  his  remedy — namely, 
for  money  paid,  instead  of  money  lent,  because  it  was  the 
bank  who  lent  the  money. — 15  Ea.  7  ;  3  Camp.  309,  493  ; 
1  Camp.  384,  463 ;  3  T.  R.  760 ;  3  Ea.  185.  It  is  true  it 
was  not  proved  that  the  money  did  in  fact  pass  to  the  use 
of  both,  but  that  can  make  no  difference.  It  was  asked  for 
by  both,  and  the  assurance  of  both  given  for  its  repayment, 
and  if  the  one  partner  acted  unfairly  by  the  other  afterwards 
in  the  matter,  that  could  not  affect  the  interest  and  rights  of 
third  parties.  * 

Per  Cur. — Rule  discharged. 


Johnson  v.  Crew. 

A  builder  has  no  lien  for  payment  upon  a  house  erected  by  him  on  the  land  of  his 
employer.  Where  A.  contracted  to  build  a  house  for  B.,  and  to  deliver  pos- 
session thereof  when  finished,  upon  which  he  was  to  be  paid  :  Held,  that  no 
action  would  lie  to  recover  the  price  until  an  absolute  and  unreserved  delivery 
of  the  house  had  taken  place,  and  that  he  has  not  a  right  to  withhold  the  key 
of  the  house  until  he  received  payment,  though  B.  had  not  acquired  any  title 
to  the  land  on  which  it  was  built. 

Assumpsit  upon  a  special  agreement  for  the  building  of 
a  house,  brought  to  recover  the  sum  agreed  to  be  paid  for 
the  work  when  completed.  The  first  count  in  the  declara- 
tion set  out  the  agreement,  which  was — that  plaintiff  should 
build  a  cottage  of  a  certain  description  for  the  defendant, 
to  be  finished  in  a  workmanlike  manner,  and  that  the  defen- 
dant should  pay  the  plaintiff  200Z.  on  the  completion  of  the 
cottage  and  "  the  delivery  of  possession  of  the  same  ;"  the 
plaintiff  then  averred  that  he  did  build  the  cottage  accord- 
ing to  the  agreement,  "  and  delivered  the  same,"  yet  that 
the  defendant  did  not  nor  would  pay  the  200J.  according  to 
the  agreement.  Common  counts  were  added,  and  among 
them  one  for  work  and  labour  and  materials  found.  Plea — 
Non-assumpsit.    The  written  agreement  was  produced  at 


JOHNSON  V.  CREW. 


201 


the  trial,  and  corresponded  with  the  declaration.  The  land 
upon  which  the  cottage  was  built  was  the  property  in  fee 
of  one  Logan,  who  had  leased  it  to  the  plaintiff  for  a  term 
of  years,  upwards  of  fifteen  years  having  still  to  run.  It 
had  been  verbally  agreed  that  the  plaintiff  should  accept 
from  Logan  other  lands  in  lieu  of  the  lot  on  which  the  cot- 
tage was  built  and  some  acres  adjoining.  Writings  were 
prepared  for  this  purpose,  but  owing  to  plaintiff's  delay 
were  not  executed.  Defendant  had  agreed  with  Logan  for 
the  purchase  in  fee  of  this  lot,  but  that  agreement  was  not 
carried  into  effect,  because  of  plaintiff's  delay  in  surrender- 
ing his  interest  to  Logan.  Plaintiff  was  aware  of  this 
agreement  and  assented  to  it,  but  after  the  cottage  was  built 
he  still  retained  his  title  to  the  land?  and  defendant  became 
apprehensive  that  after  his  paying  for  the  house  the  plaintiff 
would  withhold  the  possession,  or  eject  him  after  letting 
him  in.  When  plaintiff  considered  he  had  finished  the 
house,  he  wrote  to  the  defendant  4C  to  come  forward  and 
take  charge  of  the  house,  and  pay  the  money  according  to 
contract."  The  defendant  then  went  and  objected  to  some 
of  the  work,  but  not  strongly  ;  he  desired  a  few  days  how- 
ever that  he  might  have  it  inspected ;  the  plaintiff,  who 
kept  the  key,  demanded  his  money  ;  the  defendant  insisted 
that  plaintiff  should  first  surrender  his  term  to  Logan,  in 
order  that  he  might  obtain  his  title.  They  came  to  no 
understanding ;  the  plaintiff  took  away  the  key,  and  then 
brought  this  action.  The  defendant  afterwards  went  and 
asked  for  the  key,  that  he  might  get  into  the  house,  but  the 
plaintiff  refused  to  let  him  have  it  until  he  brought  the 
money.  The  jury  found  for  the  plaintiff,  expressing  an 
opinion* that  defendant  accepted  the  house. 

In  Easter  term  Draper  moved  to  set  aside  the  verdict,  as 
contrary  to  law  and  evidence.    Bell  shewed  cause. 

Robinson,  C.  J. — There  can  be  no  doubt  that  when  the 
defendant  exacted  from  the  plaintiff  that  he  should  surren- 
der his  term  in  this  land,  as  he  had  long  promised  and  was 
honestly  bound  to  do,  he  stipulated  for  nothing  but  what  is 
reasonable,  and  the  justice  of  the  case  is  strongly  with  him 
in  resisting  payment  till  he  is  secured  from  future  annoy- 
d2  vol,  v. 
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ance  from  the  plaintiff  in  this  respect;  but  I  do  not  see  that 
the  recovery  could  be  objected  to  because  this  reasonable 
request  of  his  was  not  complied  with.  He  had  bought  the 
land  from  Logan,  not  from  the  plaintiff,  and  it  is  to  be  pre- 
sumed had  secured  himself  a  remedy  against  Logan,  in 
case  he  should  be  disappointed  in  obtaining  a  title.  The 
building  agreement  was  independent  of  all  considerations 
about  title.  But  the  plaintiff  fails,  I  think,  in  this  :  He 
cannot  recover  on  the  agreement  set  out,  because  he  avers 
he  delivered  possession  of  the  house  according  to  the  agree- 
ment, which  he  did  not  do ;  his  evidence  did  not  support 
his  case. — 12  Ea.  145 ;  1  Wils.  1 10.  Neither  can  he  recover 
on  the  count  for  work,  labour  and  materials,  because  he  did 
not  ever  offer  to  deliver  up  the  house  unconditionally,  but 
insisted  that  the  money  must  first  be  paid  him,  which  would 
leave  the  defendant  at  his  mercy,  and  perhaps  drive  him  to 
an  ejectment  to  gain  possession  of  the  house  which  had 
been  built.  He  was  not  warranted  in  withholding  com- 
plete possession  till  the  money  was  paid.  On  general  prin- 
ciples and  in  ordinary  cases,  a  builder  has  no  lien  on  the 
house  which  he  has  built  or  repaired — it  would  be  most 
inconvenient  that  he  should  have.  The  ground  on  which 
it  stands  is  inseparable  from  the  house,  and  such  a  Hen 
would  exclude  the  owner  from  his  own  freehold. 

The  agreement  might,  to  be  sure,  be  such  as  to  give  the 
builder  a  right  to  insist  on  retaining  possession  till  he  was 
paid,  but  the  agreement  before  us  was  clearly  not  intended 
to  have  that  effect,  or  to  give  any  lien  to  the  plaintiff  beyond 
what  he  could  otherwise  claim-  Though  the  plaintiff  hap- 
pened to  retain  the  title  of  this  piece  of  ground  in  him  at 
the  moment,  it  is  fair,  under  the  circumstances,  to  regard 
the  parties  as  contracting  under  the  same  spirit  as  if  the 
defendant  was  owner  of  the  land  on  which  plaintiff  was  to 
build  the  house — he  was  so  in  the  contemplation  of  both, 
though  something  remained  to  be  done  to  perfect  his  title, 
which  the  plaintiff  was  bound  to  do,  and  had  no  pretence 
for  omitting.  The  stipulation  in  the  agreement  is  in  reason 
to  be  treated  as  a  condition  inserted  at  the  instance  of  the 
defendant  and  for  his  protection.    He  says  by  it-— I  am  not 
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to  pay  you  till  you  have  finished  the  house  and  delivered 
me  the  possession.  Exacting  this  condition,  he  cannot  be 
in  a  worse  situation  than  if  he  had  said  nothing  respecting 
the  possession,  for  certainly  the  agreement  gave  no  lien  to 
the  plaintiff,  and  as  the  common  law  gives  none,  I  am  of 
opinion  it  was  incumbent  on  the  plaintiff,  when  he  had 
finished  the  house,  to  let  the  defendant  unreservedly  into 
possession  of  it.  If  the  defendant  had  not  accepted  the 
possession  when  unreservedly  offered,  the  plaintiff  clearly 
would  not  have  been  without  remedy.  Upon  the  evidence 
given,  I  think  he  is  not  entitled  to  recover  in  this  action, 
and  that  a  new  trial  should  be  granted  without  costs. 

Sherwood,  J.,  of  the  same  opinion. 

Macaulay,  J. — The  only  counts  in  the  declaration  upon 
which  the  defendant  could  recover  under  the  evidence,  are 
the  first  on  the  special  agreement  and  that  on  the  general 
claim  for  work  and  labour  and  materials.  He  fails  under 
the  first,  by  not  proving  an  actual  delivery  of  the  house  as 
alleged,  for  it  could  not  be  regarded  as  delivered  to  the 
defendant  so  long  as  the  plaintiff  retained  the  possession 
and  kept  the  key  under  claim  of  a  lien  on  the  building  till 
paid.  He  cannot  recover  for  work,  labour  and  materials 
generally,  because  there  is  a  special  agreement  still  execu- 
tory, not  executed  fully  on  his  part,  without  delivery  or  a 
tender  and  offer  of  full  possession  unconditionally,  and  an 
agreement  under  which,  for  all  that  appears,  he  may  recover 
in  due  season — 1  N.  R.  354.  It  was  argued,  that  as  the 
jury  had  found  the  house  to  have  been  erected  according  to 
contract,  and  accepted  by  the  defendant,  the  action  should 
be  sustained  on  one  of  the  two  counts  mentioned,  upon  the 
principle  that  the  plaintiff*  had  a  lien  upon  the  building, 
resulting  from  the  nature  of  the  agreement  and  the  payments 
required  to  be  thereby  made  by  the  defendant,  concurrently 
with  the  delivery ;  wherefore  the  plaintiff",  having  done  all 
incumbent  on  him  on  his  part — namely,  by  erecting  the 
house  and  offering  to  deliver  it  on  being  paid — the  contract 
was  on  his  side  executed,  and  his  right  of  action  complete, 
was  for  work  and  labour  generally,  although  he  retained 
possession  by  virtue  of  the  lien,  resulting  in  his  favor.  But 
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it  appears  to  me  the  jury,  in  finding  that  the  defendant  had 
accepted  the  house,  must  have  meant  that  he  approved  of 
it  as  to  materials,  workmanship  and  correspondence  with 
the  contract,  because  it  was  clear  the  plaintiff  held  the  key 
and  had  not  absolutely  tendered  or  delivered  it,  without 
which  the  defendant  could  not  have  received  or  accepted 
possession.  It  is  my  impression,  that  if  the  plaintiff  could 
retain  such  possession  until  paid,  although  the  defendant 
was  willing  to  accept  but  not  prepared  to  pay — if  he  had  a 
right  of  lien,  either  as  a  general  rule  on  such  occasions  or 
as  arising  out  of  the  special  agreement,  he  might  sustain 
the  verdict  On  the  count  for  work,  &c.  because  there  was 
evidence  of  an  offer  to  deliver  on  being  paid,  and  the  jury 
found  the  work  duly  performed  and  approved  of  by  the 
defendant;  and  when  building  contracts  of  this  kind  are 
fully  executed  or  the  work  absolutely  accepted,  general 
indebitatus  assumpsit  for  work  and  materials  would,  I  think, 
lie  ;  but.  upon  consideration  I  do  not  find  myself  warranted 
.  in  upholding  the  verdict  on  any  such  ground — 8  B.  &  C. 
211 ;  2  M.  &  R.  296,  301 ;  5  B.  &  A.  942 ;  2  B.  &  A.  755 ; 
S  B.  &  C.  1  ;  4  D.  &.  R.  619.  Although  a  right  of  lien 
frequently  attaches  to  goods  and  chattels  sold  or  made  until 
the  price  be  paid,  yet  no  such  lien  attaches  upon  houses 
erected  underbuilding  contracts, unless  expressly  sanctioned 
by  the  terms  of  such  agreement,  when  it  forms  a  species  of 
mortgage,  including  an  interest  in  the  estate.  The  land 
belonging  to  and  being  in  the  possession  of  the  proprietor 
and  not  the  builder,  the  materials,  as  far  as  incorporated  in 
the  structure,  become  annexed  to  and  form  part  of  the  free- 
hold or  real  estate,  and  vesting,  as  to  title  and  possession, 
accordingly.  Consequently  contractors  for  such  works 
must  rely  on  the  personal  liability  of  their  employer  under 
the  contract,  in  an  express  security  guaranteed  by  substan- 
tive agreement.  No  lien  results  in  law  in  their  favor  by 
reason  of  the  expenditure  of  their  toil  and  material  on  the 
estate  and  for  the  benefit  of  the  owner.  The  plaintiff  can- 
not therefore  support  a  claim  under  a  general  right  of  lien, 
nor  does  it  appear  to  me  that  any  results  from  the  agree- 
ment,   The  utmost  that  can  be  said  of  it  is,  that  in  contracts 
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where  there  are  mutual  and  dependent  conditions  to  be  per- 
formed on  both  sides,  where  one  party  tenders  and  offers 
to  perform  his  part,  he  becomes  entitled  to  an  action  with- 
out actual  performance,  and  that  in  the  present  case  delivery 
and  payment  are  concurrent  acts,  and  that  as  the  plaintiff 
offered  to  deliver  upon  being  paid,  and  the  defendant  failed 
in  payment,  the  plaintiff  could  forthwith  prosecute  for  the 
price,  and  at  the  same  time  retain  the  building  in  posses- 
sion. The  answer  is,  that  he  could  not  do  so,  unless  to 
assert  a  lien  upon  it,  in  which  event  he  could.  The  rule 
as  to  dependent  conditions  in  covenants  or  agreements, 
touching  a  right  of  action  (no  lien  subsisting),  I  take  to  be 
this,  that  the  party  intending  to  sue  must  do  all  incumbent 
on  his  part,  and  he  must  at  least  tender  delivery,  when,  if 
the  other  party  refuses  acceptance,  he  may  recover  on  that 
ground  in  a  special  action  for  not  accepting;  but  if  the 
other  party  is  willing  to  accept,  he  must  eventually  deliver 
or  completely  perform  his  part,  to  entitle  him  to  sustain  his 
suit.  Whenever  the  opposite  party  obstruct  or  forbid,  or 
discharge  him,  or  refuses  to  accept  or  do  anything  essential 
on  his  part  to  enable  the  other  to  execute  his  contract,  then 
a  right  of  action  accrues  to  the  latter,  who  may  allege  such 
obstruction  or  refusal  &c.  in  excuse  of  full  performance ; 
but  when  the  other  side  is  willing  to  go  on  to  the  end,  per- 
fect performance  must  take  place.  It  might  be  withheld  if 
preferred ;  and  an  action  of  the  other  party  might  be  repelled 
upon  shewing  a  readiness  and  offer  to  perform,  for  then  the 
relative  situation  of  the  parties  would  be  reversed ;  but,  in 
the  absence  of  a  right  of  lien,  an  offer  to  perform,  but  per- 
formance withheld,  although  the  party  contracted  with  was 
willing  to  accept,  will  not  impart  a  right  of  action.  Where 
there  is  a  right  of  lien  the  case  is  otherwise,  and  herein 
consists  the  difference.  If  a  person  has  a  right  of  lien,  and 
offers  delivery  &c.  upon  being  paid,  withholding  it  however 
by  reason  of  his  lien  for  the  price,  then  an  action  lies  in 
default  of  payment,  although  absolute  performance  is  fallen 
short  of;  he  retains  possession,  not  by  reason  of  the  concur- 
rent conditions  in  the  contract,  but  of  the  right  of  lien ;  and 
a  suit  may  be  maintained  for  goods  bargained  and  sold, 
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but  not  delivered,  or  specially  upon  the  agreement  accord- 
ing to  the  subject  matter.  Now  the  right  of  lien  does  not 
universally  prevail.  It  subsists  in  many  cases  in  transac- 
tions touching  goods  and  chattels,  whether  sold,  made  or 
repaired  ;  also,  in  equity  a  right  of  lien  often  attaches  to  real 
estates  sold,  for  the  price  or  balance  of  the  purchase  money, 
but  I  find  no  right  of  lien  upon  buildings  erected  in  favor 
of  the  contractors,,  unless  created  in  the  special  instance  by 
express  agreement,  when,  as  I  have  observed,  the  real  estate 
becomes  pledged  in  the  nature  of  mortgage.  Thus,  in  the 
present  case,  no  lien  subsisting  as  a  general  privilege  in 
favor  of  builders,  the  agreement  itself  imparts  none ;  all 
that  can  be  said  of  it  is,  that  it  contains  dependent  or  con- 
current conditions,  rendering  delivery  and  payment  concur- 
rent and  simultaneous  acts,  so  that  on  delivery  plaintiff  was 
entitled  to  be  paid  ;  wherefore  if  the  plaintiff  would  sue  for 
the  price  he  should  make  delivery,  unless  the  defendant 
refused  to  accept ;  or,  if  the  defendant  would  sue  for  not 
delivering,  he  should  tender  the  price,  and  if  not  refused, 
make  actual  payment.  No  right  to  withhold  possession 
could  vest  in  the  plaintiff  against  the  defendant's  willing- 
ness to  receive  it,  unless  this  case  be  peculiar,  by  reason  of 
the  apparent  interest  of  the  plaintiff  in  the  soil ;  but  upon 
reflection  I  do  not  see  that  any  difference  should  be  created 
thereby.  It  may  be  fair  to  presume  that  the  defendant 
admitted  the  plaintiff's  right  to  the  soil,  or  that  he  should 
be  estopped  from  disputing  his  right  to  the  possession 
thereof,  from  having  consented  to  erect  a  house  thereon  for 
him.  It  seems  a  recognition  of  his  title  to  the  possession 
at  least,  and  if  not,  so  far  from  its  supporting  a  claim  of 
lien,  it  is  a  powerful  argument  against  it,  as  constituting 
(under  the  evidence  given  touching  the  title)  a  forcible 
reason  why  the  defendant  should  have  made  the  delivery 
of  possession  a  condition  precedent  to  the  plaintiff's  right 
to  be  paid;  but,  however  dependent  in  that  respect,  yet  a 
condition  precedent  to  any  right  of  action  for  the  jnoney, 
thereby  affording  protection  to  the  defendant,  so  far  that  he 
was  not  obliged  to  pay  the  money  until  placed  in  posses- 
sion of  the  house,  or  at  least  so  far  that  the  plaintiff  could 


SCOTT  ET  ALi.   V.   DOUGLAS.  207 


not  withhold  possession  and  at  the  same  time  recover  by- 
course  of  law  the  price  of  the  work.  If  he  cSuld  do  so, 
then  he  might  enforce  payment  in  the  first  place,  and  put 
the  defendant  to  his  ejectment  to  obtain  possession  of  the 
building  ;  in  which  action  his  right  to  recover,  as  against  the 
plaintiff's  lease,  may  be  very  questionable.  It  seems  most 
just  to  range  this  under  the  same  rules  that  apply  to  and 
govern  other  building  contracts  of  a  like  kind,  where  the 
estate  and  possession  of  the  soil  are  unequivocally  in  the 
party  for  whom  the  work  was  performed. 

Per  Cur. — Rule  absolute  without  costs. 


Scott  et  al.  v.  Douglas. 

Assumpsit  wil|^^  lie  against  the  endorser  of  a  promissory  note  made  payable 
to  A.  B.  or  bgSTer,  though  A.  B.  have  not  endorsed  the  same,  on  delivering  it 
to  the  endorser. 

Assumpsit  against  defendant  as  endorser  on  a  promissory 
note  made  payable  to  Thomas  W.  Douglas  or  bearer,  and 
endorsed  by  the  defendant,  who  was  the  father  of  Thos.  W. 
D.,  to  the  plaintiff.  At  the  trial  it  was  objected  that  this 
action  could  not  lie  against  the  defendant,  and  in  Easter 
term  last  this  question  was  argued  by  Draper  for  the  plain- 
tiffs and  Sullivan  for  the  defendant.  The  case  stood  over 
for  judgment. 

Per  Cur. — The  opinion  of  the  court  has  been  already 
given  on  this  point  in  the  case  of  Farrett  v.  Sheldon  and 
others.  We  think  it  clear  that  an  action  may  be  sustained 
against  the  endorser  of  a  note  made  payable  to  A.  B.  or 
bearer. 

The  necessity  of  proving  notice  to  the  endorser  of  non- 
payment by  the  maker  was  superseded  by  evidence  given 
at  the  trial. 

Per  Cwr.—Postea  to  the  plaintiff. 
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Grover  v.  Clark  and  Clark. 

The  Court  will  not  receive  secondary  evidence  of  a  promissory  note  where  a 
party  to  whom  one  witness  swears  he  had  enclosed  it  is  not  called  to  account 
for  it,  though  such  party  is  an  attorney's  clerk,  and  it  was  enclosed  to  him  in 
the  course  of  business,  and  the  attorney  himself  swears  he  has  searched  hi» 
office  for  it  in  vain,  and  believes  it  to  be  lost  or  mislaid. 

Assumpsit  on  a  promissory  note.  The  note  declared  on 
was  not  produced.  The  plaintiff  proved  that  it  had  been 
in  the  possession  of  an  attorney  at  Toronto  before  the  action 
was  brought,  and  that  a  clerk  in  that  attorney's  office  had 
sent  it  by  post  in  a  letter,  as  he  thought,  to  a  clerk  in  the 
office  of  the  attorney  at  Cobourg,  who  afterwards  brought 
the  action.  That  attorney  was  called  at  the  trial,  and 
declared  that  he  had  lately  searched  in  his  office  and  could 
not  find  the  note,  and  believed  that  it  must  be  either  lost  or 
mislaid ;  but  his  clerk,  to  whom  it  was  said  to  have  been 
sent,  although  he  was  within  reach  of  a  subpoena,  and  in 
fact  was  in  the  assize  town  at  the  time  of  the  trial,  was  not 
called  to  prove  that  he  had  placed  the  note  in  the  office,  or 
that  he  had  ever  received  it.  It  was  objected,  that  without 
calling  this  clerk  the  plaintiff  was  not  entitled  to  go  into 
secondary  evidence  of  the  note,  and  a  non-suit  was  moved 
for.    The  judge  reserved  this  point. 

In  Easter  term  the  point  was  argued  by  ■  for  plaintiff. 

Solicitor  General  for  defendants. 

Robinson,  C.  J. — However  little  merit  there  is  in  the 
objection,  we  think  we  are  compelled  to  give  way  to  it,  and 
to  decide  against  the  plaintiff  on  the  point  reserved — 2  B. 
&  C.  494 ;  3  D.  &  R.  669.  The  case  of  Freeman  v.  Askill 
has  been  cited  as  in  point  against  the  objection,  but  it  is 
distinguishable  from  the  present.  There  was  probable 
evidence  given  there  of  the  destruction  of  the  instrument, 
and  besides,  it  was  sworn  to  have  been  delivered  in  open 
court  at  the  sessions  to  the  Clerk  of  the  Peace  or  his 
deputy  ;  that  placed  it  in  effect  in  the  office,  for  it  became 
by  the  delivery  in  court  one  of  the  archives  of  the  office,  and 
the  presumption  was  strong  that  it  must  have  been  taken 
to  the  office  with  the  other  papers  of  the  court,  if  not 
destroyed  as  useless.  A  decision  upon  such  facts  cannot 
form  an  authority  in  this  case.    If,  instead  of  being  a  com- 
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mon  promissory  note,  the  writing  sued  upon  were  an  agree- 
ment of  a  special  nature,  it  would  not  be  thought  safe  or 
reasonable  to  let  in  parol  evidence  of  its  contents,  without 
laying  a  clearer  ground  for  dispensing  with  the  writing. 
The  principle  is  an  important  one,  and  must  be  preserved 
in  force.  If  the  plaintiff  desires  a  new  trial  on  payment  of 
costs,  to  avoid  the  necessity  of  proceeding  in  a  new  action, 
we  are  willing  that  he  should  have  it. 

Per  Cur. — Rule  absolute  for  non-suit,  unless  plaintiff 
elected  to  take  a  new  trial  on  payment  of  costs. 


Wells  v.  Crew. 

A.  lent  a  horse  to  B.  for  a  special  purpose.,  and  while  B.  was  using  him,  consis- 
tent with  such  lending,  the  horse  was  accidently  hurt,  and  consequently  left  at 
a  public  stable,  of  which  B.  gave  A.  immediate  notice.  A.,  having  seen  the 
horse,  refused  to  take  him,  and  went  to  B.'s  residence  (20  miles  from  where 
the  horse  was  lelt),  and  demanded  him  back  sound  as  received.  Held,  that 
B.'s  non-delivery  of  the  horse  after  thus  demanded  did  not  furnish  evidence  of 
a  conversion,  and  that  A.  could  not  sustain  an  action  of  trover  for  his  value 
under  the  circumstances. 

Trover  for  a  horse.  Plea — The  general  issue.  The  fol- 
lowing facts  appeared  at  the  trial: — In  May  1834  defendant 
was  coming  down  Yonge-street  with  his  waggon  and 
horses  on  his  way  to  Toronto,  where  a  fair  was  to  be 
holden,  he  stopped  at  plaintiff's  house,  and  plaintiff  having 
not  long  before  bought  a  horse,  which  resembled  one  of 
defendant's,  he  proposed  to  defendant  to  leave  one  of  his 
own  and  drive  his  down  in  his  place,  in  order  to  shew  him 
at  the  fair,  and  that  he  might  be  perhaps  able  to  sell  him, 
intending,  as  he  said,  to  follow  defendant  down,  which 
however  he  did  not  do.  Defendant  came  to  town,  and  on 
his  return,  as  he  and  others  were  putting  the  horses  to  the 
waggon,  this  horse,  which  was  young  and  had  been  restive 
all  the  time,  took  fright  and  they  ran  away  with  the  waggon 
through  the  town ;  plaintiff's  horse  was  injured  ;  defendant 
left  him  in  consequence  at  Elliott's  inn  in  town  and  returned 
to  plaintiff's  the  same  evening,  and  told  him  of  the  accident, 
and  where  the  horse  was  left.  Plaintiff  at  first  objected  to 
let  defendant  have  his  horse  till  he  got  his  own  back,  but 
at  length  consented.    This  was  about  the  20th  May.  The 
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next  day  plaintiff  wrote  a  letter  to  defendant,  in  which  he 
stated  that  he  had  been  at  Toronto  to  see  the  horse,  and  had 
determined  to  abandon  him  to  defendant,  and  call  upon  him 
to  pay  his  value ;  that  he  had  left  him  in  Toronto,  where 
he  would  be  skilfully  treated  by  a  farrier,  but  recommended 
defendant  to  look  after  him.  After  this,  in  July,  plaintiff 
went  to  defendant  (20  miles  from  town)  and  demanded  his 
horse  sound  as  received  ;  defendant  said  he  would  do  no 
such  thing.  At  this  time  the  horse  was  not  at  defendant's, 
nor  was  it  proved  what  became  of  it  after  it  was  left  at 
Elliott's.  It  was  said"  that  after  a  time  Elliott  sold  him  for 
his  keep.  The  jury  found  for  the  plaintiff  25/.,  subject  to 
the  opinion  of  the  court  whether  a  conversion  was  estab- 
lished by  the  evidence.  The  evidence  was  conflicting  on 
the  point  whether  the  horse  was  taken  to  town  at  the 
request  of  the  plaintiff  or  of  the  defendant,  but  the  jury 
found  that  it  was  by  desire  of  both,  on  a  speculation  to  be 
shewn  at  the  fair,  and  at  the  suggestion  of  plaintiff. 

The  point  was  argued  by  the  Solicitor  General  for  plain- 
tiff and  Baldwin  for  defendant. 

Robinson,  C.  J. — We  are  all  of  opinion  that  this  action 
cannot  be  sustained,  and  that  the  verdict  for  the  plaintiff 
must  be  set  aside.  The  gist  of  this  action  is  a  wrongful 
conversion,  which  must  consist  in  the  destruction  or  appro- 
priation of  the  chattel.  A  mere  non-delivery  by  a  bailee, 
under  circumstances  which  afford  no  evidence  of  a  conver- 
sion, will  not  support  trover — Burns,  31,  2825;  1  Str.  129  ; 
2  B.  &  P.  439  ;  Cro.  Eliz.  219  ;  2  Salk.  655 ;  4  Esp.  Ca. 
157 ;  1  Camp.  N.  P.  C.  439 ;  Bull,  N.  P.  44 ;  2  Ld.  Ray. 
1085;  1  Salk.  27;  2  Salk.  15;  Bulst.  306;  Holt,  606. 
The  defendant  had  the  horse  as  bailee  for  a  special  purpose. 
While  using  him  in  a  manner  consistent  with  the  bailment 
the  horse  was  accidentally  injured,  in  such  a  manner  as 
prevented  the  defendant  from  returning  him  forthwith  to  the 
plaintiff.  That  accident,  and  the  leaving  him  at  a  stable 
at  Toronto  in  consequence,  do  not  supply  evidence  of  a  tor- 
tious conversion.  The  plaintiff  then  being  made  aware  of 
the  circumstance,  sees  the  horse,  and  gives  notice  that  he 
will  not  take  him  back.    The  defendant  could  not  deliver 
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him  back  in  any  other  condition  than  he  was  in,  and  though 
afterwards  the  plaintiff  demanded  the  horse  sound  as  re- 
ceived, the  defendant's  non-compliance  is  no  evidence  of  a 
conversion,  for  it  does  not  appear  that  he  could  deliver  him 
sound  as  received,  or  that  he  could  have  delivered  him  at  all. 
The  demand  was  made  twenty  miles  from  the  place  where 
the  horse  was  left,  and  in  the  meantime  it  seems  that  the 
plaintiff  and  defendant,  being  each  resolved  to  treat  the 
horse  as  the  property  of  the  other,  had  declined  having  any- 
thing to  do  with  him,  and  let  him  remain  till  he  was  sold 
to  pay  his  keep. 

In  Devereux  et  al.  v.  Barclay  et  al.  the  distinction  that  a 
mere  omission  to  deliver  cannot  make  a  bailee  liable  in 
trover,  though  a  mis-delivery  to  a  wrong  person  will,  is 
clearly  laid  down — 2  B.  &  A.  702.  If  the  plaintiff  can 
recover  from  the  defendant  the  value  of  his  horse,  it  must 
be  in  an  action  of  a  different  description  from  this. 

Sherwood,  J.  and  Macaulay,  J.  of  the  same  opinion. 

Per  Cur. — Postea  to  the  defendant. 


Stanton  v.  Andrews. 

A  petition  !o  the  Lieutenant  Governor  complaining  of  the  conduct  of  Commis- 
sioners of  the  Court  of  Requests,  and  charging  them  with  partiality,  corruption 
and  connivance  at  extortion,  signed  by  a  number  of  persons,  and  praying  for 
redress,  is  an  absolutely  privileged  communication  in  its  nature,  and  no  action 
for  libel  will  He  upon  it,  though  the  defendant  had  circulated  it  and  been  the 
means  of  obtaining  signatures  to  it  of  individuals  who  knew  nothing  of  the  facts 
stated  in  such  petition,  and  some  of  whom  supposed  it  to  be  a  matter  of  a  totally 
different  description. 

Libel.  The  alleged  libel  consisted  in  the  defendant 
having  signed  a  petition  to  the  Lieutenant  Governor  of  the 
province,  setting  forth  "  that  under  the  provisions  of  the 
late  act  of  parliament,  regarding  the  recovery  of  petty  debts, 
his  Excellency  had  been  pleased  to  appoint  William  Dick- 
son, junr.,  Absalom  Shade,  Robert  Ballingall,  William 
Wield,  John  Smith,  Robert  Murray  and  plaintiff,  to  be 
commissioners  of  the  Court  of  Requests  at  Dumfries  :  that 
the  five  first  named  from  the  beginning  declined  acting 
with  Murray  and  Stanton,  who  alone  had  taken  upon  them- 
selves the  duties  of  commissioners  :  that  the  proceedings  of 
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those  gentlemen,  in  the  exercise  of  the  important  functions 
conferred  upon  them,  had  been  fraught  with  the  greatest 
partiality  and  injustice,  and  been  the  means  of  causing 
throughout  the  township  much  dissatisfaction  :  that  the 
clerk  of  said  court  (a  son  of  Murray's),  under  the  sanction 
of  the  said  acting  commissioners,  exacts  on  all  process 
issuing  thereout  double  the  fees  allowed  by  the  said  act : 
that  the  two  commissioners  above  named,  regardless  of 
everybody's  convenience  but  their  own,  have  established 
the  said  court  in  a  remote  and  unimportant  corner  of  the 
said  township,  being  that  part  thereof  where  they  themselves 
reside,  to  the  great  detriment  and  injury  of  the  majority  of 
the  suitors  therein :  that  the  memorialists  were  fully  pre- 
pared to  establish  by  the  most  indisputable  testimony  all 
the  allegations  of  their  memorial,  should  his  Excellency  so 
require ;  they  therefore  prayed  his  Excellency  to  take  the 
foregoing  circumstances  into  consideration,  to  supersede 
the  existing  commission,  and  to  appoint  such  persons, 
inhabitants  of  said  township,  to  be  commissioners  of  said 
Court  of  Requests,  as  his  Excellency  should  consider  most 
fit  and  competent."  This  was  signed  in  three  columns  by 
a  great  number  of  persons.  At  the  head  of  the  third  column 
stood  the  name  of  the  defendant.  The  township  assessor, 
James  Dickson,  a  merchant  in  good  business  at  Gait,  was 
called,  who  swore  that  defendant  came  to  him  and  asked 
him  to  go  round  with  the  petition,  which  he  consented  to 
do,  and  received  it  the  next  day  by  one  Chapman's  boy, 
with  Chapman's  horse  for  witness's  use,  at  which  time  there 
were  twenty  or  thirty  names  attached.  Defendant  said 
the  witness  should  be  paid  a  reasonable  compensation  for 
his  trouble  in  soliciting  subscriptions,  but  he  had  not  at  the 
time  of  the  trial  received  anything.  The  witness  did  not 
go  out  of  the  township,  and  did  not  himself  sign  the  memo- 
rial, but  said  that  he  had  read  it  and  explained  it  to  sub- 
scribers, so  far  as  reading,  but  it  was  not  read  to  all;  he 
said  that  he  did  not  keep  people  in  the  dark,  and  obtained 
two  hundred  names :  that  much  was  said  about  the  con- 
duct of  the  Court  of  Requests,  and  he  believed  S00  or  900 
signatures  might  have  been  procured,  but  would  not  swear 
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so  :  lhat  he  thought  those  who  signed  were  not  actuated  by 
malice :  that  there  was  public  complaint,  and  many  ex- 
pressed satisfaction  that  the  matter  was  moved  in.  He 
expressed  his  opinion  that  the  defendant  was  not  actuated 
by  malice,  but  a  desire  to  promote  an  investigation.  He 
did  not  recollect  that  the  signers  complained  of  being  per- 
sonally aggrieved.  He  did  not  go  to  the  plaintiff's  neigh- 
borhood, which  however  is  well  settled  ;  he  was  told  there 
was  another  petition  in  that  direction,  and  that  the  popula- 
lation  of  the  whole  township  was  4439. 

Miller  swore  that  he  was  requested  by  some  one  to  sign 
the  petition,  and  did  so,  having  read  it  and  heard  it  read,  but 
not  all  through,  before  signing:  that  he  did  not  notice  the 
offensive  part  at  first,  and  when  perceived,  that  he  regretted 
having  attached  his  name  to  it :  that  dissatisfaction  had 
been  expressed  touching  the  Court  of  Requests,  which 
influenced  witness  in  signing  the  complaint,  and  not  the 
place  of  holding  the  court.  He  had  heard  of  many  cases 
terminating  unjustly,  and  had  heard  one  Brown  complain 
of  injury.  He  had  attended  the  court  once  at  Gait,  when 
Shade,  Dixon  and  others  were  acting,  and  thought  he  had 
seen  Murray  and  plaintiff  acting  alone,  but  observed  nothing 
improper  in  their  conduct. 

David  Coke  said  that  he  had  heard  defendant  speak  of 
the  petition,  and  upon  the  witness  expressing  his  apprehen- 
sion that  many  who  signed  it  would  be  prosecuted,  the 
defendant  replied  they  might  prosecute  him  and  be  damned. 
The  neighborhood  of  Saint  George,  where  plaintiff  lives,  is 
as  populous  as  other  parts  of  the  township  except  Gait. 
Witness  did  not  think  there  was  a  general  dissatisfaction  at 
the  place  where  the  court  was  held,  and  supposed  the  real 
object  was  to  get  it  changed,  and  had  heard  many  say  they 
signed  it  for  that  purpose,  [Note — The  rivalry  alleged  was 
between  St.  George  and  Gait]  ;  and  the  witness  said  St. 
George  was  as  near  the  centre  of  the  township  as  Gait : 
that  he  had  attended  the  court,  and  heard  complaints  from 
those  who  lost  their  suits.  At  the  time  of  the  trial  of  this 
cause  the  court  was  holden  at  Gait  and  for  a  month  pre- 
vious.   The  witness,  on  cross-examination,  said  he  was  a 
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bailiff,  and  had  managed  the  suits  of  parties  so  far  as  to  pay 
the  fees  :  that  at  the  trial  the  suitors  generally  attended,  but 
in  the  outset  many  notes  were  sent  to  the  clerk  to  be  sued. 
The  witness  said  he  was  always  sworn  generally  at  the 
beginning  of  the  court  by  a  general  oath,  to  answer  all 
questions  asked  of  him  and  not  in  each  suit :  that  plaintiff 
and  Murray  were  generally  present,  and  sometimes  other 
commissioners.  Witness  never  heard  any  complaint  of  the 
manner  in  which  he  was  sworn  to  prove  summons,  &c. 
The  witness  added,  that  under  the  general  oath  spoken  of, 
he  sometimes  proved  what  defendant  said  upon  the  service 
of  process,  as  admissions  of  the  demand. 

David  McLaughlin  said  he  never  saw  the  petition,  but 
that  Dickson  the  assessor  wrote  it,  who  told  witness  it  was 
a  petition  for  making  roads,  and  the  witness  authorised  him 
to  sign  it.  He  had  heard  no  complaints  against  the  com- 
missioners. 

Eli  Smith  said  the  petition  was  brought  to  him  by  Dick- 
son the  assessor,  and  that  he  signed  it :  that  Dickson  said 
its  object  was  to  get  the  court  divided  between  Gait  and 
Paris  and  St.  George ;  to  have  the  clerk's  fees  tariffed. 
Witness  had  no  complaint,  but  he  heard  the  commissioners 
complained  of. 

John  McPherson  said  the  petition  was  brought  to  him  by 
Dickson,  and  that  he  signed  it,  but  did  not  read  it,  supposing 
it  must  be  right  as  Dickson  brought  it.  He  did  not  tell 
witness  he  was  a  hired  agent.  Witness  knew  nothing  and 
had  heard  no  complaint  against  the  commissioners,  but 
understood  the  object  was  to  correct  the  exaction  of  unlaw- 
ful fees.  Dickson  said  it  would  be  doing  public  good,  and 
witness  yielded. 

John  Smith  said  he  was  a  commissioner  of  the  Court  of 
Requests,  and  had  acted  with  plaintiff  and  Chapman.  He 
did  not  sign  the  petition  and  would  not,  not  thinking  it  true  : 
that  a  good  deal  of  the  business  came  from  Paris,  and  that 
St.  George  was  as  convenient  as  Gait :  that  defendant  lives 
at  Gait,  which -is  further  from  Paris  than  St.  George  is.  It 
was  at  first  arranged  to  hold  the  court  at  each  of  those  places 
in  succession,  to  which  the  plaintiff  did  not  object :  that  the 
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commissioners  received  2s.  on  each  judgment,  and  the 
clerk  6d.'{or  a  summons,  and  6d.  for  the  copy  when  made, 
charged  to  the  plaintiff',  alike  whether  he  succeeded  in  the 
suit  or  lost  it.  Witness  knew  of  no  charge  being  made  for 
calculating  interest,  but  the  clerk  charged  for  drawing  out 
the  account  of  plaintiff's  demand,  which  he  paid  for  if  he 
desired  the  clerk  to  prepare  it.  It  was  not  an  item  of  costs 
officially  before  the  commissioners.  The  witness  said  he 
had  not  been  accused  of  taking  excessive  fees  ;  that  he  had 
not  offered  to  restore  any  to  one  Bradish.  He  admitted 
that  the  bailiff  might  have  acted  as  agent  in  collecting  un- 
defended notes,  but  did  know  of  his  being  allowed  fees  as 
a  witness :  that  the  act  required  plaintiffs  to  follow  their 
debtors  into  the  division  in  which  they  lived,  and  that  it 
was  a  very  usual  practice  for  notes  to  be  sent  to  the  clerk 
or  others  to  be  collected,  and  the  witness  saw  no  moral 
impropriety  in  the  bailiff  being  employed  to  collect  such 
debts. 

On  the  defence  a  non-suit  was  moved  for,  on  the  ground 
that  the  petition,  signed  by  200  people,  in  itself  establishes 
the  bona  fides  of  the  parties  or  rebutted  the  idea  of  malice — 
that  it  carried  its  own  antidote,  and  was  manifestly,  upon 
inspection,  a  privileged  communication.  A  non-suit  was 
declined,  and  the  case  proceeded. 

John  Carter  said  he  lived  in  Dumfries,  was  a  commis- 
sioner of  the  court  recently  appointed  :  that  he  previously 
attended  the  sittings  casually  :  that  the  business  seemed  to 
be  conducted  on  proper  principles,  and  the  commissioners 
anxious  to  get  at  justice,  and  consequently  heard  much 
extraneous  matter,  which  led  to  confusion :  that  he  had 
seen  the  bailiff  examined,  as  to  admissions  by  defendants, 
without  being  sworn  ;  being  first  interrogated  as  to  the  ser- 
vice of  the  summons,  and  then  the  admissions  of  the  parties; 
a  practice  which  had  been  overruled  by  the  new  court : 
that  the  plaintiff  was  desirous  of  adhering  to  the  old  course, 
as  most  convenient  to  the  public.  It  was  also  proposed 
that  the  clerk  might  be  allowed  to  collect  debts,  and  refused ; 
and  that  the  clerk  and  bailiff  had  been  previously  in  the 
habit  of  acting  as  agents. 


216  KING'S  BENCH,  TRINITY  TERM,  6  WM.  IV. 

John  Brown  said  he  lived  at  Gait,  had  attended  the  court 
there,  at  first  composed  of  four  commissioners,  including 
the  plaintiff :  that  the  witness  had  a  suit,  and  considered  it 
unjustly  decided.  He  produced  the  summons,  particulars 
and  judgments.  He  said  there  was  a  general  dissatisfac- 
tion with  the  judgments  of  the  court :  that  he  complained 
to  the  government  about  his  case,  and  was  a  signer  to  the 
petition,  and  procured  a  number  of  other  names  to  it :  that 
defendant  had  said  nothing  to  the  witness :  that  some 
people  complained  of  having  experienced  injustice,  and 
others  relied  upon  the-  representations  of  their  neighbours  : 
that  two  persons  declined  signing,  and  that  it  must  have 
been  known  the  petition  was  going  round.  On  cross- 
examination  the  witness  said  his  complaint  was — that  the 
commissioners  allowed  a  year's  interest  before  the  debt 
was  proved  to  have  been  contracted,  and  that  he  had  not 
paid  it :  that  they  would  not  accept  a  set  off  the  plaintiff 
was  willing  to  allow,  and  that  he  had  given  notice  of  set 
off  after  an  adjournment  of  the  suit;  but  had  heard  no 
objection  to  the  want  of  previous  notice,  as  a  reason  of  the 
commissioners  for  rejecting  evidence  in  proof  of  it. 

Robert  Ballincourt  said  he  was  a  commissioner,  and  had 
discontinued  sitting  in  the  court,  owing  to  a  want  of  cor- 
diality in  the  board  :  that  it  was  suggested  at  the  first  court 
that  the  clerk  should  have  double  fees — that  is,  Qd.  fdr  the 
summons,  and  Qd.  for  a  copy.  The  witness  heard  reports 
to  the  prejudice  of  the  court  after  he  left  it,  but  imputed 
nothing  of  himself. 

Joseph  S.  Simmons  said  he  lived  at  Gait,  had  paid  Qd. 
for- a  copy  of  a  summons,  and  heard  complaints  of  the  court. 

Jas.  Smith  said  he  paid  Qd.  for  a  copy  of  summons,  and 
3d.  for  computing  interest,  paid  to  W.  Murray,  a  commis- 
sioner, for  the  clerk :  that  he  had  paid  Is.  3d.  for  each  one 
of  four  services,  (the  court  understood  as  a  plaintiff). 

Hiram  Capel  said  the  people  were  generally  dissatisfied 
with  the  Court  of  Requests. 

Joseph  Brennan  said  there  was  a  complaint  of  Mr.  Mur- 
ray, as  being  a.  partial  man;  but  people  spoke  well  of 
plaintiff,  saying  he  would  do  well  enough  if  it  were  not  for 
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Murray:  that  a  petition  had  been  in  hand  before  the  pre- 
sent, but  fell  to  the  ground,  owing  to  the  cholera  :  that  he 
heard  plaintiff  say  he  would  prosecute  for  his  character: 
that  witness  signed  one  petition  not  sent  to  government,  but 
withheld  his  name  latterly,  for  fear  of  being  instrumental 
in  moving  the  court  from  St.  George  to  Gait,  or  of  hurting 
plaintiff:  the  old  petition  had  six  or  eight  signatures. 

Thomas  Rich  said  he  had  seen  the  petition :  that  the 
people  (poor  people)  were  dissatisfied  with  the  court,  and 
wished  to  apply  for  the  removal  of  the  commissioners  :  that 
the  cholera  broke  out,  and  put  a  stop  to  it ;  afterwards  that 
witness  got  another  drawn  out  more  formally,  and  cheer- 
fully signed  it,  thinking  the  people  were  aggrieved  :  that 
he  never  applied  for  the  clerkship,  and  would  not  accept  it. 

In  reply — James  Barraclough  said  he  was  the  person 
who  had  sued  Brown  :  that  he  saw  no  injustice  :  that  the 
commissioners  did  not  refuse  to  hear  the  case :  that  they 
did  justice,  but  witness  had  not  been  paid  the  debt. 

Macaulay,  J.  charged  the  jury  that  the  petition  appeared 
to  him  to  be  a  privileged  communication,  and  that  there 
was  no  sufficient  evidence  of  malice  in  the  defendant: 
that  (if  requisite)  color  was  given  for  the  complaint  by  the 
evidence  heard,  and  that  in  itself,  it  was  manifestly  sup- 
ported by  a  great  number  of  petitioners  :  that  there  was  no 
ground  to  presume  a  combination  among  so  many  to  mis- 
represent the  plaintiff,  or  that  they  had  been  duped  through 
the  instrumentality  of  the  defendant  in  so  doing,  without 
any  cause ;  but,  on  the  contrary,  that  many  appeared  to  be 
voluntary  parties,  acting  for  themselves — at  least,  the  con- 
trary was  not  shewn  :  that  it  was  an  appeal  for  redress  in 
a  public  matter,  addressed  to  a  quarter  capable  of  granting 
relief,  and  that  it  appeared  to  him  to  be  protected  under  the 
right  and  privilege  of  petition  for  redress  of  grievances, 
upon  a  lawful  and  proper  occasion :  that  he  would  not  say 
no  action  could  be  sustained  if  a  particular  individual  were 
clearly  shewn  to  have  acted  maid  fide  corruptly  and  with 
sinister  views,  and,  in  such  a  spirit,  promulgated  and  pro- 
moted a  petition  of  the  kind,  ostensibly  for  a  legitimate 
object,  but  in  reality  for  the  gratification  of  animosity  or 
f  2  vol.  v. 
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other  selfish  ends;  but  that  in  cases  of  public  petition  to 
either  house  of  parliament  or  to  the  king,  he  was  disposed 
to  think,  that  being  presented  to  the  proper  tribunal  or  juris- 
diction to  receive-any  such  representations  and  relieve 
against  any  such  grievance  as  might  be  complained  of,  the 
communication  would  be  privileged  and  not  actionable  in 
a  civil  suit  for  libel,  although  in  fact  malicious  on  the  part 
of  some  who  signed  it ;  and  that,  in  the  present  case,  even 
if  malicious  on  the  part  of  the  defendant,  he  was  inclined 
to  deem  it  nevertheless  privileged,  as  a  petition  to  the  proper 
place  invoking  inquiries  and  redress  of  the  public  grievan- 
ces stated  to  exist.  Upon  the  case,  as  in  evidence,  he 
recommended  the  jury  to  find  for  the  defendant,  and  they 
did  so ;  but  he  could  not  say  that,  in  his  observations,  he 
withdrew  from  them  the  right  to  find  for  the  plaintiff,  if 
satisfied  the  defendant's  conduct  had  been  malicious  and 
causeless.  He  thought  the  evidence  did  not  go  sufficiently 
far  to  prove  it  such  ;  but  his  own  impression  was,  that  with 
discouraging  remarks  he  did  leave  it  open  to  them  to  find 
for  the  plaintiff,  if  satisfied  that  the  defendant  was  actuated 
purely  by  malice,  under  pretence  of  public  good,  and  not 
honestly  in  seeking  relief  on  what  he  thought  afforded  just 
ground  of  complaint.  If  the  case  ought  to  have  been  thus 
gravely  submitted  to  them  as  an  open  question,  inviting 
and  entitled  to  their  serious  consideration,  on  the  ground  of 
its  being  equivocal  and  balancing  in  the  evidence,  he 
admitted  he  did  not  leave  it  to  them  in  the  form  he  ought 
to  have  done — that  is,  if  in  point  of  law  the  action  would 
be  sustainable  against  the  defendant  upon  this  occasion, 
provided  he  was  actuated  by  malice. 
The  jury  found  for  the  defendant. 

Draper,  in  Michaelmas  term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection.  The  Solicitor 
General  shewed  cause.    Judgment  was  given  this  day. 

Robinson,  C.  J. — Upon  the  facts  of  this  case,  as  they 
appeared  in  evidence  at  the  trial,  and  upon  the  report  made 
by  the  learned  judge  of  his  charge  to  the  jury,  I  am  of 
opinion  that  the  verdict  should  not  be  set  aside.  It  is  true 
that  the  charge  made  against  tne  plaintiff  and  the  other 
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commissioners  of  the  Court  of  Requests — u  That  their  pro- 
ceedings, in  the  exercise  of  the  important  functions  conferred 
upon  them,  had  been  fraught  with  the  greatest  partiality 
and  injustice" — is  highly  defamatory,  and  that  the  petition 
which  contains  it  bears  in  this  passage  certainly,  and  per- 
haps in  others,  the  character  of  a  libel,  so  far  as  we  regard 
the  language  merely;  but  this  language  was  used  in  a 
petition  addressed  to  the  Lieutenant  Governor  of  this  pro- 
vince, signed  by  this  defendant  as  one  of  two  hundred  or 
more  whose  names  were  attached  to  it,  setting  forth  facts, 
which,  if  true,  were  public  grievances  for  which  redress 
could  have  been  obtained  through  the  intervention  of  his 
Excellency  the  Lieutenant  Governor. 

The  declaration  in  the  celebrated  Bill  of  Rights  has  been 
relied  on  by  the  defendant.  That  declaration — "  That  it  is 
the  right  of  the  subject  to  petition  the  king,  and  that  all 
commitments  and  prosecutions  for  such  petitions  are  ille- 
gal and  it  is  relied  upon,  not  without  reason,  as  a  solemn 
recognition  by  the  highest  authority  of  a  principle  of  the 
law,  which  certainly  applies  to  the  case  before  us.  The 
governor,  to  be  sure,  is  not  the  king,  and  we  cannot,  apply 
the  principle  literally  and  in  terms,  but  in  spirit  it  is  appli- 
cable. This  petition  was  addressed  to  him,  as  acting  for 
and  in  the  name  of  the  king,  and  it  prayed  him  to  exercise 
an  authority  for  the  redress  of  alleged  grievances,  which  it 
was  competent  for  him  to  exercise,  because  he  was  in  this 
instance  clothed  with  the  authority  of  the  sovereign.  Such 
being  the  fact,  there  is  much  to  be  found  in  the  books  to 
lead  us  to  the  conclusion  that  in  this  case  the  presumption 
of  want  of  malice  is  conclusive  in  favor  of  the  defendant, 
which  amounts  to  saying  that  his  motives  are  not  to  be 
questioned  in  a  civil  or  criminal  court.  With  regard  to 
petitions  addressed  to  either  house  of  parliament,  the  doc- 
trine is  maintained  in  strong  terms,  and  the  reasonableness 
of  it  is  vindicated — first,  from  the  necessity  of  allowing 
freedom  of  action  in  this  respect ;  and,  secondly,  from  the 
consideration  that  in  case  of  an  abuse  of  a  privilege  which 
must  be  allowed  to  be  exercised  in  the  first  instance  with- 
out restraint,  the  body  to  which  the  statement  is  addressed 
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is  able,  and,  it  is  to  be  presumed,  will  be  inclined  promptly 
to  punish  the  abuse.  I  confess  that  I  do  not  see  that  the 
latter  consideration  applies  in  the  case  of  the  king,  or  of  the 
head  of  the  executive  government  here,  because  there  can 
be  no  corresponding  proceeding  for  a  contempt,  such  as 
either  house  of  parliament  might  adopt.  It  is,  to  be  sure, 
in  the  power  of  the  crown  to  direct  a  prosecution  in  the 
criminal  courts,  but  such  a  prosecution  would  involve  the 
question,  whether  the  petition  was  in  law  a  libel ;  and  that 
it  would  be  competent  to  the  crown  to  make  the  petition  a 
libel  or  not  a  libel,  by  directing  or  forbearing  to  direct  a 
prosecution,  can  scarcely  be  maintained.  Nevertheless, 
the  ground  upon  which  the  principle  rests  applies,  in  my 
opinion,  as  well  to  petitions  addressed  to  the  head  of  the 
executive  government  as  to  either  of  the  other  branches  of 
the  legislature ;  the  same  necessity  exists,  the  same  com- 
mon good  is  involved,  and  if  the  same  summary  means  of 
punishing  any  flagrant  abuse  of  the  privilege  does  not  exist 
in  one  case  as  the  other,  there  is  notwithstanding  no  war- 
rant for  holding  that  the  cases  do  not  come  within  the  same 
rule. 

Whether  in  the  case  of  a  petition  to  the  king  or  the  lieu- 
tenant governor,  or  even  in  the  case  of  a  petition  to  either 
of  the  houses  of  the  legislature,  the  privilege  is  so  absolute 
that  the  conclusion  in  favor  of  the  defendant  is  incapable  of 
being  repelled,  may  admit  of  doubt.  Evidence  of  malice, 
coupled  with  a  knowledge  that  the  statements  were  false, 
or  the  inference  of  malice,  arising  from  the  certain  con- 
sciousness on  the  part  of  the  defendants  that  the  statements 
were  false,  may  perhaps  constitute  so  clear  a  case  of  a 
flagrant  and  intentional  abuse  of  the  right  of  petitioning, 
as  to  give  the  injured  party  a  claim  to  legal  redress.  The 
language  of  the  court  in  the  case  of  Fairman  v.  Ives  (5  B. 
&  A.  642)  supports  this  position,  and  it  is  consistent  with 
reason.  But  if  in  any  such  case  an  action  for  libel  could 
be  supported,  which  I  doubt,  the  case  must  be  extreme,  the 
proof  clear,  and  the  abuse  manifest. 

On  a  careful  Consideration  of  the  evidence  given  in  this 
case,  and  without  entertaining  any  presumption  unfavorable 
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to  the  character  of  the  plaintiff,  (whose  conduct  it  was  the 
business  of  the  government  upon  this  complaint  to  investi- 
gate), I  see  nothing  that  would,  in  my  opinion,  have  war- 
ranted the  jury  in  treating  the  defendant,  or  the  other  signers 
of  the  petition,  as  the  authors  or  publishers  of  a  malicious 
libel ;  and,  I  think,  if  a  verdict  had  been  rendered  for  the 
plaintiff,  on  this  evidence,  we  should  have  found  ourselves 
called  upon,  in  the  exercise  of  a  sound  discretion,  to  set  it 
aside. 

If  the  learned  judge  had  told  the  jury  at  the  trial  that  any 
charge,  however  foul  or  false,  might,  under  any  circumstan- 
ces, be  stated  in  a  petition  to  the  lieutenant  governor  with 
impunity — by  which  I  mean  without  liability  to  punish- 
ment by  any  legal  proceeding — I  should  not,  I  think,  con- 
cur in  such  an  opinion  ;  but  it  does  not  appear  that  the  jury 
were  so  instructed.  The  utmost  that  can  be  said  is,  that 
the  jury  were  informed  that  in  this  view  of  the  court  there 
was  no  sufficient  pretence  for  this  action :  that  the  defen- 
dant was  entitled  to  their  verdict,  and  that  to  give  damages 
to  the  plaintiff  in  such  a  case  as  that  before  them  would  be 
wrong.  I  agree  in  that  view ;  and  to  have  dwelt  in  this 
case  upon  any  supposed  circumstances  which  might  in 
other  cases  enable  a  plaintiff  to  recover,  was  not  called  for, 
1  think,  by  anything  that  appeared  in  evidence. 

It  is  very  true  that  the  plaintiff  and  his  brother  commis- 
sioner may  have  been  very  unfairly  traduced  by  the  peti- 
tioners through  ignorance,  prejudice  or  heedlessness,  and 
perhaps  from  malice  ;  but  this  is  an  evil  for  which  there  is 
not  always  a  remedy,  and  the  facts  which  might  perhaps 
entitle  a  party  in  some  such  case  to  redress  do  not  appear 
in  this  case.  Petitioning  is  so  far  protected,  I  think,  that 
the  presumption  is,  the  party  believed  the  grievance  to  exist 
which  he  stated,  and  is  not  liable  to  be  called  upon  to 
account  before  a  jury  for  his  grounds  of  belief. 

Perhaps  a  plaintiff  may  be  received  to  give  such  evidence 
as  will  shew  this  complaint  false^  a  knowledge  that  it  was 
false,  and  a  malicious  motive. 

Sherwood,  J. — I  incline  to  think  the  petition  mentioned 
in.  the  declaration  in  this  cause  stands  upon  the  same  footing 
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as  petitions  to  the  king  or  to  any  of  his  ministers,  com- 
plaining of  the  conduct  of  an  officer  or  magistrate  in  the 
execution  of  his  duty,  because  the  commissioners  of  the 
Court  of  Requests  hold  their  places  by  an  act  of  the  provin- 
cial legislature  during  the  pleasure  of  the  lieutenant  gover- 
nor, and  may  be  removed  from  their  office  by  him.  The 
power  of  removal  must  necessarily  include  the  right  of  pre- 
vious enquiry  into  the  circumstances  of  the  case,  otherwise 
justice  could  not  be  done  ;  and  therefore  the  petition,  being 
addressed  to  a  pexson  possessing  the  power  of  enquiry  and 
relief,  and  acting  for  the  king,  must  be  entitled  to  the  same 
privilege  as  if  addressed  to  the  king  himself.  Petitions  to 
the  crown  may  be  classed  under  two  heads — 1st.  Such  as 
complain  of  some  public  and  general  grievance ;  2nd. 
Such  as  arraign  the  conduct  of  individuals  and  pray  satis- 
faction for  alleged  injuries,  or  the  prevention  of  them  in 
future.  The  petition  now  in  question  is  clearly  of  the  latter 
description.  It  appeared  by  the  evidence  given  at  the  trial 
that  the  defendant  signed  a  memorial  to  the  late  lieutenant 
governor  Sir  J.  Colborne,  complaining  of  the  conduct  of  the 
plaintiff  and  one  Murray,  in  the  discharge  of  their  duty  as 
commissioners  of  the  Court  of  Requests.  The  defendant 
employed  a  man  and  paid  him  for  his  services  to  carry  the 
petition  from  house  to  house  in  the  township  where  he 
resided,  for  the  purpose  of  obtaining  signatures,  and  by  this 
means  the  names  of  more  than  two  hundred  persons  were 
obtained  as  subscribers,  (vide  the  petition,  ante  211).  Yery 
few  charges  of  a  more  serious  nature  than  those  of  partiality 
and  injustice  could  possibly  be  brought  against  an  indi- 
vidual holding  a  judicial  office,  and  still  the  defendant 
adduced  no  evidence  at  the  trial  to  shew  a  single  instance 
of  either  in  the  plaintiff.  He  did  not  prove  that  either  he 
or  any  other  subscriber  of  the  petition  had  suffered  injustice 
at  the  hands  of  the  plaintiff,  or  that  he  had  injured  any  per- 
son while  acting  as  commissioner  of  the  Court  of  Requests, 
There  was  nothing  appeared  upon  the  investigation  to 
justify  the  writing  and  circulating  a  petition  of  the  nature 
which  the  defendant  caused  to  be  circulated  so  publicly 
against  the  plaintiff,  but  the  defendant  insisted  on  his  right 
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lo  petition,  and  rested  his  defence  on  the  ground  of  privi- 
lege.   On  the  argument  in  banc,  his  counsel  pursued  the 
same  line  of  defence,  insisting  that  the  defendant  had  a 
legal  right  to  petition  the  lieutenant  governor  in  the  way  he 
did,  and  contending  that  no  action  at  law  could  be  sustained 
for  any  defamatory  matter  which  the  petition  contained.  I 
think  petitions  to  the  king  or  to  any  of  his  ministers,  com- 
plaining of  the  conduct  of  an  individual,  and  containing 
defamatory  statements  against  him,  are  or  are  not  privileged 
communications,  according  to  the  motives  and  intention  of 
the  petitioner  in  making  them.    If  he  fairly  and  honestly 
makes  statements  in  such  petitions,  prejudicial  to  any  per- 
son's character,  but  which  he  believes  to  be  true,  and  which 
are  made  for  the  real  purpose  of  obtaining  redress  of  what 
he  really  considers  an  injury  or  abuse,  his  petition  is  privi- 
leged.   If  he  falsely  and  maliciously  prefers  a  scandalous 
charge  against  the  individual  in  such  a  petition,  with  the 
intention  of  committing  an  injury  instead  of  seeking  redress, 
then,  in  my  opinion,  his  petition  is  not  privileged.    I  think 
the  legal  presumption  is  always  in  favor  of  the  petitioner 
that  he  acts  fairly  and  honestly,  unless  the  circumstances 
of  the  case  afford  some  evidence  of  an  evil  and  malicious 
intention,  in  which  case  the  question  of  privilege  is  a  fact 
for  the  jury  to  determine  under  the  direction  of  the  court. 
In  some  cases  the  presumption  of  privilege  is  altogether 
conclusive,  and  the  law  will  not  allow  any  evidence  to  be 
adduced  to  remove  it,  or  at  all  to  impeach  it.    The  regular 
and  established  proceedings  in  parliament  and  in  courts  of 
justice  are  of  this  character,  and  no  action  like  the  present 
can  be  supported  upon  any  part  of  their  contents.  The 
reasons  given  for  this  absolute  privilege  are — 1st.  That  the 
safety  and  welfare  of  the  community  requires  that  all  such 
public  proceedings  should  be  perfectly  unrestrained  and 
free,  and  only  subject  to  the  authority  and  discretion  of  the 
tribunals  in  w^hich  they  take  place  ;  2nd.  That  such  tribu- 
nals possess  the  power  of  expunging  all  defamatory  matter 
if  irrelevant  from  the  proceedings,  and  of  obliging  the 
offending  party  to  make  satisfaction.    The  king  does  not 
possess  the  same  power  of  giving  redress  for  injuries  as  his 
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parliament  and  courts  of  justice  do,  and  therefore  petitions 
to  the  crown  against  private  persons  or  magistrates  ought 
not,  in  reason,  to  be  so  far  privileged  as  that  no  action  could 
ever  be  sustained  upon  them  under  any  circumstances ;  for,, 
if  that  were  the  law,  there  might  be  a  great  injury  without 
a  remedy.  This  would  be  contrary  to  the  general  principles 
of  the  common  law.  I  have  not  been  able  to  find  many 
cases  which  relate  to  this  subject;  there  is  an  old  case>: 
Hare  v.  Miller  (Sid.  415 ;  1  Leon.  138,  163).  That  was  an 
action  on  the  case  for  defamation,  brought  in  the  Court  of 
Common  Pleas  in  the  reign  of  Elizabeth,  in  which  the 
plaintiff  declared — "  That  the  defendant  had  exhibited  unto 
the  queen  a  slanderous  bill  against  the  plaintirT,  charging 
him  to  have  recovered  against  the  defendant  400/.  by  forgery, 
perjury  and  cozenage."  In  this  case  it  was  said  by  the 
court — "  That  the  exhibition  of  the  bill  to  the  queen  is  not 
in  itself  any  cause  of  action,  for  the  queen  is  the  head  and 
fountain  of  justice."  This  remark  of  the  court  was  rather 
incidental  than  determinate,  because  the  judgment  of  the 
court  was  given  on  another  ground — namely,  that  the  bill 
contained  no  specific  charge  against  the  plaintiff  of  any 
offence  whatever,  for  there  might  have  been  forgery,  perjury 
and  cozenage  without  his  knowledge.  At  all  events,  the 
remark  can  amount  to  no  more  than  this,  that  the  mere  act 
of  the  defendant  in  preferring  his  petition  to  the  queen  was 
not  prima  facie,  and  by  itself,  such  a  publication  as  the  law 
would  deem  libellous ;  but  the  court  did  not.  go  the  length; 
of  determining  that  no  action  would  lie  under  any  circum- 
stances for  slanderous  matter  contained  in  a  petition  to  the 
queen.  In  Robinson  v.  May  (2  Smith,  3)  the  declaration 
charged  the  defendant  with  publishing  a  libel  against  the 
plaintiff.  It  was  proved  at  the  trial  that  the  defendant 
wrote  a  letter  to  the  Lords  Commissioners  of  the  Admiralty  ? 
in  which  he  stated  that  the  plaintiff  had  taken  upon  himself 
to  grant  protection  to  certain  masters  of  vessels — that  he 
was,  in  fact,  not  a  magistrate  for  the  seaport  town,  and  pos- 
sessed no  power  to  grant  protection,  and  that  his  conduct 
was  injurious  to  his  majesty's  service.  The  admiralty 
board  sent  immediately  to  enquire  into  the  fact,  but,  finding 
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the  charge  was  unfounded,  gave  up  the  letter  of  the  defen- 
dant, and  directed  an  action  to  be  brought.  At  the  trial  the 
defendant's  counsel  insisted  the  plaintiff  had  not  proved  a 
malicious  publication,  since  it  was  only  a  confidential  com- 
munication to  a  proper  officer,  and  there  was  no  proof  of 
further  publication.  Lord  Ellenborough  said  to  the  jury 
that  it  might  be  considered  the  defendant's  duty  to  write  to 
the  admiralty.  It  was  the  duty  of  every  person  to  commu- 
nicate to  his  Majesty's  servants  every  circumstance  which 
might  be  prejudicial  to  his  Majesty's  service,  but,  as  to  the 
question  of  malicious  publication  or  not,  it  was  entirely 
with  the  jury  ;  and  the  absence  of  all  ground  for  the  repre- 
sentation was  sufficient  proof  of  malice,  when  no  excuse 
was  proved  on  the  part  of  the  defendant.  The  case  of  Fair- 
man  v.  Ives  (1  D.  &  H.  252),  I  think,  is  analogous  in  prin- 
ciple to  the  present  case.  The  libel  declared  upon  arose 
out  of  a  memorial  addressed  by  the  defendant,  a  wine  mer- 
chant, to  Lord  Viscount  Palmerston,  secretary  at  war,  com- 
plaining of  the  conduct  of  the  plaintiff,  a  half-pay  officer^ 
and  alleging  that  he  had  unjustly  and  unfairly  deprived  the 
memorialist  of  redress  in  the  payment  of  certain  bills  of 
exchange,  accepted  by  the  plaintiff,  payable  at  a  banking 
house  where  the  plaintiff  had  no  cash  to  meet  the  payment 
when  the  bills  were  at  maturity,  and  praying  his  lordship's 
interference  in  the  matter,  to  obtain  justice  for  the  memo- 
rialist. The  defendant  pleaded  not  guilty  ;  and  at  the  trial 
proved  the  plaintiff  did  not  reside  in  Surry-street  No.  6, 
where  the  bills  were  addressed  :  that  he  had  kept  out  of  the 
way,  and  his  place  of  residence  could  not  be  found  for 
several  months;  and  that  he  had  no  cash  balance  in  his 
favor  at  the  bankers  when  the  bills  fell  due.  It  appeared 
however  that  his  address  might  have  been  known  by  enquiry 
at  his  army-agents,  Messrs.  Cox  &  Greenwood.  Upon  this 
evidence  the  case  was  left  to  the  jury  ;  and  Abbott,  Chief 
Justice,  afterwards,  in  reporting  the  case  in  term  upon  an 
application  for  a  new  trial,  said,  "  I  left  this  case  to  the 
jury  on  the  fairness  and  honesty  of  the  defendant's  intention 
in  the  course  he  had  adopted.  This  being  a  letter  written 
by  the  defendant  to  Lord  Palmerston,  it  was  in  the  form  of 
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a  petition,  asking  him  for  his  interference  to  enable  him  to 
recover  the  money,  which,  upon  the  evidence  in  the  cause, 
was  undoubtedly  due,  I  told  the  jury  if  they  thought  the 
representation  was  a- fair  and  honest  statement  of  the  real 
facts,  as  far  as  the  defendant  could  understand  them,  this 
was  a  sort  of  communication  he  was  authorised  to  make. 
I  told  them  however,  that  if  they  thought  the  defendant  had 
gone  beyond  the  line,  and,  not  merely  contented  himself 
with  a  statement  of  facts,  had  used  expressions  not  war- 
ranted by  the  occasion,  the  case  would  be  otherwise.  I 
directed  their  attention  to  the  words  'unjustly'  and  'un- 
fairly,' and  also  to  the  other  strong  expressions  in  the 
memorial,  but  I  still  left  it  to  them  in  this  way,  that  if  they 
thought  it  contained  a  fair,  true  and  honest  representation 
of  facts,  according  to  the  understanding  and  opinion  of  the 
writer  at  the  time  he  was  writing,  he  was  justified  in  the 
publication  of  this  memorial,  by  way  of  petition  to  the 
Secretary  at  War,  praying  interference  on  his  behalf." 
The  case  was  left  entirely  upon  the  fairness  and  honesty  of 
the  defendant's  intention. 

Best,  J.,  among  other  remarks,  said,  uThis  case  was 
very  properly  left  to  the  jury.  For  the  purpose  of  ascertain- 
ing whether  a  publication  is  libellous  or  not,  we  are  to  look 
to  the  circumstances  under  which  it  is  published.  If  the 
defendant,  in  a  memorial  to  the  Secretary  at  War,  had 
reflected  on  the  character  of  an  officer  who  owed  him 
nothing,  he  might  justly  be  called  upon  to  answer  for  a 
libel,  because  no  man  has  a  right  to  make  a  charge  against 
another  without  any  foundation,  but  a  person  has  a  right  to 
appeal  to  such  a  tribunal  as  he  thinks  will  afford  him 
justice,  in  a  case  where  he  has  to  complain  of  an  injury." 

I  have  already  remarked,  that  proceedings  in  parliament 
and  in  courts  of  justice  are  so  entirely  privileged  that  no 
action  for  libel  will  lie  for  either  under  any  circumstances 
whatever,  and  no  other  kind  of  action  will  lie  for  any  pub- 
lication in  parliament.  An  action  for  malicious  prosecu- 
tion or  malicious  arrest,  however,  will  lie  for  groundless  and 
oppressive  proceedings  in  courts  of  common  law.  The  Bill 
of  Rights  (1  W.  &  M.  stat.  2)  declares  that  no  proceeding 
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in  parliament  shall  be  impeached  or  questioned  in  any 
court  or  place  out  of  parliament.  For  anything  therefore 
which  is  said  or  done  in  parliament,  redress  must  be  sought 
there,  if  the  person  conceiving  himself  injured  is  inclined 
to  seek  for  redress  anywhere.  The  defendant  in  this  case 
also  contends  that  he  is  equally  protected  from  any  prose- 
cution or  action  by  the  same  Bill  of  Rights :  that  one  sub- 
ject has  a  right  to  petition  the  crown  or  its  representative  in 
this  province  against  a  fellow-subject,  and  to  make  any 
statement  in  his  petition  without  danger  of  having  his 
motive  questioned  before  any  tribunal :  that  the  complaint 
against  his  neighbor,  contained  in  his  petition,  may  be 
false,  malicious  and  scandalous,  and  that  he  himself  may, 
at  the  same  time,  be  blameless  in  contemplation  of  law. 
That  part  of  the  Bill  of  Rights  to^  which  the  defendant 
alludes  is  in  the  following  words  : — "  That  it  is  the  right  of 
the  subject  to  petition  the  king,  and  that  all  commitments 
and  prosecutions  for  such  petitions  are  illegal."  This 
declaration,  in  my  opinion,  was  intended  for  the  protection 
of  petitioners  applying  to  the  crown  for  the  redress  of  some 
supposed  grievance  of  a  public  and  general  character,  and 
which  is  thought  to  be  occasioned  by  some  existing  law, 
order  in  council,  proclamation  or  other  act  of  the  govern- 
ment, or  of  any  department  of  government,  but  not  a  peti- 
tion by  one  individual  against  another.  The  whole  scope 
and  spirit  of  the  Bill  of  Rights  points  to  public  and  politi- 
cal rights.  Private  rights  were  left  to  the  protection,  and 
private  injuries  to  the  discretion,  of  the  common  law,  or  to 
such  other  laws  as  might  be  made  by  parliament  in  the 
ordinary  course  of  legislation.  The  Bill  of  Rights  origi- 
nated in  the  tyrannical  manner  in  which  James  II.  treated 
the  petitions  from  the  Universities  of  Oxford  and  Cambridge, 
as  well  as  the  seven  Bishops  who  addressed  him  on  the 
subject  of  the  established  religion  in  England.  This  is  my 
view  of  the  subject.  And  the  Bill  of  Rights  has  no  bearing 
on  the  present  question  ;  which,  I  think,  should  be  decided 
according  to  the  principles  of  those  cases  already  cited  and 
others  of  a  similar  character,  where  the  jury  are  to  deter- 
mine on  the  motives  of  the  defendant.    If  they  find  he  acted 
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bona  fide,  although  erroneously  and  without  sufficient 
grounds,  it  appears  to  me  the  case  is  privileged ;  but  if  they 
find  he  acted  unfairly,  dishonestly  and  without  probable 
cause,  then,  !  thinlq  they  may  and  ought  to  infer  malice, 
and  find  for  the  plaintiff.  I  can  perceive  no  substantial 
difference  between  petitions  against  an  individual  addressed 
to  the  king  or  to  the  king's  ministers  of  state,  because  they 
can  act  only  in  the  name  and  by  the  authority  of  his  majesty. 

If  however  there  be  a  legal  distinction  between  a  petition 
addressed  to  the  king  and  one  addressed  to  his  ministers, 
charging  an  individual  officer  or  magistrate  with  criminal 
conduct,  and  if  the  Bill  of  Rights  makes  all  petitions  to  the 
king  equally  privileged,  as  regular  proceedings  in  parlia- 
ment, still  it  would  remain  a  question  whether  the  petition 
in  this  case  be  so  privileged.  It  is  not  a  petition  to  his 
majesty  but  to  the  lieutenant  governor  of  a  province,  and 
upon  a  subject  unconnected  with  any  proceedings  in  the 
provincial  legislature.  The  petition  is  not  therefore  em- 
braced by  the  express  terms  of  the  statute ;  and  I  incline  to 
•think  it  must  be  considered  in  the  same  light  as  a  petition 
to  the  king's  ministers,  if  in  point  of  law  a  difference  does 
really  exist  between  a  petition  to  the  king  and  to  his  minis- 
ters, when  a  charge  against  the  character  of  an  individual 
is  preferred.  Viewing  the  case  in  any  light,  it  appears  to 
me  the  present  action  may  be  sustained  ;  and  if  my  learned 
brothers  were  inclined  to  send  this  case  to  a  second  jury  I 
should  cheerfully  consent,  for  I  rather  think  the  facts  and 
circumstances  of  the  case  would  warrant  a  verdict  for  the 
plaintiff.  Whether  a  case  like  this  is  privileged  or  not,  in 
my  opinion,  is  a  question  for  the  court  and  jury  to  deter- 
mine, in  the  same  way  as  the  Court  of  Common  Pleas  sug- 
gested in  the  case  of  Blackburn  v.  Blackburn  (4  Bing.  395), 
and  upon  the  same  principle  recognised  in  the  case  of  Pitt 
v.  Donovan  (1  M.  &  S.  639) — namely,  upon  the  bona  fides 
of  the  communication.  The  last  cases  are  similar  in  prin- 
ciples to  the  others  which  I  first  cited. 

Macaulay,  J. — At  the  trial  I  understood  the  alleged 
libellous  publication'to  consist,  not  in  the  defendant  having 
requested  Dickson  to  go  round  and  solicit  subscriptions, 
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though  proved,  with  a  view  to  the  establishment  of  malice, 
but,  a  fact  which  was  assumed  on  both  sides,  rather  than 
proved  by  the  plaintiff,  (for  there  was  no  evidence  to  shew 
that  it  was  ever  placed  in  the  possession  of  the  lieutenant 
governor  or  how  it  came  to  the  plaintiff's  hands),  in  the 
defendant  having  signed  amongst  the  first  subscribing  the 
petition  in  question,  and  presented  or  concurred  in  its  pre- 
sentment and  delivery  to  his  excellency  the  lieutenant 
governor,  to  whom  it  was  addressed,  and  which  it  was  con- 
tended becomes  actionable  in  this  shape,  if  the  contents  be 
false  and  the  defendant  was  actuated  by  malice,  or  at  least 
unless  he  shewed  reasonable  and  probable  cause  for  believ- 
ing or  making  the  representations  set  forth  in  the  complaint. 
Noticing  that  it  is  a  petition  signed  by  several  hundred 
persons  residing  in  the  township  of  Dumfries  against  some 
of  the  commissioners  of  the  Court  of  Requests  appointed 
for  that  township,  including  the  defendant,  that  such  com- 
missioners are  appointed  by  the  lieutenant  governor,  re- 
movable at  pleasure,  and  that  the  applicants  invoked 
inquiry  and  implored  relief,  I  need  not  add  that  the  right  of 
the  subject  to  petition  the  kihg  or  his  representative  for 
redress  of  public  grievances  is  materially  involved  in  this 
proceeding.  Of  this  right  it  was  said  by  Sir  James  Mans- 
field, Solicitor  General,  on  the  trial  of  Lord  George  Gordon 
for  high  treason,  that  "  the  right  to  petition  parliament  no 
man  had  ever  doubted ;"  but  a  contrary  sentiment  at  times 
prevailed  touching  the  same  right  in  addressing  the  king,  as 
was  manifested  in  the  case  of  the  seven  Bishops  and  many 
others,  in  consequence  of  which  it  was  by  the  Bill  of  Rights 
(apparently  to  place  both  descriptions  of  petitions  on  a  simi- 
lar footing)  declared  that  it  is  the  right  of  the  subject  to 
petition  the  king,  and  that  all  commitments  and  prosecu- 
tions for  such  petitioning  are  illegal.  Commitments  were 
prohibited,  in  allusion  to  the  commitment  of  the  seven 
bishops  by  the  king  and  council,  as  observed  by  Lord 
Mansfield  in  the  same  trial,  (21  Howell,  646),  and  prosecu- 
tions would  seem  to  comprehend  suits  civil  as  well  as 
criminal,  in  all  cases  within  the  act ;  for  generally  wherever 
a  civil  prosecution  lies  for  libel,  an  indictment  may  be  sup- 


230 


king's  bench,  TRINITY  TERM,  6  WM.  IV. 


ported,  although  criminal  prosecutions  may  be  instituted 
when  (no  party  being  named  or  concerned)  no  individual 
could  assert  any  civil  remedy.  In  petitions  to  the  king, 
therefore,  it  is  always  necessary  to  bear  in  mind  the  decla- 
ration of  the  ancient  and  undoubted  right  of  the  subject  to 
be  exercised  on  certain  occasions,  subject  to  the  provisions 
of  the  13  Car.  II.  st.  1,  ch.  5,  (held  not  repealed  or  altered 
by  the  Bill  of  Rights,  Doug.  592)  prohibiting  not  more  than 
twenty  signatures  to  any  petition  to  the  king  in  parliament 
for  any  alteration  in  matters  established  by  law  in  church 
or  state,  unless  previously  approved  as  therein  mentioned, 
also  forbidding  the  presentation  thereof  by  large  bodies  of 
people,  but  which,  at  the  conclusion,  recognises  the  general 
right  of  petition.  This  statute  does  not  in  terms  apply  to  a 
petition  of  the  kind  before  us,  and  in  modern  times  its  pro- 
visions are  little  observed,  having  become  the  less  material 
from  the  orderly  and  decorous  course  usually  pursued  on 
such  occasions  in  times  of  tranquility.  It  is  manifest  that 
the  Bill  of  Rights  is  general  and  unqualified  in  its  language 
and  comprehensive  enough  in  its  terms  to  protect  all  peti- 
tions to  the  throne,  and  it  would  not  seem  contemplated, 
that  any  petitions  thereby  tolerated  should  form  the  subject 
of  prosecution;  for  if  by  reason  of  calumnious  .epithets  or 
reprehensible  expressions  or  sentiments,  or  the  want  of  bona 
fides  in  the  signers  or  some  of  them,  on  any  occasion,  such 
occasion  should  be  deemed  an  exception  to  the  general 
rule,  it  follows  that  in  every  instance  and  in  the  case  of 
every  individual,  or  of  all  of  them,  it  might  be  referred  to  a 
jury  to  determine  whether  the  party  was  actuated  by  malice, 
of  had,  with  unwarranted  freedom,  transgressed  the  bounds 
of  moderation  and  decorum,  and  exceeded  those  limits 
which  were  lawful  or  which  the  occasion  or  subject  matter 
required  or  justified.  My  present  impression  is,  that  a 
degree  of  impunity  is  granted  in  all  cases  within  the  pro- 
tection of  the  act,  and  that,  if  liable  to  restriction,  at  all 
events  it  includes  all  public  petitions  for  redress  of  grievan- 
ces, whether  they  respect  public  measures  or  the  conduct  of 
public  officers;  consequently  that  it  covers  the  present  peti- 
tion, which  is  a  complaint  by  persons  interested  against 
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judicial  functionaries  in  matters  relating  to  their  offices  and 
public  duties;  and,  I  think,  upon  the  face  of  the  document 
•  and  from  the  evidence,  it  may,  as  a  matter  of  law,  be  pro- 
nounced so  privileged.  The  following  cases  shew  many 
instances  in  which,  previous  to  the  Bill  of  Rights,  petitions 
to  the  king  had  been  treated  as  criminal  offences  or  con- 
tempts, and  the  parties  punished  as  for  libels  or  malicious 
and  false  proceedings,  and  present  some  of  the  reasons  that 
rendered  expedient  and  induced  the  Bill  of  Rights: — 18 
Ed.  I.,  Rot.  p.  3  ;  Rot.  151,  18  Ed.  III.  ;  19  Ass.  pi.  3 ;  13 
R.  II.,  Rot.  p.  45  ;  Mich.  13  Eliz.  Rot.  39  ;  19  H.  VIII. ;  8  El. 
10;  7  St.  Trials,  102;  Poph.  135;  Hob.  220  ;  15  Vin.  Ab. 
89  ;  Cro.  Car.  175  ;  12  Howell  St.  Tri.  183  to  500  ;  Cro. 
Jac.  37  ;  Moore,  756 ;  Noy,  101.  The  statute  13  Car.  II. 
afterwards  provided  against  tumultuous  petitioning,  and 
•  the  Bill  of  Rights  obviated  the  effect  of  such  principles  as 
these  cases  contain,  so  far  as  they  tended  to  impose  undue 
or  injurious  restraint  upon  the  right  of  petition  to  the  king. 
I  have  not  been  able  to  discover  instances  of  any  such 
criminal  proceedings  against  petitions  to  the  king  since  the 
Bill  of  Rights,  as  had  previously  been  practised.  I  find  no 
instances  of  civil  suits,  as  for  libels,  either  before  or  after. 
Although  the  Bill  of  Rights  is  strong  and  complete,  touching 
the  general  right  of  petition,  still  it  may  perhaps  be  ques- 
tioned whether  the  undoubted  privilege  thereby  declared  is 
not  confined  more  especially  to  public  affairs  and  measures 
of  government  or  criminal  prosecutions  solely,  without 
withdrawing  any  protection  (if  any)  by  civil  action,  pre- 
viously open  to  public  servants  or  private  individuals,  when 
in  that  way  (under  cloak  and  pretence  of  seeking  justice) 
wantonly  calumniated.  Against  such  it  seems  ever  to  have 
been  held  justifiable  to  complain  bona  fide  upon  reasonable 
or  good  grounds,  in  decent  and  becoming  terms.  When  such 
accusations  proceed  from  malice  and  want  of  foundation 
or  probable  cause,  persons  aggrieved  seek  redress  by  civil 
process,  the  form  of  remedy,  if  any  subsists,  then  becoming 
material.  It  is  not  essential  that  I  should  deliver  at  present 
any  more  absolute  expression  of  opinion  on  the  subject  than 
this  case  calls  for,  and  to  such  a  case  it  is  restricted. 
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Indeed,  conscious  of  the  imperfect  knowledge  I  have  been 
able  to  acquire  on  this  important  subject,  from  the  imperfect 
sources  of  information  within  my  reach,  I  should  not  desire 
to  venture  unnecessarily  any  obiter  dicta  not  called  for  by 
the  occasion.  It  appears  to  me  that  the  present  is  one  of 
those  petitions  contemplated  in  the  Bill  of  Rights,  and 
entitled  to  whatever  protection  is  thereby  afforded :  it  fol- 
lows that,  as  at  present  advised,  I  do  not  think  this  action; 
of  libel  lies,  even  admitting  that  in  some  other  shape  a 
public  officer,  unjustly  accused  and  traduced,  may  have  a 
civil  remedy.  I  however  am  not  prepared  to  say  that,  if 
privileged  by  the  Bill  of  Rights,  any  such  remedy  is  open ; 
and  if  not,  the  party  is  in  no  worse  circumstances  than  in 
ordinary  courts  of  justice,  where  no  action  lies  for  any 
calumny  uttered  or  written  in  the  course  of  judicial  pro- 
ceedings. If  guilty,  the  end  justifies  the  measure;  if  inno- 
nocent,  an  honorable  acquittal  affords  the  satisfaction  of 
triumph.  There  is  another  ground  upon  which,  after  the 
best  consideration  I  have  as  yet  been  able  to  give  the  sub- 
ject, I  think  this  action  fails — namely,  that  it  is  a  petition 
from  a  number  of  the  inhabitants  of  a  township  complain- 
ing, in  a  matter  in  which  they  are  as  such  interested,  against 
public  officers,  to  the  proper  quarter — to  the  head  of  the 
executive  government,  (who  is  able  to  afford  relief  by 
removing  the  parties,  if  found  culpable,  or  of  directing 
ulterior  criminal  proceedings  through  the  attorney  general,, 
if  deemed  expedient),  and  a  proceeding  quasi  judicial  in  a 
court  of  justice ;  and  this,  although  for  misdemeaning  them- 
selves in  office,  the  persons  complained  against  might  be 
also  subjected  to  a  prosecution  by  information  or  indict- 
ment, €>r  even  summary  punishment,  by  attachment  in  this 
court.  In  this  point  of  view,  I  do  not  say  the  plaintiff  is 
without  remedy,  or  that,  after  a  decision  in  his  favor,  he 
might  not  institute  an  action  on  the  case  for  a  malicious 
misrepresentation  without  probable  cause,  if  placed  in  pos- 
session of  the  petition  to  produce  in  court  upon  the  trial,  for 
it  would  of  course  always  be  discretionary  with  the  lieute- 
nant governor  to' give  up  or  withhold  the  instrument,  a  fact 
that  is  not  without  weight,  as  an  argument  in  support  of  the 
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conclusion  to  which  I  have  arrived.  In  such  a  proceeding, 
however,  the  plaintifT  would  be  bound  to  prove  malice  and 
the  want  of  probable  cause,  not  malice  and  the  falsity  of 
the  charge  only ;  that  would  not  do,  unless  he  could  also 
shew  a  want  of  reasonable  cause.  To  support  the  case, 
malice  and  the  want  of  cause  must  concur;  if  either  be 
rebutted,  it  would  fail ;  and  I  dare  say,  that  in  the  petition 
before  us  it  would  be  conceded  that  probable  cause  would 
justify  the  complaint,  although  malicious  motives  may  have 
prompted  it,  so  far  as  the  defendant  is  concerned.  I  shall 
endeavor  to  shew,  therefore,  that  if  the  plaintiff  has  a  right 
of  action  as  for  a  libel,  probable  cause  alone  (if  not  even 
the  truth)  would  constitute  no  defence  in  bar  under  the 
general  issue,  however  sufficient  to  repel  any  inference  of 
malice  or  in  mitigation  of  damages,  when  admissible  in 
proof,  should  malice  express  be  nevertheless  proved;  and 
we  can  easily  conceive,  that  although  true  or  probable,  a 
representation  may  nevertheless  proceed  from  malice. 

It  is  said  that  in  slander  (including  libel)  malice  is  the 
gist  of  the  action,  as  consisting  of  a  false  and  malicious 
action  :  that  in  ordinary  cases  a  calumnious  publication 
is,  if  proved  under  the  general  issue,  presumed  to  be  false, 
and,  if  false,  the  malice  in  law  is  inferred ;  also,  that  if 
alleged  to  be  false,  it  is  sufficient,  though  the  averment  of 
malice  be  omitted ;  but  it  will  be  found  in  a  privileged, 
case  that  malice  must  be  alleged  and  proved,  and  that  if 
in  the  declaration  it  appeared  to  be  privileged,  the  omission 
to  allege  malice  would  be  fatal  on  demurrer ;  its  being 
merely  false  would  be  insufficient. — Owen,  51  ;  Noy,  35  ; 
4  B.  &  C.  247  ;  Style,  392  ;  10  B.  &  C.  266.  The  reason 
is,  that  the  only  distinction  between  privileged  and  non- 
privileged  cases  is,  that  in  the  one  malice  is  inferred  or 
presumed,  while  in  the  other  it  is  in  issue  and  must  be 
proved  to  the  satisfaction  of  a  jury,  and  is  not  inferred  from 
the  mere  circumstance  of  calumny,  and  this  by  reason  of  the 
occasion.  In  all  other  respects,  I  apprehend  both  descrip- 
tions of  libel  rest  on  like  grounds.  In  criminal  cases  the 
truth  is  never  allowed  to  be  pleaded  or  proved  as  a  defence 
in  bar  ;  when  therefore  in  such  proceedings  a  communica- 
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tion  is  claimed  to  be  privileged,  evidence  of  the  truth  or  of 
the  existence  of  a  reasonable  cause  must  be  admissible,  not 
as  a  defence  in  bar,  but  merely  as  evidence  to  go  to  the  jury 
to  rebut  a  malicious  intent.  In  ordinary  civil  cases  formerly, 
the  truth  was  allowed  to  be  proved  under  the  general  issue 
in  cases  of  verbal  slander  (and  equally  perhaps  if  written), 
in  bar  of  the  action  or  in  mitigation  of  damages;  but  it  was 
ultimately  decided  that  such  defence  should  be  pleaded, 
since  which  the  truth  is  only  admissible  in  bar  when  so 
pleaded;  and  facts  shewing  probable  cause  can  only  be 
received  in  mitigation  of  damages,  (for  nothing  short  of  the 
truth  will  be  a  bar) ;  when  the  truth  is  pleaded,  then  they 
can  be  received  as  tending  to  prove  the  truth,  and  though 
they  fall  short  of  it,  they  are  with  the  jury  to  reduce 
damages— Willis,  20-4;  Str.  1200;  5  B.  &  A.  645  ;  D.  & 
R.  N.  P.  C.  10.  Under  the  general  issue,  surmises  &c. 
may  be  proved  in  mitigation  of  damages,  by  repelling 
malignity,  and  so  weakening  the  implied  malice,  also 
because  they  could  not  form  ingredients  of  evidence  tend- 
ing to  support  a  plea  of  the  truth,  as  the  grounds  of  probable 
cause  would;  but  probable  cause — that  is,  facts  and  cir- 
cumstances shewing  the  ground  of  such  cause — are  not 
admissible  in  mitigation  of  damages  under  the  general 
issue.  Again,  when  the  truth  is  pleaded  the  malice,  quoad 
that  plea,  stands  admitted,  and  the  issue  is  proved  not  to 
rebut  malice,  but  as  justifying  the  aspersion,  notwithstand- 
ing the  malice  ;  and  herein  consists  the  difference  as  to  the 
object  and  effect  between  the  proof  of  the  truth,  under  a  plea 
in  an  ordinary  case  or  under  the  general  issue  in  one  that 
is  privileged ;  in  the  former  it  is  a  justification  however 
malicious,  in  the  latter  it  is  evidence  only  to  rebut  malice ; 
for  in  the  latter  (I  take  it)  if  malice  be  shewn,  although  the 
truth  be  proved,  the  truth  is  then  no  bar  unless  pleaded,  and 
need  not  be  found  by  the  jury ;  and,  though  it  may  mitigate 
damages,  probable  cause  only  would  clearly  be  no  bar 
under  the  general  issue  if  malice  was  proved,  as  it  would 
be  no  defence  if  specially  pleaded — 4  B.  &  A.  613 ;  10  B. 
&  C.  266;  2  Bing.  N.  S.  372.  Probable  cause  will  not 
justify  an  ordinary  slander,  nor  will  the  occasion  excuse  the 


STANTON  V.  ANDREWS. 


235 


publisher  on  that  ground,  if  his  motives  be  malicious  and 
not  bona  fide.  In  cases  where  the  occasion  justifies  the 
communication  malice  must  be  proved,  and  the  truth  or 
probable  cause  are  evidence  to  rebut  it,  admissible  under 
the  general  issue — in  other  words,  the  whole  matter  is  gone 
into  under  the  general  issue,  not  as  excepted  from  the  gene- 
ral rule  laid  down  in  Will.  20,  (that  the  truth  may  be 
pleaded  as  a  bar),  but  as  evidence  for  the  jury  to  rebut 
malice,  who  would  be  instructed  to  find  against  the  defen- 
dant if  he  acted  mala  fide  or  maliciously — 3  C.  &  P.  387. 
When  the  defendant  is  obliged  in  either  case  to  rely  upon 
the  truth  as  a  defence,  acknowledging  the  malice,  the  occa- 
sion is  no  justification  under  the  general  issue ;  the  truth 
must  then  be  pleaded.  I  deem  this  an  important  point  to 
be  established,  material  at  all  times  in  suits  of  this  kind, 
and  not  apparently  the  view  taken  by  all  the  English  judges, 
although  I  think  reason  and  the  weight  of  authority  in 
favor  of  it.  If  my  idea  be  correct,  it  will  at  once  be  seen 
that  whenever  the  existence  of  probable  cause  or  even  the 
truth,  though  malice  exist  also,  would,  by  themselves,  be  a 
valid  defence,  the  publication  cannot  be  treated  as  a  libel; 
indeed  the  substantial  distinction  between  this  action  and 
case  for  a  malicious  prosecution  is,  that  in  the  latter,  either 
probable  cause  or  the  want  of  malice  is  a  bar,  while  in  the 
former,  probable  cause  is  no  bar  if  malice  be  proved. 

In  many  cases  of  a  privileged  character,  though  it  is 
stated  that  in  such  instances  a  plaintiff  must  prove  both  the 
falsity  and  maliciousness  of  the  charge,  none  say  that  if  the 
falsity  be  established  proof  of  a  reasonable  cause  will 
excuse  the  defendant  if  the  communication  was  malicious. 
It  would  rather  seem  that,  if  actuated  by  malice,  it  behoved 
him  to  be  prepared  to  shew  its  truth — I  would  add,  in  that 
event,  by  pleading  it;  for  I  do  not  infer  that  those  cases 
mean  more  than  to  call  for  proof  of  falsity  from  the  plaintiff 
as  evidence  of  malice  in  the  defendant. 

The  learned  judge  then  cited  and  remarked  on  the  fol- 
lowing cases  Bull.  N.  P.  8;  Cro.  El.  520;  4  Burr.  2424; 
1  T.  R.  110 ;  8  B.  &  P.  587  ;  1  Camp.  267 ;  2  Smith  3 ;  5 
B.  &  A.  642 ;  ID.  &  R.  252;  1  B.  &  A.  267 ;  8  B.  &  C. 
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578;  3M.  &  R.  101;  3  C.  &  P.  383 ;  5  C.  &  P.  543 ;  4 
M.  &  R.  338 ;  9  B.  &  C,  403 ;  10  B.  &  C.  263  ;  4  B.  &  A. 
700;  2  Ea.  426;  4  Bing.  395. 

From  a  review  of  the  whole  I  come  to  the  conclusion 
that,  in  communications  privileged  by  reason  of  the  occa- 
sion, the  truth  must  be  pleaded  as  in  ordinary  cases,  if 
express  malice  be  shewn  aliunde — in  other  words,  that  pro- 
bable cause  and  the  truth  are  not  in  any  cases  of  slander  a 
bar  under  the  general  issue,  unless  as  evidence  to  the  jury 
to  rebut  malice  when  material  and  in  issue  ;  and  that  cases 
may  occur  (though  not  likely  to  arise)  where  a  communi- 
cation may  be  true  or  founded  in  probable  cause,  and  yet 
be  imparted  purely  to  defame  and  injure  the  party  informed 
against.  Hence  it  follows,  that  when  the  truth  or  probable 
cause  may  be  proved  as  a  bar  under  the  general  issue, 
although  actual  malice  may  be  present,  case  for  slander  is 
not  sustainable,  but  a  special  action  on  the  case  negativing 
the  existence  of  probable  cause  and  malice,  when  both  are 
put  in  issue  under  the  plea  of  not  guilty,  because  that  which 
in  an  action  of  the  latter  description  would  be  a  valid 
defence,  would  be  insufficient  as  a  bar  in  slander.  A  little 
reflection  suggests  distinctions  between  various  cases  of 
privileged  communications,  and  rules  of  evidence  and  forms 
of  action  may  vary  accordingly.  All  privileged  communi- 
cations are  not  equally  and  alike  privileged.  Some  are 
cases  of  answers  given  to  questions  asked  as  characters  of 
servants  ;  others  are  volunteer  representations  of  a  similar 
kind  ;  others  are  spontaneous  confidential  communications 
among  friends,  on  whom  a  right  or  duty  rests  by  reason  of 
interest,  or  employment,  or  relationship,  &c.  and  all  between 
individuals  touching  private  matters.  Some  are  from  pri- 
vate persons  to  the  king  or  his  officers,  respecting  private 
grievances ;  others  emanate  from  individuals,  but  affect  a 
party  in  some  public. office  or  duty,  or  are  prompted  by 
solicitude  for  the  public  good;  others  again  are  united 
representations  from  numbers  of  pepple  touching  the  public 
conduct  of  public  servants,  addressed  not  to  individuals  but 
the  head  of  the  executive  government  or  parliament;  to 
which  may  be  added  proceedings  in  courts  of  justice,  and 
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the  address  of  counsel  to  juries.  Most  of  the  cases  in  the 
books  of  civil  actions  arose  out  of  communications  between 
individuals,  and  distinctions  seem  to  have  been  taken — 

First.  Between  ordinary  cases  of  slander  and  privileged 
communications ; 

2ndly.  Of  the  latter,  between  communications  solicited 
and  volunteered ; 

3rdly.  Between  characters  of  servants  and  the  like,  and 
applications  to  public  departments,  which  are  spontaneous; 

4thly.  Between  cases  of  private  applications  respecting 
*     private  claims  ;  and 

5thly.  Private  claims  against  an  officer  on  his  private 
account,  or  arising  out  of  his  public  situation  ; 

6thly.  AJ so  between  representations  for  private  relief,  or 
a  redress  of  public  grievances  ; 

7thly.  Between  judicial  proceedings  in  a  course  of  jus- 
tice, through  courts  legal,  equitable  or  ecclesiastical,  or  par- 
liament, and  other  privileged  proceedings  ; 

8lhly.  Some  being  privileged  prima  facie  only,  others 
absolutely. 

These  and  like  points  of  difference  should  be  borne  in 
mind  in  applying  cases  to  new  facts.  The  books  may  be 
searched  in  vain  for  one  precisely  like  the  present.  It  is 
unlike  the  ordinary  reported  cases  of  privilege,  being  a  pub- 
lic complaint  against  a  public  officer.  The  two  approach- 
ing nearest  to  it  in  modern  times  are  those  in  2  Smith  3,  and 
Fairman  v.  Ives.  The  former  was  an  anonymous  letter, 
and  oi*  course  suspicious  in  itself  and  not  entitled  to  be 
called  a  petition  of  the  party,  rather  resembling  a  covert 
attack  upon  the  plaintiff's  reputation;  the  latter  was  a 
memorial  respecting  a  matter  purely  private  between  the 
plaintiff  and  defendant,  and  the  secretary  at  war  was  only 
addressed  as  possessing  a  control  over  the  plaintiff  by  reason 
of  his  office,  to  urge  him  to  do  private  justice.  It  was  not 
a  petition  to  the  king  against  him  in  his  office ;  and  in 
neither  of  these  cases  was  the  absolute  privilege,  from  being 
sued  as  for  libel,  claimed.  No  case  asserts  that  such  a 
claim  would  not  be  allowed,  even  in  these  circumstances  ; 
and,  if  not,  they  are  clearly  distinguishable  from  the 
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present.  In  both  of  them  the  truth  or  reasonable  cause  was 
supposed  sufficient  to  rebut  malice ;  but,  when  malice 
appeared,  as  it  did  in  one  of  them,  the  privilege  was  taken 
to  be  destroyed ;  and  it  might  well  be  said,  when  any  one 
wrote  an  anonymous  letter  against  another,  he  should  be 
prepared  to  prove  his  own  bona  fides  or  the  contents  true. 
An  open  application,  invoking  enquiry  and  offering  to  sup- 
port it,  is  another  thing.  The  anonymous  letter  was  not  a 
petition,  and  the  memorial  to  Lord  Palmerston  may  not  be 
entitled  to  be  so  termed,  in  relation  to  the  Bill  of  Rights. 
Private  applications  are  usually  styled  memorials.  Peti- 
tions are  public  acts,  in  which  many  express  their  wishes. 
The  people  petition  the  king  or  parliament,  a  private  indi- 
vidual memorials  the  government  or  a  public  department 
of  the  state  for  personal  objects.  A  perusal  of  the  cases  of 
orolinary  privilege  will  shew  that  probable  cause  is  not  of 
itself  a  justification,  other  cases  argue  that  at  times  it  is  a 
good  defence,  but  then  the  action  must  be  on  the  case  as 
for  a  malicious  proceeding.  All  cases  of  the  latter  kind 
may  be  grouped  under  the  general  head  of  communications 
or  proceedings  absolutely  privileged — that  is,  whether  true 
or  false,  malicious  or  in  good  faith,  resting  on  grounds  of 
public  policy.  If  I  have  shewn  that  probable  cause  alone 
would  be  no  sufficient  defence,  when  malice  is  apparent, 
to  uphold  the  claim  of  privilege  in  a  case  of  libel,  and  if 
(as  seems  manifest)  in  a  proceeding  like  that  before  us  pro- 
bable cause  wTould  warrant  the  petition,  though  some  or  all 
(which  is  an  extreme  case)  of  the  signers  were  prompted 
by  malice  to  prefer  a  charge  which  they  believed  to  be  well 
founded,  then  it  follows  that  the  presentation  of  such  a  peti- 
tion is  not  a  libellous  publication.  Before  proceeding  to 
shew  that  it  is  quasi  judicial,  in  a  course  of  justice,  and  on 
that  account  absolutely  privileged,  (though  perhaps  liable 
to  be  called  in  question  in  a  collateral  suit,  as  for  a  mali- 
cious complaint  without  reasonable  cause),  I  would  observe 
of  the  cases  in  the  books,  that  where  malice  is  in  issue  the 
internal  contents,  of  the  document  and  the  epithets  used 
sometimes  afford  evidence  of  it  (as  in  2  Smith,  3) ;  at  other 
times  they  do  not,  as  in  Child  v.  Affleck ;  at  other  times 
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additional  proof  is  added,  as  by  shewing  falsity,  proving 
threats,  animosity,  &c. ;  and  the  result  seems  to  be,  that  if 
upon  the  face  of  it  the  occasion  prima  facie  imparts  privi- 
lege to  the  communication,  a  plaintiff  must  prove  express 
malice,  either  by  shewing  the  falsity  of  the  charge  or  by 
other  collateral  circumstances,  or  from  irrelevant,  redundant 
or  calumnious  epithets  contained  in  the  instrument  itself; 
and  when,  though  the  occasion  gives  privilege,  express 
malice  is  established,  an  action  is  sustainable,  notwith- 
standing proof  of  its  truth  or  of  a  probability  for  the  charge. 
It  follows  that,  if  subject  to  be  prosecuted  as  a  libel,  a  peti- 
tion of  the  present  kind,  couched  in  indecorous  language, 
might  constitute  in  itself  a  prima  facie  case  to  go  to  a  jury, 
from  which  malice  might  be  inferred  without  any  extraneous 
evidence  to  shew  the  absence  of  truth  or  of  a  probable  cause 
for  the  calumnious  statements  ;  indeed,  it  will  be  found,  as 
already  stated,  that  a  spontaneous  communication  to  the 
prejudice  of  a  person  has  been  considered  prima  facie  suffi- 
cient to  call  upon  the  defendant  to  shew  it  not  malicious 
and  so  justifiable,  without  regard  to  its  truth  or  the  reason- 
ableness of  the  cause.  The  effect  of  this  doctrine,  applied 
to  the  right  of  petition  for  redress  of  grievances  when  pub- 
lic officers  are  complained  against,  may  be  readily  perceived. 
Supposing  petitions  to  the  king  to  be  similar  to  ordinary 
privileged  cases,  or  to  memorials  or  applications  touching 
private  matters  to  the  heads  of  public  departments,  against 
officers  of  government,  and  consequently  actionable  as 
libels,  if  malicious  in  fact,  it  may  be  asked  what  would  be 
the  course  of  evidence  ?  If  a  memorial  was  unexceptionable 
in  its  composition,  however  calumnious  in  its  effect,  would 
the  onus  rest  upon  the  plaintiff  to  shew  malice,  falsity  or 
the  abuse  of  cause,  or  the  defendant  to  rebut  it,  by  reason 
of  the  voluntary  nature  of  his  appeal  ?  Or,  should  the  peti- 
tion be  exceptionable  in  the  manner  as  well  as  the  matter, 
and  contain  redundant  or  irrelevant  aspersions,  unwarranted 
by  the  facts  asserted  and  unnecessary  to  express  them  fully, 
would  the  case  be  altered  by  reason  of  the  introduction  of 
disparaging  epithets,  and  would  the  cause  of  complaint  in 
such  a  case  contain  internal  evidence  of  malice  to  go  to  a 
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jury,  as,was  held  in  2  Smith,  3,  where  defendant  adduced 
no  evidence  in  exculpation? — (2  Burr.  811 ;  1  B.  &  P.  528.) 
In  Fairman  v.  Ives  the  defendant  proved  the  leading  facts 
of  his  complaint  on  the  defence,  and  we  have  seen  the  rule 
in  cases  between  master  and  servant.  It  might  further 
be  asked,  whether  public  petitions  for  redress  of  public 
grievances,  containing  complaints  against  public  officers  in 
the  discharge  of  their  official  duties,  would  be  subject  to 
any  different  rule  or  course  of  evidence  from  applications  of 
a  private  nature,  though  of  doubtless  privilege  ?  An  answer, 
asserting  that  the  onus  would  be  on  the  petitioner  to  prove 
a  probable  cause  or  a  bona  fide  proceeding,  could  hardly 
be  expected  in  any  case  ostensibly  privileged  as  a  petition 
for  redress  of  a  public  wrong,  until  the  party  complained 
against  had  at  least  impugned  the  motives  of  the  adversary 
and  repelled  the  charges  in  general  terms,  yet  any  difference 
in  the  rules  of  evidence  argues  a  difference  also  in  the  form 
of  action ;  and,  if  it  be  conceded  that  probable  cause  would 
vindicate  the  petition  in  question,  such  concession  would 
be  a  powerful  argument  to  prove  that  it  stands  upon  the 
same  footing  as  petitions  to  parliament  or  judicial  proceed- 
ings in  courts  of  justice.  It  is  not  however  to  be  overlooked 
that  the  case  of  Child  and  Affleck  would  shew  the  court 
warranted  in  determining  how  far  the  evidence  in  any 
instance  makes  a  sufficient  case  to  go  to  the  jury,  supposing 
the  facts  stated  by  the  plaintiff's  witnesses  to  be  true,  regard 
being  had  to  the  difference  in  the  defence  of  proof  required 
when  the  representation  is  volunteered  or  solicited.  Touch- 
ing the  judicial  character  of  the  petition,  it.  will  be  remem- 
bered that  the  plaintiff  holds  a  judicial  office  during  plea- 
sure, removable  by  the  lieutenant  governor  at  discretion, 
and  that,  as  such,  he  is  complained  against  by  the  defen- 
dant and  others,  who  invoke  enquiry  and  pray  for  relief  from 
the  proper  quarter — from  one  competent  to  afford  it,  by  the 
effectual  step  of  dismissal,  and  therefore  authorised  to  insti- 
tute such  enquiries  as  may  enable  him  to  form  a  satisfactory 
decision  upon  -  the  merits,  and  to  remove  or  exonerate, 
according  to  the  result.  The  privilege  afforded  in  courts  of 
justice  is  well  known,  and  petitions  to  either  house  of  par- 
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liament  are  equally  protected,  and  similar  reasons  of  policy 
and  justice  would  seem  equally  to  apply  upon  principle  to 
petitions  to  the  crown.  It  is  true  that,  the  houses  of  parlia- 
ment may  punish  as  for  a  contempt  slanderous  calumnies 
in  the  shape  of  petitions,  and  that  courts  of  justice  may 
expunge  from  their  records  irrelevant  or  calumnious  matter, 
and  so  obliterate  it,  and  that  formerly  pledges  were  required 
in  civil  cases  to  guard  against  the  abuse  of  vexatious  and 
malicious  suits ;  yet  the  latter  has  long  been  an  obsolete 
practice,  and  the  former  is  seldom  resorted  to.  Such 
power  in  the  parliament  and  courts,  though  it  may  lessen 
the  evil,  ineffectually  redresses  the  party  aggrieved,  and 
does  not  constitute  the  principle  on  which  an  absolute  pri- 
vilege is  allowed.  It  rests  upon  a  higher  and  much  broader 
ground.  It  is  said  in  Starkie  on  Libel,  223,  it  may  be  col- 
lected, that  no  action  can  be  maintained  for  anything  said  or 
otherwise  published  in  the  course  of  a  judicial  proceeding, 
criminal  or  civil,  though  for  a  malicious  and  groundless 
prosecution  an  action,  and  perhaps  an  indictment,  may  be 
supported  on  the  whole  proceeding. — Holt  on  Libel,  177.  In 
such  a  case  probable  cause  appearing  would  conclude  the 
plaintiff,  though  malice  was  shewn,  and  though  the  subject 
matter  was  untrue  in  fact.  Malice  and  want  of  probable 
cause  must  concur,  and  though  the  former  might  be  inferred 
from  the  latter,  yet  it  would  not  necessarily  and  inevitably 
follow ;  and  should  either  fail  to  be  established,  the  case 
would  fail  with  it.  In  the  face  of  the  truth  or  reasonable 
cause,  it  might  be  difficult  to  shew  mala  fides,  or  to  mani- 
fest a  pure  motive  in  their  absence,  but  they  are  not  identi- 
cal or  convertible  terms ;  if  they  were,  the  books  would  not 
separate  them  as  distinct  ingredients,  but  say  that  probable 
cause  shewn  conclusively  rebutted  malice,  or  that  proving 
it  to  be  wanting,  established  the  mala  fides.  It  is,  in  truth, 
but  evidence  to  sustain  or  repel  the  inference  of  malice. 
In  civil  suits,  however  wanton  and  vexatious,  a  party  has 
no  remedy  beyond  the  recovery  of  costs.  In  criminal  cases, 
after  an  acquittal,  an  action  lies  for  a  malicious  prosecution, 
if  malicious  and  without  probable  cause.  In  petitions  to 
parliament  there  is  no  redress  out  of  the  house,  at  least  not 
2  i  vol.  v. 
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without  the  sanction  of  that  body,  (waiving  its  privilege  to 
protect,  if  it  could  be  done),  to  the  prejudice  of  the  party  ; 
and  then  not  for  a  libel,  but  a  false  complaint,  malicious 
and  without  cause.  In  regular  petitions  to  the  king,  like 
the  present,  similar  rules  should,  I  think,  govern,  and  no 
action  be  allowed  until  a  favorable  decision  and  the  sanc- 
tion of  the  government  should  have  been  obtained  ;  and 
then  not  as  for  a  libel,  but  a  malicious  and  unfounded 
aspersion,  in  the  form  and  under  the  pretence  of  legimate 
complaint. 

It  is  unnecessary  to  multiply  authorities,  but  I  will  notice 
the  following 12  Co.  103  ;  Moore,  820;  Rol.  Ab.  87,  PI.  4; 
March,  20,  76,  PI.  119;  2  Burr.  811;  Dyer,  285 ;  4  Co.  14; 
3  Lev.  123 ;  4  Lev.  35  ;  Noy,  102  ;  Moore,  627  ;  1  Buls. 
151,  185;  Cro.  Ed.  230-1,  247-8;  Cro.  Jac.  134,  191,356, 
432;  Godb.  240,  340;  2  Buls.  269  ;  2  Inst.  228  ;  1  Ld. 
Ray.  341;  1  Sand.  131 ;  1  Lev.  240;  1  Sid.  214;  2  Keb. 
361,  462,  496,  659,  801,  832  ;  Hard.  40 ;  1  Mod.  58  ;  Godb. 
405,  PI.  480;  March,  20,  107;  Bac.  Ab.  Libel,  2;  21 
Howell,  St.  Trials,  69;  3  Lev.  136,  163;  1  B.  &P.  528;  5  B. 
&  C.  648 ;  2  Com.  Dig.  361 ;  2  Kent's  Com.  18 ;  1  B.  &  A. 
245,  note  ;  2  Stark.  Ev.  874  ;  4B.  &  C.  811 ;  6  D,  &  R.  528. 

An  investigation  into  the  use  and  progress  of  our  judicial 
establishments,  as  emanating  from  the  crown,  the  source  of 
justice  and  mercy,  and  of  the  use,  origin  and  constitution 
of  the  high  court  of  parliament,  now  consisting  of  three  co- 
ordinate branches,  of  which  the  king  is  the  head,  would,  I 
think,  tend  to  strengthen  (upon  first  principles)  the  argu- 
ment that  he  may  be  approached,  under  privilege,  with  as 
much  impunity  as  the  courts  or  houses  of  parliament,  so 
far  as  respects  the  right  of  the  party  complained  against  to 
call  upon  the  petitioner  to  answer  him  civiliter  in  another 
place,  for  having  published  a  libel  by  reason  of  his  appeal 
to  the  crown.  If  the  true  principle  for  protecting  parties 
before  ordinary  courts  of  justice  and  both  houses  of  parlia- 
ment is,  that  the  proceedings  are  in  a  course  of  justice — as, 
I  think,  it  is — I  do  not  see  upon  what  sound  principle  a 
petition  to  the  king  can  fall  under  a  different  rule.  It  may 
be  a  contempt  in  law  against  the  king  or  parliament  or 
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courts  of  justice  to  prefer  a  false  and  calumnious  complaint 
or  suit  of  malice  against  another,  and,  as  such,  the  offender 
may  incur  liability  to  penal  correction,  even  in  a  summary 
way,  at  least  by  all  three  tribunals  except  the  first  men- 
tioned. Yet  that  extends  no  substantial  redress  to  the  per- 
son injured  and  aggrieved;  it  is  but  punishment  for  the 
public  or  criminal  offence,  and  the  party  cannot  attribute 
to  it,  in  a  civil  suit,  the  character  of  a  libellous  publication. 
Yet  the  king,  though  incompetent  to  punish  by  commitment 
for  a  contempt,  might  perhaps,  in  an  aggravated  case, 
direct  proceedings  for  the  satisfaction  of  public  justice ;  and 
the  want  of  power  to  commit  or  enforce  punishment  through 
any  other  medium  would  not  prove  the  want  of  as  ample 
privilege  as  in  parliament — it  would  shew  it  to  be  greater. 
He  is,  in  truth,  the  fountain  of  justice,  and  his  courts  dis- 
pense it  in  his  name  in  behalf  of  the  people ;  and  if,  to 
allow  free  access  to  all  other  springs  of  justice,  such  a  pri- 
vilege prevail,  it  ought,  by  parity  of  reasoning,  equally  to 
hold  when  the  great  fountain  or  reservoir  is  approached  to 
seek  a  relief  which  there  is  power  of  prerogative  right  to 
afford.  I  consider  a  petition  to  the  lieutenant  governor 
resting  on  similar  grounds,  he  being  the  representative  of 
the  king,  entrusted  with  the  exercise  of  the  prerogative 
power  in  his  behalf.  The  more  I  have  reflected  on  the 
subject  and  endeavoured  to  extract  satisfactory  rules  from 
the  authorities,  the  more  I  incline  to  think  that  the  signing 
and  presenting  a  petition  of  this  kind  to  the  lieutenant 
governor  ought  not  to  be  called  in  question  as  a  malicious 
publication,  but  that,  should  his  decision  be  in  favor  pf  the 
party  complained  against,  his  civil  remedy  (if  any)  should 
be  by  special  action  on  the  case,  as  for  a  malicious  repre- 
sentation without  reasonable  or  probable  -cause,  sanctioned 
by  the  previous  decision  of  the  quarter  addressed  upon  the 
merits,  and  its  assent  to  the  production  of  the  document  in 
evidence.  The  right  of  petition  would  then  be  protected  ; 
and  the  executive  government  could  always  prevent  a  civil 
suit,  by  withholding  the  complaint,  though  not  substantial, 
like  courts  of  justice  in  some  cases  of  indictment  by 
refusing  copies.    Even  under  this  course  the  proceeding 
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would  be  a  civil  prosecution  for  petitioning  the  king,  but 
it  could  only  be  resorted  to  where  individuals  are  calum- 
niated after  a  rejection  of  the  complaint,  upon  the  plaintiff 
giving  prima  facie  negative  evidence  of  malice  and  want 
of  probable  cause.  It  would  no  longer  be  inferred  from  the 
face  of  the  instrument  itself ;  and  probable  cause  would  sus- 
tain the  defence.  In  what  I  have  said  I  of  course  contem- 
plate a  subject  matter  of  complaint  like  the  present,  proper 
in  itself,  if  true,  to  be  represented,  and  one  in  which  the 
king  can  grant  relief,  though  other  sources  of  redress  may 
also  be  accessible,  and  to  which  he  may,  if  so  disposed, 
refer  the  parties.  I  find  no  case  or  authority  that  warrants 
me  in  upholding  an  action  of  the  kind  before  us,  under  the 
circumstances  in  evidence  ;  and  if  a  petition  of  this  sort  be 
actionable  as  a  libel,  this  strange  consequence  follows — 
namely,  that  although  the  king  could  grant  instant  relief  by 
removal  from  office,  it  might  be  an  illegal  publication, 
though  probable  cause  were  proved,  because  prompted  by 
malice,  and  this  although  if  the  same  petition  were  ad- 
dressed to  either  house  of  the  legislature  it' would  be  fully 
protected ;  or,  if  a  criminal  prosecution  for  the  subject  mat- 
ter of  the  complaint  was  instituted  in  the  king's  name  upon 
the  prosecution  of  the  petitioner  by  indictment  or  informa- 
tion, and  the  plaintiff  was  honorably  acquitted,  no  such 
action  could  be  brought,  but,  on  the  contrary,  the  applica- 
tion to  parliament  would  be  susceptible  of  no  civil  remedy, 
at  least  withont  a  vote  of  the  house  taking  off  the  privilege, 
and  not  then  as  for  a  libel,  but  a  malicious  petition  ;  and 
for  the  criminal  proceedings  an  action  for  malicious  prose- 
cution could  alone  be  resorted  to.  In  the  latter  cases,  pro- 
bable cause  would  alone  be  a  valid  defence,  yet  not  in  the 
former,  and  all  this  notwithstanding  the  inability  of  the 
legislature  or  the  criminal  courts  to  afford  such  prompt  and 
effectual  relief  as  the  crown  could  grant.  There  is  mani- 
fest repugnance  in  such  a  proposition,  and  if,  as  argued  by 
Sir  James  Mansfield  in  Lord  Gordon's  case,  the  Bill  of 
Rights  placed  petitions  to  the  king,  touching  public  mea- 
sures or  the  conduct  of  public  men,  on  the  same  footing  as 
those  addressed  to  the  houses  of  parliament,  no  ground 
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remains  for  any  such  distinction.  I  think  the  defendant  is 
entitled  to  retain  his  verdict — 

First.  Because  the  petition  is  privileged  by  the  Bill  of 
Rights  and  the  general  right  of  the  subject  at  common  law, 
and  no  civil  remedy  lies  unless  case  for  a  malicious  com- 
plaint— none  as  for  a  libel. 

2ndly.  Because,  if  not  so  protected,  it  partakes  of  the 
nature  of  a  judicial  application,  and  is  in  a  course  of  seek- 
ing justice  from  a  competent  power,  and  consequently  not 
libellous,  but  to  be  redressed  in  another  form  of  action,  if 
malicious  and  causeless. 

3rdly.  Because,  if  not,  it  is  at  least  a  case  of  ordinary 
privilege,  and  the  evidence  fails  to  present  a  sufficiently 
strong  case  for  a  jury  to  weigh  ;  the  bona  fides  of  the  defen- 
dant is  not  sufficiently  impeached :  malice  is  not  suffi- 
ciently proved  to  warrant  or  support  a  verdict  for  the 
plaintiff. 

Per  Cur. — Rule  discharged. 


POPPLEWELL  EX  DEM.   CaPREOL  V.  ABBOTT. 

A  judge  at  chambers  has  power  to  set  aside  a  judgment  in  ejectment,  and  the 
habere  facias  possession  thereon  issued. 

In  this  case,  immediately  after  last  term,  an  appearance 
and  plea  was  filed  in  the  name  of  Isabella  Jones,  in  lieu  of 
the  defendant  Abbott,  and  the  plaintiff's  attorney  entered 
up  judgment  and  sued  out  an  habere  facias  possessionem, 
contending  that  the  order  of  the  court  in  last  term  meant 
that  a  common  consent  rule  should  be  entered  into,  as  in 
ordinary  cases.  On  application  at  chambers,  Sherwood,  J., 
on  hearing  all  the  circumstances  on  affidavit,  set  aside  this 
judgment  and  the  hab.fac,  on  terms  which  were  complied 
with  forthwith  by  the  defendant. 

King  now  moved  to  discharge  this  order,  upon  the  ground 
that  the  judge  had  no  authority  to  interpose  and  set  aside 
a  judgment  at  chambers.  Draper  shewed  cause  and  cited 
2  Ad.  &  Ellis,  381. 
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Per  Cur. — A  judge  in  chambers  may  grant  relief  upon 
judgments  against  casual  eject#rs  in  ejectment,  so  as  to  let 
the  tenant  in  to  defend.  It  is  stated  in  most  books  of  prac- 
tice, that  a  judge  in  chambers  may  compel  the  plaintiff  to 
accept  a  plea  or  stay  proceedings,  if  he  will  not  consent  to 
waive  a  regular  judgment  against  the  casual  ejector,  and 
the  recent  case  cited  shews  that  the  course  at  present  is  at 
once  to  grant  relief,  by  setting  aside  the  judgment  in  cham- 
bers on  such  terms  as  may  be  deemed  just. — 2  Ad.  &  El. 
381;  2  Sal.  516;  2  Sell.  101;  7  Mod.  211;  Str.  975;  4 
Bur.  1996  ;  5  Taunt.  205  ;  3  Taunt.  206  ;  Imp.  Pe.  279 ; 
Tidd,  545  ;  2  Arch.  P.  49. 

Per  Cur. — Rule  discharged  with  costs. 


Doe  ex  dem.  Daily  v.  Vankoughnet. 

A.,  being  indebted,  made  a  voluntary  conveyance  of  certain  real  estate  to  B.,  to 
prevent  its  being  taken  in  execution,  leaving  however  ample  property  to  satisfy 
the  claims  of  his  creditors.  A  creditor  obtained  judgment,  after  this  convey- 
ance, against  A.,  but  before  any  execution  against  lands  B.  sold  to  the  defendant 
for  a  valuable  consideration,  but  with  notice  of  the  nature  of  the  first  convey- 
i  ance.  After  this  sale  an  execution  was  taken  out,  and  this  lot  was  sold,  appa- 
rently to  satisfy  the  judgment.  It  appeared,  however,  that  the  judgment  was 
in  fact  satisfied  by  the  heirs  of  A.  out  of  his  estate,  and  that  the  sale  under  this 
execution  was  intended  for  their  benefit,  and  the  purchaser  at  sheriff's  sale 
was  acting  on  their  account,  and  had  paid  nothing :  Held,  that  this  sale  could 
not  defeat  the  conveyance  made  by  A.  to  B.,  and  by  B.  to  the  defendant. 

Ejectment  for  lands  in  the  Eastern  District.  At  the  trial 
at  the  Eastern  District  Assizes,  before  Sherwood,  J.,  the 
following  facts  appeared  : — One  Barnhart,  being  indebted 
to  Blackwood  &  Company,  was  at  the  same  time  the  owner 
of  the  premises  in  question,  being  a  house  and  lot  in  the 
town  of  Cornwall,  and  also  of  other  property,  real  and  per- 
sonal, and  particularly  a  farm  near  Cornwall,  worth  more 
than  the  house  and  town  lot,  and  of  much  greater  value 
than  the  amount  of  the  debt.  For  some  reason,  he  was 
desirous  of  saving  the  house  and  lot  in  town  from  being 
sold  at  the  suit  of  his  creditors,  preferring  rather  that,  if  any 
of  his  real  estate  should  be  taken  in  execution,  it  should  be 
the  farm  near  Cornwall,  which  was  abundantly  sufficient 
to  pay  the  debt.  In  order  to  cover  the  house  and  town  lot, 
he  made  a  pretended  sale  of  them  to  one  Cozens,  and  exe- 
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cuted  a  deed  to  him,  in  which  the  consideration  was  stated 
to  be  150/.,  received  in  money  ;  but  on  the  part  of  the  plain- 
tiff it  was  suggested  that  nothing  in  fact  was  given  or 
intended  to  be  given  by  Cozens  for  the  land,  and  that  there 
was  an  understanding  between  them  that  the  deed  should 
be  given  up,  when  Barnhart  had  settled  with  his  creditors. 
No  judgment  was  at  this  time  entered  against  Barnhart. 
Instead  of  being  faithful  to  his  trust,  Cozens  acted  as  if  the 
property  had  really  been  sold  to  him,  and,  about  two  years 
after  he  had  received  the  deed,  he  conveyed  the  premises 
to  the  defendant  in  this  action,  for  a  consideration  of  150/. 
There  appeared  no  reason  to  doubt  that  this  consideration 
was  paid,  and  so  far  the  sale  to  defendant  was  bona  fide  ; 
but  it  was  proved  that  he  was  aware,  when  he  made  the 
purchase,  of  the  manner  in  which  Cozens  had  acquired  the 
property.  Between  the  time  of  the  making  of  the  deed  to 
Cozens  and  the  sale  to  defendant  the  judgment  against 
Barnhart  had  been  entered,  and  a  ft.  fa.  against  his  lands 
had  issued  before  the  execution  of  the  latter  conveyance, 
though  it  was  not  placed  in  the  sheriff's  hands  until  after- 
wards. Upon  this  writ  the  premises  in  question  were  sold, 
the  defendant,  who  was  then  in  possession,  being  present 
and  forbidding  the  sale.  The  lessor  of  the  plaintiff  became 
the  purchaser,  and  he  now  makes  title  under  the  sheriff's 
deed.  At  the  same  time,  and  immediately  after  these  pre- 
mises were  bid  off,  the  farm  lot  was  also  put  up  and  sold 
in  like  manner  for  280/.,  a  sum  much  beyond  the  amount 
of  the  execution.  But,  although  this  sale  took  place  at  the 
desire  of  the  attorney  of  Blackwood  &  Co.,  it  seems  not  to 
have  been  in  reality  for  their  benefit,  but,  on  the  contrary, 
a  mere  contrivance  to  defeat,  if  possible,  the  effect  of  the 
voluntary  conveyance  to  Cozens — a  contrivance  intended 
for  the  benefit  of  the  heirs  of  Barnhart,  with  whom  the  lessor 
of  the  plaintiff  is  connected,  whom  the  attorney  of  Black- 
wood seemed  willing,  if  possible,  to  assist.  The  execution 
was  never  in  fact  satisfied  from  this  sale  ;  nothing  was  ever 
paid,  nor,  as  it  seems,  expected  to  be  paid,  by  the  purchaser 
at  the  sheriff's  sale,  and  not  long  after  the  farm  was  given 
up  to  the  heirs  of  Barnhart.    The  debt  had  been  arranged 
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by  conveyance  of  other  lands  to  Blackwood  &  Co. ;  this  sale 
was  therefore  not  resorted  to  for  the  purposes  of  making 
their  debt,  but  asihe  means  of  divesting,  if  possible,  the 
title'  which  the  defendant  had  acquired  through  Cozens. 

The  verdict  for  the  defendant  was  moved  against  by 
Sullivan  for  the  plaintiff  in  Michaelmas  term  last.  Draper 
argued  for  defendant. 

Robinson,  C.  J.- — In  our  opinion,  the  verdict  for  the 
defendant  was  proper,  and  this  rule  must  be  discharged. 
On  the  facts,  it  is  evident  that  the  lessor  of  the  plaintiff  is 
not  entitled  to  recover,  however  little  it  may  seem  to  com- 
port with  justice  that  the  title  of  the  defendant,  acquired  as 
it  was,  should  be  confirmed.  If  the  conveyance  to  Cozens 
had  been  made  to  defraud  Blackwood  &  Co.,  then  it  would 
follow  that  neither  they  nor  any  other  creditors  of  Barnhart 
could  be  suffered  to  be  prejudiced  by  it ;  and  this  defen- 
dant, a  purchaser  with  notice,  would  be  in  no  other  situa- 
tion than  Cozens  himself  would  be,  and  would  be  equally 
disabled  from  holding  under  such  a  title ;  but  it  does  not 
appear  that  the  design  of  Barnhart  was  to  defeat  his  credi- 
tors in  the  recovery  of  their  debt,  but  merely  to  leave  his 
other  property,  and  not  this,  subject  to  their  execution.  In 
fact,  they  were  not  defrauded,  defeated  or  delayed — ample 
property  was  left  for  them,  out  of  which  their  debt  would 
have  been  satisfied,  if  the  heir  had  not  chosen  voluntarily 
to  discharge  it,  by  assigning  other  lands.  It  is  not,  there- 
fore, as  against  these  or  any  other  creditors  t)f  Barnhart  that 
we  can  hold  this  deed  to  be  void  and  of  none  effect  under 
13  Eliz.  ch.  5. 

It  is  not  pretended  that  any  fraud  was  practised  upon 
Barnhart  in  obtaining  the  deed.  He  had  it  in  his  power, 
if  he  pleased,  and  circumstanced  as  he  was,  to  give  away 
this  estate,  and  leave  his  children  to  be  satisfied  out  of  his 
other  estate.  So  long  as  they  were  satisfied,  no  wrong  was 
done.  As  against  himself,  the  deed  of  Barnhart  must  be 
treated  as  valid,  and  however  hard  it  is  upon  the  family  of 
Barnhart,  and  however  dishonest  in  Cozens  that  he  should 
act  in  the  manner  imputed  to  him,  still  they  are  without 
remedy.    They  had  no  interest  in  this  estate,  when  Barnhart 
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made  so  imprudent  a  disposition  of  it,  and  might  never 
have  had  an  interest  in  it ;  at  all  events,  it  was  at  the  will 
of  Barnhart,  so  far  as  they  were  concerned,  to  do  with  it  as 
he  liked ;  and  his  heirs,  or  any  person  claiming  under  him, 
is  concluded  by  his  acts,  except  that  the  law  would  have 
interfered  to  protect  creditors  if  necessary.  The  land  is 
gone  from  him  and  from  his  heirs,  by  the  deed  which  he 
deliberately  executed.  It  was  probably  imagined  that  if 
the  family  of  Barnhart  satisfied  the  creditors  by  other  means, 
they  would  then  acquire  a  right  to  stand  in  their  place,  and 
that  they  might,  with  their  assent,  satisfy  the  judgment  in 
their  name,  as  the  means  of  reimbursing  themselves,  and 
would  be  clothed  with  their  rights,  as  creditors,  in  resisting 
this  voluntary  conveyance.  But,  in  the  first  place,  if  it 
could  be  allowed  to  a  third  party  to  make  himself  a  creditor 
for  such  a  purpose,  it  is  not  shewn  that  the  lessor  of  the 
plaintiff  satisfied  any  part  of  the  judgment  :  but,  on  the  con- 
trary, it  is  proved  that  it  was  the  heir  of  Barnhart  who 
settled  the  debt ;  and,  in  the  next  place,  abundant  other 
property  was  left  for  the  execution,  and  was  in  fact  sold 
under  it,  so  that  the  claim  of  the  creditor  was  not  and  could 
not  be  defeated,  delayed  or  hindered  by  the  deed  to  Cozens, 
and  therefore  no  reason  is  afforded  for  holding  the  deed  void 
under  the  statute.  This  was  the  view  taken  by  the  learned 
judge  at  the  trial,  and  we  have  no  doubt  it  was  correct,  and 
that  the  verdict  for  the  defendant  should  stand. 

Sherwood,  J.,  of  the  same  opinion. 

Macaulay,  J. — It  is  very  questionable  whether  the  hear- 
say declaration  of  Barnhart,  preceding  or  subsequent  to  the 
conveyance  to  Cozens,  could  be  proved  to  impugn  the  title 
of  the  latter,  however  acts  and  expressions,  contemporaneous 
with  the  execution  of  the  deed,  as  being  part  of  the  res  gestce, 
may  be  admissible.— 1  Esp.  357  ;  5  Esp.  243.  Declara- 
tions of  Cozens,  at  any  other  time  than  concurrently  with 
the  conveyance  to  defendant,  would  be  also  liable  to  ques- 
tion, unless  they  were  made  before  such  conveyance,  ad- 
versely to  his  right,  and,  as  being  so  made,  could  be  urged 
against  the  validity  of  his  title  in  this  action,  by  reason  of 
the  defendant's'  knowledge  or  notice  of  the  alleged  fraud  or 
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ground  of  impeachment  before  he  purchased,  but  no  excep- 
tions of  this  kind  were  urged  at  the  trial,  and,  upon  the 
evidence,  the  validity  of  the  defendant's  title  may  be  regarded 
in  a  twofold  point  of  view — 1st.  Under  the  statute  13 
Eliz.  ch.  5,  as  fraudulent  against  creditors  of  Barnhart; 
2ndly.  As  a  voluntary  conveyance  from  Barnhart  to  Cozens,  , 
and  void  against  a  subsequent  bona  fide  purchaser  for  value, 
under  the  27  Eliz.  ch.  4. 

Touching  the  subject  of  notice  in  defendant,  it  is  to  be 
observed,  the  13  Eliz."  ch.  5  protects  all  interests  acquired 
upon  good  consideration  and  bona  fide,  and  without  notice 
or  knowledge  of  the  covin,  fraud  or  collusion  complained  of; 
while  the  27  Eliz.  ch.  4,  sec.  4,  protects  all  titles  acquired 
upon  and  for  good  consideration  and  bona  fide,  without 
mentioning  notice  or  knowledge  ;  and  under  the  latter  act 
it  has  been  held  that  a  purchaser,  bona  fide  and  for  value, 
&c.j  is  entitled  to  its  protection,  although  he  had  previous 
notice  of  the  voluntary  conveyance.  In  a  case  within  the 
former,  it  would  seem  that,  upon  proof  of  knowledge  or 
notice,  a  purchaser,  otherwise  bona  fide  and  for  value, 
would  be  exposed  to  have  his  title  impugned  by  a  creditor, 
upon  the  ground  of  fraud  in  the  antecedent  conveyance 
through  which  he  claimed,  and  which,  being  by  the  statute 
declared  utterly  void,  frustrate  and  of  none  effect,  the  foun- 
dation of  his  title  would  fail  and  be  destroyed,  in  the  event 
of  such  fraud  being  established.  In  this  case,  therefore,  it 
would  seem  competent  to  the  plaintiff  to  shew,  as  against 
defendant,  that  the  deed  from  Barnhart  to  Cozens  was  frau- 
dulent, as  against  Blackwood  and  Larocque,  creditors  of 
Barnhart,  under  whose  judgment  and  execution  he  claims 
title,  by  virtue  of  a  sheriff's  sale  and  sheriff's  deed.  As  to 
which  it  appears  that  Barnhart  was*  indebted  to  Blackwood 
and  Larocque  at  the  time  the  deed  to  Cozens  bears  date, 
and  indeed  it  must  have  been  executed  pending  the  suit ; 
and  there  is,  in  my  opinion,  sufficient  legal  evidence  in  the 
circumstances  to  go  to  the  jury,  to  say  whether  it  was  not, 
as  against  creditors,  a  fraudulent  transfer ;  but  two  objec- 
tions are  urged  against  the  materiality  of  the  consideration 
of  that  question  in  this  case — 1st.  That  it  is  proved  that 
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Barnhart  was  at  the  time  in  good  circumstances,  not  insol- 
vent, and  that  the  alienation  of  the  property  did  not  produce 
insolvency,  abundance  of  property  still  remaining  in  him 
for  the  satisfaction  of  this  debt  to  Blackwood  and  Larocque ; 
and  the  cases,  in  5  Ves.  Jr.  387,  12  Ves.  148,  3  B.  &  Ad. 
366,  seem  to  establish  that,  as  applied  to  the  facts  of  this 
case,  it  constitutes  a  sufficient  answer  to  the  objection. 
The  conveyance  to  Cozens  did  not  exhaust  Barnhart's  estate, 
nor  was  it  calculated  in  effect  (whatever  its  object  might 
have  been)  to  defeat  or  delay  the  creditors  named — a  valuable 
farm  still  remaining  in  his  possession,  amply  sufficient  to 
realize  a  much  larger  debt.  In  this  view,  therefore,  the 
operation  of  the  statute  13  Eliz.  ch.  5  is  prevented.  Another 
objection  is,  that  it  is  not  a  bona  fide  proceeding  by  a  cre- 
ditor, but  in  collusion  with  the  heir-at-law  of  Barnhart,  now 
deceased,  or  at  least  at  his  desire,  in  order  to  assist  him  in 
undoing  his  ancestor's  act,  and  not,  in  truth,  as  a  necessary 
recourse  to  enforce  an  unsatisfied  debt — the  same  having 
been  otherwise  paid,  and  ample  estate,  independent  of  the 
present,  being  forthcoming  to  answer  it.  If  the  parol  evi- 
dence received  is  legally  admissible  to  explain  away  the 
sheriff's  deed  and  return  to  the  writ,  I  am  disposed  to  think 
it  would  conclude  the  plaintiff.  In  the  sheriff's  deed  the 
plaintiff  is  recited  to  have  purchased,  and  the  premises  are 
conveyed  as  for  a  consideration  of  80/.  It  is  in  evidence, 
by  parol,  that  no  such  sum  was  paid,  and  that  the  heir  of 
Barnhart  satisfied  the  debt  otherwise,  the  plaintiff  being  in 
truth  a  mere  agent — a  trustee  in  his  behalf — and  the  land 
having  been  sold  in  order  to  enable  the  heirs  of  Barnhart  to 
call  in  question,  and,  if  possible,  defeat  the  conveyance 
of  his  ancestor  to  Cozens.  To  entitle  a  creditor  to 
the  benefit  of  the  statute,  it  must  be  a  bona  fide  proceeding 
on  his  part ;  and  what  cannot  be  done  directly  cannot  be 
accomplished  indirectly.  Of  course,  whether  it  was  a  frau- 
dulent conveyance  against  creditors  need  not  in  these  views 
be  determined  ;  if  material,  it  would  form  a  proper  question 
for  the  jury  under  the  evidence.  Then,  regarded  under  the 
27  Eliz.  ch.  4,  (in  which  notice  to  the  defendant  is  imma- 
terial), the  plaintiff 's  case  is  equally  defective.    If  material, 
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it  should  be  decided  by  a  jury  whether  the  conveyance  to 
Cozens  was  voluntary  or  not ;  but,  assuming  it  to  have  been 
voluntary,  the  plaintiff  fails  on  two  grounds— 1st.  That, 
before  he  became  a  purchaser  the  defendant  acquired  title 
from  Cozens  as  a  bona  fide  purchaser,  and  so  within  the 
protection  of  the  4th  section  of  that  statute  ;  and,  if  not,  that 
as  between  plaintiff  and  Cozens,  without  regard  to  the 
defendant,  the  plaintiff  is  shewn  to  be  himself  a  nominal 
actor  only,  and  not  a  purchaser  for  value  and  bona  fide7 
without  which  he  is  not  entitled  to  the  benefit  of  the  statute : 
that,  as  the  heir  of  Barnhart  could  not  directly  question  the 
conveyance  to  Cozens,  he  cannot  do  so  indirectly  through 
the  interposition  of  the  plaintiff  in  his  behalf  and  with  a 
view  to  his  benefit.  The  cases  all  shew  that  parties  and 
juries  are  generally  bound  by  alienations,  fraudulent  as 
against  creditors,  or  voluntary  as  against  subsequent  pur- 
chases ;  and  however  hard  it  is  in  this  instance,  and  it  has 
the  appearance  of  hardship,  as  respects  the  heirs  or  devisees 
of  Barnhart,  the  rule  is  too  inflexible  to  be  unbent  or  relaxed, 
'  so  as  to  restore  the  estate  under  existing  circumstances,  as 
disclosed  in  evidence  at  the  trial. 

Per  Cur. — Rule  discharged. 


Rogers  et  al.  v.  Barnum. 

A  deed  poll  will  operate  as  a  bargain  and  sale ;  and  the  statute  4  Wm.  IV.  ch.  1, 
sec.  47,  has  a  retrospective  operation,  so  as  to  make  deeds  of  bargain  and  sale, 
executed  before  the  act,  valid  without  registry. 

Trespass  quare  clausum  fregit.  Plea — Not  guilty.  To 
prove  their  title  to  the  locus  in  quo,  lot  26,  in  the  broken 
front  in  front  of  the  first  concession  of  the  township  of  Hal- 
dimand,  the  plaintiffs  produced  letters  patent  dated  29th 
October  1803,  granting  that  lot  to  one  Rana  Perrin;  they 
next  put  in  and  proved  a  deed  of  bargain  and  sale,  dated 
25th  November  1803,  from  Perrin  to  D.  M.  G.  Rogers,  Esq., 
now  deceased,  which  deed  has  not  been  registered.  Rogers 
died  in  July  1824,  and  his  will  was  given  in  evidence, 
whereby  he  devised  all  his  lands  to  his  wife  (since  dead) 
for  life,  then  to  the  two  Rogers  (plaintiffs)  and  to  their  sister, 
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to  whom  Cassedy,  the  other  plaintiff,  is  married,  as  tenants 
in  common.  This  will  was  made  in  June  1824.  In  May 
1834  the  plaintiffs  made  an  entry  on  the  land  and  asserted 
their  claims  as  devisees,  and  desired  defendant  to  quit  pos- 
session. Defendant  asked  by  what  authority  they  warned 
him  off,  and  requested  them  to  go  with  him  to  his  house, 
and  he  would  shew  them  his  bond ;  this  the  plaintiffs 
declined,  seeming  to  understand  what  bond  he  alluded  to : 
defendant  reproached  plaintiffs  for  the  part  they  were  acting, 
but  said  he  was  glad  they  had  come,  as  the  matter  would 
now  be  settled  ;  that  they  thought  he  had  demanded  a  deed 
too  soon,  and  they  would  see  whether  he  had  or  not.  One 
of  the  plaintiffs,  on  the  other  hand,  reproached  the  defen- 
dant with  having  said  to  him  that  he  had  been  speaking  to 
the  executors  of  Rogers  respecting  this  lot,  which  he  had 
ascertained  not  to  be  true  ;  while  the  defendant  insisted 
that  he  had  spoken  to  one  of  the  executors  respecting  it, 
To  prove  the  trespass,  it  was  shewn  that  the  defendant  last 
spring  inclosed  and  cultivated  a  small  field  on  the  lot,  and 
that  he  had  for  many  years  past  got  from  it  any  wood  that 
he  wanted,  and  had  let  his  cattle  run  there.  The  defendant 
moved  for  a  non-suit — 1st.  Because  the  deed  to  Rogers 
was  not  registered,  and  so  could  have  no  operation  as  a 
bargain  and  sale ;  2ndly.  Because  it  was  not  proved  that 
Rogers  had  ever  entered,  and  before  entry  he  could  not 
transmit  by  devise.  He  relied  also  upon  a  title  acquired 
by  adverse  possession,  not  calling  witnesses  on  his  part  to 
make  out  this  defence,  but  depending  on  the  facts  as  stated 
by  the  plaintiffs'  witnesses.  The  Chief  Justice,  who  tried 
the  cause,  overruled  the  two  objections  made  as  grounds  of 
non-suit,  considering  that  the  47th  clause  of  our  statute  7 
Wm.  IV.  ch.  1  rendered  it  no  longer  necessary  to  shew  that 
a  bargain  and  sale  has  been  registered,  unless  for  the  pur- 
pose of  precluding  a  claim  under  a  deed  subsequently  regis- 
tered ;  and,  as  to  the  necessity  of  Rogers  having  entered,  it 
did  not  require  an  entry  after  the  bargain  and  sale  made  to 
him  in  1803,  to  perfect  his  estate — he  was  seized  by  the 
deed,  no  one  being  shewn  to  have  been  then  in  adverse 
possession  of  the  land.    If  indeed  Rogers  was  disseised 
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after  his  title  accrued,  and  devised  before  entry,  the  devise 
would  be  void ;  but  whether  he  was  disseised  or  not  was  a 
question  of  fact  for  the  consideration  of  the  jury,  and  one 
which  it  became  necessary  to  consider  in  deciding  upon  the 
case  set  up  by  the  defendant  under  the  Statute  of  Limita- 
tions. With  respect  to  any  possession  of  the  land  adverse 
to  Roger's  title  :  In  1803,  when  Perrin  conveyed  the  land, 
it  was  not  certainly  proved  that  any  one  was  or  had  been 
in  actual  possession.  It  was  stated  by  one  of  the  witnesses 
that  he  believed  one  Lothrop  was  living  at  the  time  on  the 
lot,  the  same  person  who  subscribed  the  deed  from  Perrin 
to  Rogers  as  an  attesting  witness  ;  there  was  no  proof  that 
he  had  ever  held  adversely  to  Perrin  or  to  Rogers ;  his 
attesting  the  deed  by  which  Perrin  conveyed  to  Rogers  ren- 
ders it  improbable  that  he  was  in  adversely  to  Perrin,  and 
there  was  nothing  to  shew  that  the  character  of  his  occupa- 
tion was  changed  when  Rogers  succeeded  to  the  title. 
Soon  after  the  deed  was  made  Lothrop  removed  to  the 
United  States  with  his  family,  and  never  returned,  which 
certainly  does  not  look  as  if  he  was  before  in  as  claiming 
the  fee.  Some  time  after  his  family  returned  and  lived 
again  on  the  same  lot  for  a  time,  and  then  they  also  finally 
left  it — this  was  stated  to  have  been  somewhere  about 
twenty  years  ago,  but  the  witnesses  could  not  speak  defi- 
nitely as  to  time.  After  they  left  it  one  Green,  it  was 
proved,  lived  upon  the  land  for  a  time,  and,  after  his  posses- 
sion ceased,  the  defendant  Barnum  exercised  ownership 
over  it,  cutting  wood,  pasturing  his  cattle,  &c,  but  how 
long  this  had  been  the  case  was  not  made  to  appear — it  was 
somewhere  about  twenty  years — but  so  far  as  the  evidence 
could  be  relied  upon,  it  seemed  more  probable  it  was  less 
than  twenty  years;  and  "twenty  years  ago,"  which  was  the 
expression  of  the  witness,  would  be  about  eighteen  years 
and  a  half  before  the  devisees  made  their  entry.  How 
defendant's  seisin  commenced  was  not  shewn.  The  late 
Mr.  Rogers  lived  on  a  farm  in  the  vicinity,  but  does  not 
appear  ever  to  have  gone  into  possession  of  this  lot.  The 
defendant  lived  on  another  lot,  which  is  near  the  premises 
in  question,  but  never  dwelt  on  these  premises.    He  was 
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shewn  however  to  have  exercised  acts  of  ownership  which 
Rogers  never  seemed  to  have  done,  but  under  what  circum- 
stances defendant  first  took  possession  was  not  at  all  shewn. 
The  jury  found  for  the  plaintiffs,  damages  one  shilling;  and 
jn  Michaelmas  term  last  H.  Sherwood  obtained  a  rule  nisi 
to  set  aside  the  verdict,  relying  on  the  objections  urged  at 
the  trial.  The  Solicitor  General  shewed  cause.  Judgment 
was  now  given. 

Robinson,  C.  J. — I  see  no  evidence  here  of  a  disseizin 
that  should  have  disabled  Rogers  from  devising.  So  far  as 
the  evidence  went,  it  tended,  I  think,  to  prove  that  there  had 
been  some  contract  or  understanding  between  him  and  the 
late  Mr.  Rogers,  but  nothing  was  produced.  His  talking 
of  a  bond,  reminding  one  of  the  plaintiffs  that  he  had  not 
asked  for  a  deed  too  soon,  and  asserting  that  he  had  gone 
and  spoken  to  one  of  Roger's  executors  on  the  business,  all 
tended  to  imply  a  privity  between  him  and  Rogers — 5  B. 
&  A.  223.  The  facts  on  the  defendant's  side  were  left 
wholly  unexplained ;  his  counsel  were  silent  to  his  legal 
claim,  and  gave  no  account  of  his  right  of  possession. 
There  was  no  proof  whatever  that  the  late  Mr.  Rogers  and 
defendant  had  stood  in  a  hostile  relation  to  each  other  ;  but, 
on  the  contrary,  I  inferred  from  the  whole  complexion  of  the 
case  that  defendant  had  gone  in  under  some  contract  with 
Rogers,  or  was  at  least  in  possession  upon  some  under- 
standing with  him,  but  nothing  conclusive  on  that  point 
was  proved.  Then,  as  to  the  Statute  of  Limitations,  I  told 
the  jury  they  ought  to  be  satisfied  there  was  an  uninterrupted 
adverse  possession  for  the  full  term  of  twenty  years,  before 
they  could  hold  the  right  of  entry  of  Rogers  barred.  They 
found  for  the  plaintiff. 

I  see  no  ground  for  interfering  with  their  verdict.  If 
defendant  can  shew  an  adverse  possession  of  twenty  years 
more  clearly  than  was  shewn  on  the  last  trial,  he  may  retain 
possession,  and  put  the  plaintiffs  to  their  ejectment.  Nothing 
can  be  more  simple  than  his  title,  if  he  can  establish  the 
fact.  In  this  action  of  trespass  he  m&de  no  attempt  to  do 
it,  by  calling  any  witnesses  of  his  own,  and  the  facts  which 
he  elicited  by  cross-examining  the  plaintiffs'  witnesses  were 
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not  sufficient  to  make  a  clear  case  in  his  favor.  This  long 
possession  however  is  to  be  respected,  and  calls  upon  us 
strongly  to  consider  whether,  in  strict  right,  these  plaintiffs 
can-treat  him  as  a  trespasser.  The  plaintiffs  not  being  in 
actual  possession  when  the  alleged  trespass  was  committed, 
were  reduced  to  prove  title.  On  their  side  the  case  was 
simple.'  Perrin  was  the  grantee  of  the  crown.  Their  next 
step  was  the  proof  of  Perrin's  assignment  to  Rogers — that 
was  by  a  deed  poll,  not  called  an  indenture,  and  only  pro- 
fessing to  be  the  deed  of  the  grantor.  It  contained  however 
the  common  operative  words  of  a  bargain  and  sale,  and 
was  expressed  to  be  made  upon  a  good  pecuniary  consi- 
deration, but  it  has  not  been  registered.  No  livery  of  seizin 
was  shewn,  and  as  possession  has  never  attended  the  deed, 
there  is  no  foundation  for  presuming  livery.  This  convey- 
ance, therefore,  must  either  take  effect  as  a  bargain  and 
sale,  or  not  at  all.  Its  not  being  by  indenture  has  already 
been  determined  by  this  court  not  to  prevent  its  operating 
as  a  bargain  and  sale.  It  is,  in  fact,  a  deed  of  bargain  and 
sale  ;  and,  if  it  be  admitted  not  to  be  an  indenture,  although 
it  would  follow  that  it  could  not  pass  the  seizin  of  the  estate 
under  the  Statute  of  Uses,  27  Hen.  VIII.  ch.  10,  because 
the  Statute  of  Enrolments,  27  Hen.  VIII.  ch.  16,  required 
that  a  bargain  and  sale  shall  be  "  by  deed  indented  and 
enrolled,"  &c,  yet  it  would  not  therefore  follow  that  it 
would  not  be  a  valid  and  effectual  conveyance  under  our 
provincial  statute  37  Geo.  III.  ch.  8.  That  statute  is  very 
comprehensive  in  its  language.  It  declares,  that  when  any 
lands  have  been  sold  or  shall  thereafter  be  sold,  under  any 
deed  of  bargain  and  sale,  and  such  deed  hath  been  or  shall  be 
duly.enregistered  in  the  register  office  of  the  county  in  which 
the  lands  are  situated  (agreeably  to  the  statute  35  Geo.  III. 
ch.  5),  the  same  shall  be  and  is  thereby  declared  to  be  a 
good  and  valid  conveyance  in  law.  Nothing  is  here  said 
of  the  deed  being  indented,  and  whatever  argument  might 
be  raised  upon  the  intent  and  effect  of  this  provincial  statute, 
passed  as  it  was  in  Reference  to  the  Statute  of  Enrolments, 
the  sufficiency  of  a  deed  poll  to  operate,  when  registered 
as  a  bargain  and  sale,  has  been  long  ago  established  by  a 
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decision  of  this  court,  and  ought  not  now  to  be  treated  as 
an  open  question,  as  many  titles  since  acquired  may  depend 
upon  it.  Then,  as  to  the  want  of  registration  :  Undoubtedly 
that  would  have  prevented  this  deed  from  passing  the  estate 
if  it  were  not  for  our  provincial  statute  4  Wm.  IV.  ch.  1, 
sec.  47.  But  it  has  been  argued  that  the  statute  is  not  in 
this  respect  retrospective — that  in  its  language  it  is  not  so, 
and  that  the  legislature  cannot  be  supposed  to  have  intended 
it  to  be  retrospective,  because  then  estates  already  vested 
would  be  divested  by  the  operation  of  this  act.  The  words 
of  the  statute  are — "That  after  the  passing  of  this  act  a  deed 
of  bargain  and  sale  of  land  in  this  province  shall  not  be  held 
to  require  enrolment  or  to  require  registration  to  supply  the 
place  of  enrolment,  for  the  mere  purpose  of  rendering  such 
bargain  and  sale  a  valid  and  effectual  conveyance  for 
passing  the  land  thereby  intended  to  be  bargained  and  sold." 
It  is  not  provided  that  deeds  of  bargain  and  sale,  executed 
after  the  passing  of  the  act,  shall  not  require  enrolment,  but 
that  after  the  passing  of  the  act  that  requisite  shall  be  dis- 
pensed with  in  making  proof  of  title — the  law  shall  be 
otherwise,  and  such  deeds  shall  not  be  held  to  require 
enrolment,  not  that  after  the  passing  of  the  act  they  shall 
not  require  to  be  enrolled.  That  the  statute  was  intended 
to  be  retrospective  is  further  to  be  collected,  I  think,  from 
the  nature  of  many  of  the  other  provisions  contained  in  it— 
as,  for  instance,  the  14th,  22nd,  46th,  50th  and  51st  sections, 
on  examining  which  it  will  be  found  that  in  some  cases  the 
remedy  is  clearly  intended  to  be  afforded  retrospectively^ 
while  in  others,  where  it  was  thought  inexpedient  or  unjust 
to  do  so,  the  act  is  carefully  so  framed  as  to  allow  it  to 
operate  only  prospectively,  and  the  last  clause  of  the  statute 
leads  very  strongly  to  the  conclusion  I  have  expressed,  for 
its  object  is  to  limit  this  retrospective  operation  in  certain 
cases  ;  and,  with  respect  to  arguments  founded  on  the  sup- 
posed improbability  of  such  an  intention,  our  early  provin- 
cial statute  37  Geo.  III.  ch.  8,  on  the  same  subject,  was 
clearly  retrospective,  and  many  other  instances  of  similar 
enactments  being  retrospective  can  be  found  in  our  own 
statutes  and  in  the  laws  of  England.  And  besides,  as  was 
2  L  vol.  v, 
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observed  during  the  argument,  by  giving  to  the  statute  in 
this  respect  a  retrospective  operation,  nothing  more  is  done 
than  would  have  been  effected  by  a  registration  of  the  deed, 
which  may  be  made  at  any  time,  and  which,  when  made, 
would  have  relation  back,  and  make  the  conveyance  valid 
from  the  time  of  its  execution. 

Seeing,  then,  that  there  is  no  ground  on  which  it  can  be 
denied  that  Mr.  Rogers  was  seized  of  an  estate  in  fee  in 
possession,  he  could  of  course  devise  such  estate.  A  bar- 
gainor is  capable  of  devising  without  having  actually 
entered — Cro.  Car.  304.  The  will  was  legally  made  and 
duly  proved.  No  entry  by  the  devisees  was  necessary  to 
entitle  them  to  bring  trespass,  but  in  fact  they  did  enter ; 
and  their  entry,  if  any  doubt  could  arise  upon  the  right  of  a 
bargainor  to  maintain  trespass  before  an  actual  entry,  (upon 
which  there  are  conflicting  authorities),  has  removed  that 
doubt.  But  in  this  deduction  of  the  plaintiffs'  title  I  have 
supposed  no  difficulty  to  be  created  by  the  ouster  or  disseizin 
of  Rogers,  or  the  adverse  possession  of  any  other  person  or 
.  persons  proved  at  the  trial. 

I  did  not  at  the  trial  expressly  leave  it  to  the  jury  to  say 
whether  Rogers  had  been  disseized  before  his  death,  for  it 
appeared  to  me  that  as  the  law  is  now  held  upon  the' point 
of  disseizin,  the  evidence  did  not  present  a  case  that  called 
for  their  consideration  with  that  view.  I  thought  the  case 
turned  upon  the  Statute  of  Limitations,  and  must  be 
governed  by  the  fact  of  twenty  years'  adverse  possession. 
That  is  still  my  opinion  ;  and  for  the  reasons  I  have  already 
stated — the  unconnected  possession  at  intervals  of  Lothrop's 
family,  Green  and  the  defendant,  the  want  of  evidence, 
shewing  clearly  that  it  covered  a  period  of  twenty  years, 
and  the  evidence  of  what  has  occurred  between  these  plain- 
tiffs and  the  defendant — inclined  me  strongly  against  the 
title  set  up  under  the  Statute  of  Limitations. 

There  are  certainly  some  peculiar  circumstances  attend- 
ing the  title  derived  through  Rogers.  It  is  strange  that  he 
should  have  neglected  to  register  the  deed — that  he  should 
have  omitted  for  so  many  years  to  exercise  any  act  of 
ownership  over  the  land,  and  should  have  acquiesced  so 
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long  in  the  possession  held  by  this  defendant.  Neverthe- 
less, it  is  necessary  to  consider  whether  these  circumstances, 
or  any  others,  invalidate  the  title  of  the  plaintiffs ;  and  if 
they  do  not,  then  their  title,  being  ascertained  to  be  legal, 
must  be  respected  in  the  same  manner  as  other  legal  titles, 
and  must  not  be  suffered  to  be  defeated  by  an  adverse  pos- 
session, which  is  not  brought  clearly  within  the  protection 
of  the  statute.  There  can  be  no  middle  course  adopted 
in  deference  to  any  considerations  that  have  not  a  decided 
legal  effect.  The  most  important  interests  of  the  community 
require  that  we  should  adhere  to  well  settled  and  established 
principles,  in  contests  about  real  property.  The  action  is 
not  brought  for  damages — the  verdict  gives  only  a  nominal 
sum  for  the  trespass.  It  was  the  right  that  was  litigated. 
One's  leaning  is  in  favor  of  a  person  who  has  been  in  noto- 
rious and  peaceable  possession,  and  it  does  not  appear 
reasonable  that  he  should  be  suddenly  treated  as  a  trespasser 
after  an  occupation  of  many  years,  apparently  not  objected 
to  or  complained  of.  On  the  other  hand,  it  is  to  be  consi- 
dered that  the  defendant  must  be  conscious  of  his  own 
right,  whatever  it  may  be.  He  has  been  silent  respecting 
it,  and  that  silence  leaves  room  for  inferences  either  way. 
For  all  that  appears  to  us,  the  length  of  possession  may,  if 
the  facts  were  laid  open,  shew  only  a  great  forbearance  in 
the  plaintiffs  or  in  Rogers,  which  it  would  have .  been 
imprudent  in  them  to  have  continued  longer.  Believing 
the  plaintiff's  title  to  be  sufficiently  made  out,  I  certainly 
did  not  think  the  twenty  years'  possession  was  so  proved 
as  to  warrant  the  jury  in  relying  upon  it,  and  I  charged 
them  strongly  to  that  effect.  There  being  no  proof  what- 
ever of  privity  between  defendant  and  either  of  the  persons 
who  had  successively  occupied  and  left  the  place,  before  he 
entered,  I  considered  the  question  confined  to  an  adverse 
possession  of  twenty  years  by  him.  If  my  brothers  think  I 
might  have  been  justified  in  looking  more  favorably  upon 
the  evidence  in  respect  to  this  possession,  I  will  willingly 
concur  in  a  new  trial,  that  the  facts  may  be  again  investi- 
gated and  considered,  for  the  case  involves  the  title  to  a 
valuable  property,  which  may  as  well  be  decided  in  this 
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action  as  any  other,  though  of  course  not  conclusively,  any 
more  than  in  an  ejectment. 

Sherwood,  J.,  (after  stating  the  case). — It  was  nearly 
ten  years  after  the  death  of  Mr.  Rogers,  and  more  than 
twenty  years  after  the  deed  was  executed,  before  the  statute 
4  Wm.  IV.  ch.  1  was  enacted,  and  I  incline  to  think  it  can- 
not have  the  effect  to  make  the  deed  a  valid  conveyance, 
so  as  to  pass  the  estate,  for  the  following  reasons' — 1st. 
It  would,  in  that  particular,  be  an  ex  post  facto,  law,  and 
would  be  entirely  different  in  its  nature  from  the  other  parts 
of  the  act.    2ndly.  Such  a  construction  as  the  ^plaintiffs 
advance  would  be  contrary  to  the  spirit  and  intent  of  the 
Registry  Act  and  of  the  Statute  of  Limitations,  2 1  Jac.  I. 
ch.  16.    The  deed  was  undoubtedly  invalid  for  want  of 
registry  before  the  act  was  passed,  and  therefore  must  be 
retrospective  to  reach  such  a  conveyance  ;  and,  although  the 
legislature  had  the  power  to  make  such  a  law,  still,  if  it 
does  not  clearly  appear  by  the  words  of  the  statute  that  they 
designed  to  do  so,  the  court  will  not  intend  they  did. 
When  we  consider  the  number  of  estates  vested  either  in 
possession  or  interest  which  must  necessarily  have  been 
created  within  the  course  of  twenty  years,  as  well  by  the 
act  of  the  parties  themselves  as  by  operation  of  law,  we 
cannot  but  admit  that  many  might  be  unjustly  defeated  by 
the  construction  contended  for  by  the  plaintiff.    The  legis- 
lature have  carefully  guarded  against  a  retrospective  effect 
in  almost  every  section  of  the  act,  introductory  of  any  new 
principle,  by  words  so  explicit  that  they  cannot  be  mis- 
understood, which  also  affords  an  argument  for  intending 
that  this  enactment  was  intended  "to  be  prospective  in  its 
operation  as  well  as  the  others.    It  is  said  in  Co.  Lit.  383, 
b.,  that  a  statute  is  most  naturally  expounded  by  the  other 
parts  of  itself ;  and  my  impression  is  ,that  no  part  of  the  act 
in  question  is  retrospective. 

With  respect  to  the  second  point :  Such  a  construction 
as  the  plaintiffs  advance  would  be  contrary  to  the  spirit  and 
intent  of  the  Registry  Act  and  of  the  Statute  of  Limitations. 
By  the  Statute  of  Enrolments,  27  Hen.  V1IJ.  ch.  16,  a  deed 
of  bargain  and  sale  of  lands  in  England  will  not  pass  the 
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estate  absolutely  unless  the  deed  be  registered  within  six 
months  after  its  delivery  ;  but  it  was  determined  in  this  pro- 
vince before  the  statute  4  Wm.  IV.  ch.  1,  that  the  estate 
passed  if  the  deed  were  registered  after  six  months,  because 
our  Register  Act  does  not  require  that  the  deed  should  be 
registered  within  any  specific  period  from  the  making  of  it. 
How  long  a  bargainor  however  might  delay  the  registration 
of  his  deed,  when  it  is  necessary  for  its  validity  to  register 
it,  still  remains  a  question  to  be  decided.  Suppose  a  per- 
son owns  a  lot  of  land  in  fee  by  a  registered  title,  and  sells 
it  to  A.  by  a  deed  of  bargain  and  sale,  and  then  to  B.  in  the 
same  way  for  a  valuable  consideration,  and  neither  deed  is 
registered  for  twenty  years,  no  one  having  possession  of  the 
land,  and  then  B.  registers  his  deed,  would  he  or  A.  have 
the  legal  estate  ?  The  Statute  of  Limitations  enacts,  "That 
no  person  shall  make  any  entry  but  within  twenty  years 
next  after  his  right  or  title  shall  first  descend  or  accrue." 
A.,  the  first  purchaser  in  the  case  just  put,  would  have  a 
legal  estate  since  the  passing  of  4  Wm.  IV.  ch.  1,  without 
registry,  subject  to  be  defeated  by  the  registry  of  B.'s  deed. 
By  the  Register  Act  B.  has  the  election  of  registering  his 
deed  or  not,  and  is  perfectly  aware  that  he  can  have  no  right 
of  entry  till  his  deed  is  registered.  Now  I  see  no  reason 
why  B.  should  be  in  a  better  situation  than  any  person  who 
has  a  good  right  or  title,  but  neglects  to  make  entry  for 
twenty  years.  The  general  policy  of  the  law  is,  that  using 
due  diligence  is  always  to  be  favored,  but  negligence  is  to 
be  discouraged,  according  to  the  legal  maxim — "Vigttan- 
tibus  non  dormientibus  servit  lex."  The  law  regards  those 
only  who  watch  and  not  those  who  sleep.  The  law  is  only 
for  the  protection  of  those  who  take  due  care  of  their  pro- 
perty. It  notices  not  those  who  suffer  from  their  own  ne- 
glect. To  hold  that  B.,  the  second  purchaser,  would  have 
a  longer  period  than  twenty  years  to  register  his  deed, 
would  wholly  prevent  the  beneficial  effects  of  the  Statute  of 
Limitations  in  a  great  number  of  cases,  which  certainly 
appear  to  me  to  be  analogous  in  principle  to  other  cases 
which  the  statute  clearly  embraces.  I  think  the  title  of  a 
bona  fide  purchaser,  or  of  his  heir,  devisee  or  assignee,  has 
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a  stronger  claim  to  protection  than  the  mere  possession  of 
a  wrong  doer,  and  therefore  incline  to  the  opinion,  that  the 
legislature,  in  passing  the  Registry  Act,  never  intended  that 
his  title  should  be  defeated  by  a  subsequent  purchaser,  after 
the  lapse  of  the  same  number  of  years  which  protects  even 
the  possession  of  one  who  usurps  the  legal  right  of  another. 
This  is  my  present  impression  of  the  general  principle  of 
the  law  on  this  subject. 

According  to  my  present  impression,  the  late  Mr.  Rogers 
had  entirely  lost  his  right  of  registering  his  deed  before  his 
death,  and  therefore  his  will  cannot  be  valid,  and  that  the 
4  Wm.  IV.  ch.  1  cannot  legally  be  construed  to  reach  such 
a  case,  if  it  were  even  held  to  be  retrospective  as  regards 
cases  where  twenty  years  have  not  elapsed  before  the 
passing  of  the  act,  and  where  the  bargainees  possessed  the 
right  of  registering  their  deed  when  that  act  was  made.  I 
also  think  the  whole  scope  and  spirit  of  4  Wm.  IV.  ch.  1, 
go  to  restrict  the  right  of  registering  deeds  of  bargain  and 
sale  to  twenty  years,  by  analogy  to  that  part  of  the  act 
which  allows  the  same  time  for  making  claims  to  real 
estate,  and  which  wholly  extinguishes  all  right  to  do  so 
after  that  period.  I  cannot  agree  with  my  brothers  in 
opinion  that  the  plaintiffs  ought  to  recover  in  this  action, 
whether  the  statute  4  Wm.  IV.  ch.  1  be  retrospective  in  its 
operation  or  only  prospective,  because  I  think  the  laches  of 
the  late  Mr.  Rogers,  in  not  registering  his  deed  within 
twenty  years  from  its  execution,  had  the  same  effect 
as  neglecting  to  enrol  a  like  deed  within  six  months  in 
England,  and  that  the  legislature  could  not  intend,  under 
any  circumstances,  to  give  validity  to  such  a  deed. 

Mac  aula  y,  J. — It  appears  to  me  that  the  47th  section  of 
the  provincial  statute  4  Wm.  IV.  ch.  1  is  retrospective,  and 
dispenses  with  the  necessity  of  enrolment  in  all  subsisting 
deeds  of  bargain  and  sale  that  would  have  been  previously 
valid  when  registered.  The  present  is  a  deed  of  bargain 
and  sale,  but  not  an  indenture,  and  consequently  could  not 
operate  to  transfer  the  estate  under  the  provisions  of  the 
statute  27  Hen.  VIII.  ch.  16,  being  a  deed  poll.  The  pro- 
vincial statute,  however,  seems  to  have  dispensed  with  the 
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necessity  of  a  deed  of  bargain  and  sale  being  indented  ;  at 
least,  it  is  susceptible  of  that  enlarged  construction.  It 
enacted,  that  when  land  was  sold  under  deed  of  bargain 
and  sale,  and  such  deed  was  duly  registered,  the  same 
should  constitute  a  good  and  valid  conveyance  in  law. 
The  late  act  seems  merely  to  dispense  with  the  necessity 
of  registration  or  enrolment,  providing,  that  after  the  passing 
of  tha*  act  a  deed  of  bargain  and  sale  of  land  should  not  be 
held  to  require  enrolment  for  the  mere  purpose  of  rendering 
such  bargain  and  sale  a  valid  and  effectual  conveyance  for 
passing  the  land  thereby  intended  to  be  bargained  and  sold ; 
and,  as  applied  to  the  Statute  of  Enrolments,  27  Hen.  VIII., 
it  would  not  in  terms  give  validity  to  any  conveyance  of 
bargain  and  sale  that  was  not  by  deed  and  indented  ;  but, 
construed  in  conjunction  with  our  act  of  1797,  ch.  8,  it 
would  seem  the  true  meaning  and  effect  of  both,  that  any 
deed  of  bargain  and  sale  which,  being  registered,  would 
then  be  good  and  valid  in  law,  should,  for  the  future, 
operate  without  being  registered ;  and,  as  that  statute  may 
comprehend  other  deeds  besides  indentures,  the  statute 
of  27  Hen.  VIII.  may  now  be  considered  inapplicable,  as 
respects  both  indenting  and  enrolling.  I  therefore  conceive 
the  present  conveyance  valid  and  operative  in  law,  at  and 
from  the  the  time  of  its  execution  in  1803. 

Like  a  mortgagor  after  default  in  payment,  according  to 
the  condition,  a  tenant  at  sufferance,  holding  over,  may  be 
deemed  in  adverse  possession  or  not  under  the  Statute  of 
Limitations,  according  to  circumstances ;  and,  if  adverse, 
it  should  be  so  found  by  the  jury,  as  depending  upon  inten 
tion.— 1  D.  &  R.  272  ;  2  B.  &  P.  542  ;  11  Ea.  49 ;  3  B.  &  C. 
413;  8  B.  &  C.  717;  2  Bing.  10.  If  Lothrop's  holding  was 
not  adverse  to  Rogers,  then  the  latter  was  in  full  possession 
through  him,  and  the  subsequent  occupation  by  Lothrop's 
family  might  be  regarded  as  a  mere  continuance  of  his 
engagement,  in  the  same  relation  in  which  he  stood  towards 
Rogers  from  the  beginning ;  if  not,  it  should  be  so  found'. 
Then  Green's  subsequent  possession  may  be  referred  to  a 
rightful  entry,  either  as  succeeding  Lothrop's  family  by 
assignment  or  license,  or  by  the  immediate  permission  of 
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Rogers  ;  and,  if  otherwise,  it  should  be  found  that  he  held 
adversely.  It  should  also  be  found  whether  the  defendant 
entered  under  him,  or  whether  he  came  into  possession 
under  Rogers.  The  facts  may  present  a  case  in  two  dis- 
tinct lights,  according  to  the  nature  of  the  occupation  from 
1803,  as  respects  Roger's  title.  If  the  occupants  held  as 
disseizors  or  adversely,  and  in  succession  and  privity,  or 
even  if  each  in  turn  held  adversely  in  immediate  succession, 
though  upon  independent  entries,  the  statute  in  the  former 
case  certainly  would,,  and  in  the  latter  might,  conclude  the 
plaintiffs.  On  the  other  hand,  if  they  held  in  privity,  with 
or  under  Rogers — the  relation  of  landlord  and  tenant  sub- 
sisting continually,  or,  if  any  did  so,  so  that  the  late  posses- 
sors have  not  held  adversely  (if  at  all)  for  twenty  years — in 
such  events,  the  statute  would  not  apply,  and  the  plaintiffs' 
entry  would  be  lawful,  unless  indeed  it  were  shewn  that 
those  possessing  under  Rogers  held  not  as  mere  tenants, 
but  as  purchasers,  having  paid  the  price,  in  which  case, 
after  so  great  a  lapse  of  undisturbed  enjoyment,  a  jury 
would  be  advised  to  presume  a  conveyance.  There  is  no 
proof  of  the  defendant  or  his  predecessors  in  possession 
being  purchasers  from  Rogers  and  entitled  to  a  conveyance, 
and  no  sufficient  ground  is  in  another  respect  laid  for  pre- 
suming one,  consequently  it  turns  entirely  upon  adverse 
possession,  as  contrasted  with  a  permissive  occupation, 
with  a  recognition  of  his  (Roger's)  paramount  title.  If  an 
actual  disseizin  were  proved,  it  would  of  course  obviate  all 
question  touching  adverse  possession. 

At  the  trial  of  this  cause,  little  stress  appears  to  have 
been  laid  upon  the  possessions  of  Lothrop,  his  family  and 
Green ;  and  attention  seems  principally  to  have  been  con- 
fined to  the  defendant,  as  to  whom  it  was  left  to  the  jury  to 
say  whether  he  had  been  twenty  years  in  continued  adverse 
possession  before  the  entry  of  the  plaintiffs,  and  they  have 
found  that  an  adverse  possession  of  twenty  years  was  not 
proved,  and  they  may  have  thought  that  defendant  entered 
and  held  under  Rogers,  of  which  there  was  some  slight 
evidence.  Looking  at  the  case  in  this  restricted  point  of 
view,  I  cannot  say  the  jury  were  misdirected  in  point  of 
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law ;  and  the  court  cannot  control  the  discretion  of  a  judge 
at  Nisi  Prius  in  expressing  the  tendency  of  his  own  mind, 
as  to  the  soundest  conclusions  to  be  drawn  from  the  evi- 
dence, so  long  as  he  does  not  withdraw  it  from  the  jury, 
but  submits  it  to  them,  assisted  by  strong  intimations  of  his 
opinion,  although  one  learned  judge  may  be  more  pointed 
in  his  observations  than  another.    Much  must  depend  upon 
the  impressions  created  at  the  trial.    The  only  regular 
inquiry  here  is — whether  the  judge  erred  in  point  of  law, 
and,  if  he  did,  whether  the  subject  matter  claims  a  rehear- 
ing.   In  the  way  he  left  it  to  the  jury,  I  cannot  say  the  Chief 
Justice  erred  in  law  on  this  occasion,  so  far  as  he  went ;  and 
consequently,  however  I  might  myself  have  left  it  to  them 
more  freely,  as  respected  my  own  sentiments,  I  should  not 
be  justified  in  granting  a  new  trial,  when  the  verdict  is  but 
for  a  shilling.    The  jury  were  not  bound  to  adopt  the  sug- 
gestion of  the  court  touching  conclusions  from  facts,  unless 
they  approved  of  them,  Which,  in  this  case,  they  must  be 
presumed  to  have  done.    The  difficulty  I  have  felt  in  the 
case  is,  to  say  whether  the  Chief  Justice  should  not  have 
gone  further  back  and  left  it  to  the  jury  to  pronounce  upon 
the  possession  from  the  date  of  Roger's  title ;  because,  if 
the  verdict  is  to  be  understood  merely  to  affirm  the  facts  in 
evidence,  without  including  any  expression  of  opinion  as 
to  the  nature  of  the  possession  held  by  those  occupying 
before  the  defendant — that  is,  whether  permissively  under 
or  adversely  to  Rogers,  or  whether  in  privity  one  with 
another  or  independently — and  simply  to  decide  that  the 
defendant  himself  had  not  held  an  adverse  possession  for 
twenty  years,  without  finding  whether  he  took  from  Green 
or  Lothrop,  or  entered  immediately  after  the  last  occupier, 
and,  if  so,  whether  in  continuance  of  an  adverse  or  permis- 
sive possession — in  short,  without  expressing  any.  opinion 
upon  the  nature,  footing,  duration  or  order  of  the  prior  pos- 
sessors.   I  say,  if  the  verdict  is  restricted  to  a  mere  expres- 
sion of  opinion  upon  the  defendant's  own  possession  and 
the  affirmation  of  the  facts  in  evidence  in  relation  to  the 
others,  without  determining  anything  respecting  their  hold- 
ing, as  between  themselves  respectively  or  between  them 
2  m  vol*,  v. 
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and  Rogers,  then  there  is  authority  to  warrant  the  court  in 
holding  that  an  adverse  possession  of  twenty  years  is  not 
found,— 1  Ld.  Ray.  289,  750 ;  5  B.  &  A.  487 ;  1  D.  &  R. 
340.  If  material,  the  jury  should  find  not  only  facts,  but 
conclusions  from  facts ;  and,  as  no  conclusion  prejudicial  to 
the  apparent  title  of  Rogers  seems  to  have  been  found,  the 
court  would  now  uphold  it,  unless  the  learned  Chief  Justice 
at  Nisi  Prius  ought,  but  did  not,  desire  them  to  take  into 
consideration  the  nature  and  effect  of  the  possession  that 
had  been  held  antecedently  to  the  defendant  coming  in. 
It  seems  to  have  been  left  to  them  to  say  whether  the  defen- 
dant had  proved  an  uninterrupted  possession  for  twenty 
years,  or  had  held  under  or  in  recognition  of  Roger's  right, 
and  on  one  ground  or  the  other  they  have  found  against 
him.  I  should  perhaps  have  been  as  well  satisfied  with  a 
verdict  the  other  way,  but  cannot  say  the  present  one  is 
wrong,  in  the  absence  of  any  proof  of  right  on  the  defen- 
dant's part  beyond  an  unexplained  possession. 

I  am  by  no  means  disposed  to  refuse  full  effect  to  the 
Statutes  of  Limitations.  They  are  called  statutes  of 
repose,  and  are  meant  to  quiet  possession  after  twenty 
years.  I  am  not  for  doing  them  away  or  counteracting 
them  ;  but  they  must  be  applied  in  practise  by  the  aid  of 
adjudged  cases.  I  have  hesitated  a  good  deal  on  the  pre- 
sent occasion,  and  do  not  refuse  this  rule  upon  an  approba- 
tion of  the  verdict,  on  the  broad  ground  that  the  case  is 
clearly  not  within  the  statute,  but  on  the  footing  that,  upon 
the  evidence,  it  is  questionable,  and  that  the  damages  are 
only  nominal,  the  possession  not  to  be  disturbed,  and  the 
right  not  concluded. 

The  second  ground  is,  that  the  devisor  did  not  die 
seized,  and  so  could  not  transmit  the  estate  by  his  will. 
If  he  was  disseized,  so  that  his  interest  was  reduced  to  a 
mere  right,  he  could  not  devise ;  but  to  support  such  a 
defence,  a  disseizin,  strictly  so  called,  should  be  proved,  as 
distinguished  from  a  mere  adverse  possession;  for  if  the 
possession  be  merely  adverse,  the  owner  might  devise,  as 
being  nevertheless  seized  of  the  estate,  though  ousted  of  the 
possession — 7  Ea.  2&9 ;  8  Ea.  552  j  1  Taunt.  578 ;  2  D.  & 
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R.  538.  To  constitute  a  disseizin  there  must  be  an  ouster 
of  the  freehold,  reducing  the  interest  of  the  disseizee  to  a 
mere  right  of  entry.  Every  adverse  entry,  and,  mucji  less, 
every  adverse  holding,  is  not  a  disseizin,  though  it  may  be 
adverse  possession  within  the  Statute  of  Limitations,  under 
which  it  would,  at  the  end  of  twenty  years,  but  not 
sooner,  not  only  amount  to  a  disseizin  but  toll  the  entry,  as 
upon  a  descent  cast.  Where  protection  is  claimed  by 
reason  of  an  alleged  disseizin,  the  jury  should  decide  upon 
the  evidence,  if  there  be  evidence  to  go  to  them  for  consi- 
deration ;  and  so  of  an  adverse  possession.  The  nature  of 
an  occupation  may  be  equivocal ;  and,  when  so,  the  jury 
must  determine  whether  it  was  adverse  or  not. — 11  Ea. 
488 ;  3  M.  &  S.  271 ;  7  D.  &  R.  190 ;  4  B.  &  C.  706 ;  3  B. 
&  C.  757 ;  5  D.  &  R.  650 ;  7  Bing.  346  ;  2  B.  &  P.  542  ; 
8  Ea.  353. 

It  is  difficult  to  extract  any  satisfactory  general  rules  upon 
these  subjects  from  adjudged  cases,  so  much  depending 
upon  peculiar  circumstances  in  each.  It  appears  to  me 
there  is  a  substantial  difference  between  a  disseizin  and  a 
mere  adverse  possession. — Bur.  126.  None  can  be  dis- 
seized but  a  freeholder,  yet  a  tenant  for  years  may  be  kept 
out  under  an  adverse  possession.  Every  disseizin  includes 
adverse  possession,  but  not  vice  versa.  The  one  relates  to 
and  operates  upon  the  estate — the  other  on  the  possession. 
To  constitute  a  disseizin,  the  original  entry  must  (generally) 
be  tortious,  and  the  object,  intent  and  effect  of  such  entry 
must  be  to  oust  the  owner  of  the  freehold. — 3  M.  &  S.  271 ; 
5  B.  &  A.  689.  Adverse  possession  may  arise  out  of  a 
wrongful  entry,  or  a  wrongful  holding  over  or  withholdiug 
of  a  possession  rightfully  acquired.  The  one  is  a  prejudice 
to  or  ouster  of  the  estate  or  freehold  interest,  the  other  of  the 
possession  of  the  property.  One  may  be  ousted  of  the  pos- 
session without  being  ousted  of  the  estate — the  possession 
may  be  lost,  but  the  seizin  remains.  The  one  is  superficial, 
the  other  goes  much  deeper.  This  broad  line  is  readily 
understood.  The  difficulty  is  to  determine — 1st.  What  is  a 
disseizin  or  a  mere  adverse  possession,  when  it  is  con- 
fessedly one  or  the  other    2ndly»  Whether  a  possession, 
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confessedly  not  a  disseizin,  is  nevertheless  adverse  or  not 
within  the  statute.  The  statute  21  Jac.  I.  ch.  16  enacts 
that  no  one  shall-make  any  entry  into  any  lands,  &c.  but 
within  twenty  years  next  after  his  right  or  title  which  shall 
first  descend  or  accrue  for  the  same.  It  is  said  that  right 
or  title,  as  used,  mean  a  right  or  title  to  make  entry ;  and 
of  this  right  of  entry  it  is  known  that  in  many  instances  it 
was  requisite  to  give  complete  seizin,  as  in  cases  of  descent 
and  others,  in  which,  until  actual  entry,  the  inchoate  seizin 
in  law  only  subsisted,  requiring  entry  to  give  absolute 
seizin  in  fact.  The  right  of  entry  would,  in  such  case,  first 
accrue  with  the  seizin  in  law.  In  other  cases,  it  might 
depend  upon  the  expiration  of  some  prior  estate  or  life,  or 
commencement  of  a  term  or  title,  and  the  like. — Com.  217, 
220 ;  Bull,  N.  P.  102,  b.  ;  2  B.  &  P.  542 ;  3  B.  &  C.  413 ; 
5D.&R.  273 ;  1  Esp.  461 ;  1  Taunt.  208 ;  1  V.  &  B.  268 ; 
1  Ves.  Sen.  189;  10  B.  &  C.  846.  A  person  once  abso- 
lutely seized  may  also  be  reduced  to  a  right  of  entry  by 
reason  of  a  tortious  ouster,  as  upon  a  disseizin ;  then  the 
right  of  entry  first  accrues  upon  the  disseizin.  So  upon  a 
mere  adverse  possession,  the  right  to  enter  accrues  from  the 
moment  of  adverse  dispossession ;  but,  without  a  disseizin, 
the  intention  is  not  reduced  to  a  mere  right  of  entry.  Upon 
an  adverse  possession  only  the  owner  has  an  immediate 
right  to  enter,  but  he  has  more — he  is  still  seized  though  dis- 
possessed— he  is  not  deprived  of  his  freehold.  Now,  as 
observed,  the  right  of  entry  in  a  disseizee  accrues  from  the 
time  of  the  ouster,  as  it  does  (though  in  a  different  sense) 
upon  the  commencement  of  an  adverse  possession.  In  the 
former,  a  descent  cast,  after  five  years,  would  have  tolled 
the  entry ;  in  the  latter,  it  would  not ;  and  in  the  latter, 
though  the  Statute  of  Limitations  would  begin  to  run  at  the 
time  the  right  to  enter  accrued,  it  would  be,  no  actual  dis- 
seizin or  estoppel  till  the  twenty  years  had  expired — the 
owner  would  remain  seized.  These  distinctions  suggest 
the  necessity  of  carefully  considering  what  "  right  or  title 
of  entry"  means' within  the  statute.  In  many  instances, 
where  the  party  is  required  to  make  entry  to  perfect  seizin, 
or  to  make  it  to  regain  seizin,  it  is  clear  enough.  When 
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applied  to  a  mere  adverse  possession,  in  which  no  such 
necessity  exists,  it  is  otherwise  ;  and  it  would  seem  to  be 
considered  that,  in  such  event,  the  owner  never  having  been 
reduced  to  a  mere  right  cannot  be  prevented  entering  or 
recovering  in  ejectment,  unless  an  uninterrupted  adverse 
possession  be  shewn  to  have  continued  for  twenty  years. 
A  difficulty  may  arise  when  the  possession  has  not  been 
uninterrupted,  though  exceeding  twenty  years — as  when  a 
hiatus  has  intervened,  and  the  possession  has  remained  for 
a  time  vacant ;  or  when,  though  the  adverse  possession  has 
been  uninterrupted,  the  adverse  holder  did  not  so  hold  in 
privity,  but  barely  in  succession.  Of  a  possession  by  an 
adverse  holding,  short  of  twenty  years  and  within  that  time 
abandoned  or  relinquished  by  him,  it  might  be  said  he  was 
a  mere  nude  trespasser,  or  that  his  going  away  afforded 
conclusive  proof  that  he  did  not  hold  adversely,  or  that  he 
had  eventually  recognized  the  lawful  owner's  right  and 
restored  possession,  or  left  it  for  the  person  legally  entitled, 
or  that,  upon  'his  departure,  the  subsisting  seizin  of  the 
owner  would,  as  against  all  strangers,  draw  to  him  the 
possession,  or  that  he  would  be  in  again  immediately 
upon  the  cessation  of  the  tort  which  had  ousted  and 
kept  him  out  for  a  time — so  that,  as  against  any  subsequent 
adverse  party  not  coming  in  under  the  former,  a  right  of 
action  would  instantly  accrue  against  him  de  novo,  as  for  a 
trespass  quare  clausum /regit — a  trespass  to  the  possession ; 
in  qther  words,  that  as  between  the  owner  and  such  tort 
feasor  the  statute  would  only  begin  to  run,  or  the  right  of 
entry  of  the  person  would  only  first  accrue,  at  the  time  of 
such  subsequent  adverse  entry  or  possession — in  other 
words,  that  one  wrong  doer  could  not  add  to  his  wrongful 
holding  that  of  others  who  had  preceded  him,  so  as  to  make 
up  together  twenty  years  adverse  possession  against  the  true 
owner,  when  there  was  no  privity  between  such  wrongful 
holders.  Upon  these  suggestions  I  give  no  present  opinion. 
Then,  as  to  a  mere  possession,  it  is  often  a  question  of 
nicety  whether  it  is  adverse  or  not.  The  books  contain 
many  instances  in  which  a  possession  is  not  adverse,  others 
in  which  it  was  so  held  ;  and  they  shew  that  it  frequently 
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form%  to  a  certain  extent,  a  question  for  a  jury  whether 
it  was  under  such  circis  instances  as  created  a  disseizin  or 
not,  depending  at  times  much  upon  intention.  The  design 
and  effect  of  overt  acts  on  such  occasions  require  to  be 
determined  by  a  jury.  And  some  cases  shew  that  unless 
it  be  expressly  found  by  a  jury  that  a  possession  was  adverse 
or  a  disseizin,  the  court  will  not.  intend  it,  rather,  as  a  matter 
of  presumption,  referring  the  possession  to  a  rightful  occu- 
pation under  the  legal  owner,  than  to  a  wrongful  one 
adversely  to  him.— 6  M.  &  S.  114  ;  10  Ea.  583 ;  9  D.  &  R. 
687  ;  1  D.  &  R.  340. 

The  difficulty  I  have  experienced  in  the  present  case 
arises  from  the  want  of  satisfactory  proof  of  right  on  either 
aide.  No  subsisting  title  within  twenty  years  is  shewn  in 
Rogers,  unless  by  aid  of  presumptions.  His  title  accrued 
in  1803  as  did  his  right  of  entry,  if  Lothrop  held  adversely, 
for  he  was  in  possession  at  the  time  ;  but  if,  from  his  having 
witnessed  the  deed  (which  is  very  equivocal  proof  of  an 
acquaintance  with  its  contents)  and  the  probability  of  his 
holding  under  Perrin,  as  evinced  by  his  subsequent  conduct, 
he  could  be  regarded  as  a  tenant  at  sufferance  to  Rogers, 
holding  over  after  the  determination  of  a  former  tenancy  at 
will  under  Perrin,  (which  ceased  upon  the  execution  of  the 
conveyance  to  Rogers),  still  it  is  all  presumption. — 1  P.  W. 
393.  There  is  no  evidence  that  in  point  of  fact  Lothrop 
held  under  Perrin  or  under  Rogers,  or  that  the  relation  of 
landlord  and  tenant  ever  subsisted  between  them,  or  that 
Rogers  ever  was  in  actual  possession  or  in  receipt  of  the 
rents  and  profits,  or  that  those  succeeding  Lothrop  held  in 
privity,  with  the  exception  of  some  slight  testimony  appli- 
cable to  the  defendant.  Adopting  the  most  favorable  pre- 
sumptions, it  may  be  found  that  the  occupants  did  not  hold 
adversely,  or,  if  any  did,  that  all  did  not ;  or,  if  all  did,  that 
they  entered  independently  and  not  in  privity — so  that  no 
uninterrupted  adverse  possession  operated  against  his  right. 
Lastly,  he  does  not  mention  this  property  in  his  will;  and, 
for  all  that  appears,  the  deed  that  lay  dormant  during  his 
life  and  reposed  in  his  chest  between  twenty  and  thirty  years 
may  have  been  given  as  a  temporary  pledge,  or  upon  some 
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inchoate  arrangement,  or  upon  some  contract  afterwards 
rescinded;  at  all  events,  he  is  not  shewn  ever  to  have 
asserted  or  enjoyed  a  right  under  it.  Then,  on  the  other 
hand,  it  may  be  as  fair  to  presume  that  Lothrop  or  his  suc- 
cessors held  by  permission  of  Rogers  as  adversely,  for  they 
shew  no  right  or  claim  of  their  own  or  under  any  stranger 
to  Rogers  asserting  adverse  pretensions.  They  shew  no 
purchase,  and  it  is  not  proved  that  they  held  in  privity. 
They  may,  for  all  that  appears,  have  merely  occupied  as  a 
series  of  squatters,  or  mere  trespassers.  To  dispose  satis- 
factorily of  the  case,  the  court  should  be  informed— 1st. 
Whether  Lothrop  held  under  or  adversely  to  Perrin.  2ndly» 
If  under  him,  on  what  terms?  3rdly.  Whether  he  held 
under  or  adversely  to  Rogers.  4thly.  How  those  succeed- 
ing him  held;  and,  if  adversely,  whether  each  independently 
in  immediate  succession  or  with  intervening  periods,  during 
which  the  possession  remained  vacant,  or  in  succession  and 
in  privity.  5thly.  Whether  any  entered  as  disseizors,  in- 
tending to  disseize  ;  and,  6thly.  More  especially,  when  and 
how  the  defendant  became  possessed,  whether  under  Rogers 
or  adversely  ;  and,  if  so,  whether  in  continuation  of  a  prior 
adverse  possession  or  independently,  and  whether  as  a 
mere  trespasser,  or  an  adverse  occupant  or  a  disseizor. 
And,  after  all,  it  seems  to  me  it  would  in  this  suit  be  merely 
a  contest  about  a  shilling;  for,  assuming  that  the  entry 
proved  by  the  plaintiffs  in  May  1834  entitles  them  to  this 
action  of  trespass,  the  provisions  of  the  provincial  statute  of 
1834,  ch.  1,  touching  entry,  &c,  which  did  not  apply  to  any 
entry  previous  to  1st  July  of  that  year,  will  govern  upon 
any  future  occasion.— 7  T.  R.  431 ;  7  B.  &  C  399;  1  M. 
&  R.  299.  This  action  would  not  transfer  the  possession 
or  suspend  the  Statute  of  Limitations,  not  having  been  com- 
menced within  a  year  after  the  entry  in  May  1834,  and  in 
a  future  ejectment,  the  first  accruing  of  Roger's  right  operat- 
ing must  be  determined  by  the  provincial  statute  mentioned ; 
and,  as  respects  the  time  of  limitation,  it  will  run  in  the 
defendant's  favor  ab  initio,  and  not  merely  from  the  plain- 
tiffs' entry  in  May,  which  entry,  even  before  that  act,  would 
be  ineffectual  as  against  the  Statute  of  Limitations,  unless 
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followed  by  a  suit  within  a  year.  On  any  future  occasion 
the  parties  must  stand  upon  their  former  rights,  as  influenced 
only  by  the  late  statute  touching  entry,  &c,  without  regard 
to  the  result  of  this  cause  or  to  the  entry  on  which  it  is 
founded.  If  I  am  correct  in  this  view,  then  it  would  not 
be  proper  to  grant  a  new  trial,  which  is  always  matter  of 
discretion  when  no  point  of  law  is  reserved  and  where  so 
much  rests  in  presumption,  it  being  as  fair  (in  support  of  a 
verdict  of  one  shilling)  to  presume  in  favor  of  what  was 
once  a  good  title,  as  of  a  possession  founded  upon  no  appa- 
rent right,  and  not  ascertained  to  have  continued  for  twenty 
years. — See  2  Adol.  &  Ellis,  17  and  524.  If  the  right  were 
barred  or  future  proceedings  were  liable  to  be  influenced 
by  the  judgment,  I  should  prefer  another  trial;  but  as  I  see 
nothing  to  be  conclusively  decided  in  another  trial,  beyond 
the  question  whether  the  defendant  shall  pay  one  shilling 
or  nothing,  and  as  the  verdict,  under  the  evidence,  may  be 
right,  I  am  unwilling  to  prolong  litigation  that  can  have  no 
substantial  object. 

Per  Cur. — Rule  discharged. 


Gamble  and  Birchall  v.  Jarvis,  Esq.,  Sheriff. 

The  statute  2  Wm.  IV.  ch.  5  gave  a  priority  to  the  creditor  suing  out  the  first 
attachment  under  which  the  sheriff  seized  the  goods  of  an  absconding  debtor, 
to  have  his  debt  satisfied  out  of  the  goods  so  seized  in  preference  to  other  cre- 
ditors also  suing  out  attachments,  and  who  might  obtain  judgment  and  execu- 
tion before  such  first  attaching  creditor,  where  there  was  no  laches  or  culpable 
or  fraudulent  delay  in  the  proceeding  to  judgment  on  the  part  of  such  first 
attaching  creditor. 

The  plaintiffs,  on  the  17th  October  1833,  sued  out  an 
attachment  against  one  Bussell,  an  absconding  debtor,  for 
a  debt  of  190Z.,  and  on  the  19th  October  delivered  it  to  the 
sheriff,  who  seized  a  leasehold  estate  in  Toronto  of  suffi- 
cient value  to  cover  the  debt.  On  the  17th  October  two 
other  attachments  were  sued  out  by  other  creditors,  which 
were  delivered  to  the  sheriff  before  he  made  any  seizure  of 
the  property.  These  three  writs,  it  appears,  were  all  de- 
livered to  the  sheriff  at  the  same  time,  and  he  returned  the 
property  as  being  attached  under  their  authority.  The  debts 
in  those  attachments  amounted  together  to  about  2501 
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About  six  days  after  the  plaintiffs'  attachment  was  sued 
out  one  McKenzie  took  out  an  attachment  against  the 
estate  of  Bussell,  and  placed  it  in  the  sheriff's  hands,  to 
which  writ  it  is  not  shewn  that  the  sheriff  made  any  return. 
McKenzie  obtained  judgment  and  execution  before  any  of 
the  other  creditors,  and  in  June  or  July  1834  the  leasehold 
property,  which  had  been  seized  on  the  three  prior  attach- 
ments, was  sold  under  a  fieri  facias  at  his  suit  for  350/., 
which  was  more  than  sufficient  to  satisfy  the  debts  of  the 
three  first  attaching  creditors,  if  they  were  entitled  to  priority. 
The  plaintiffs  did  not  obtain  judgment  against  Bussell  until 
Michaelmas  1834.  One  of  them  attended  at  the  sheriff's 
sale  upon  the  fi.fa.  which  McKenzie  had  sued  out,  and  bid 
upon  the  property,  but  did  not  purchase  it.  The  plaintiffs 
sued  out  a  fi.fa.  on  the  judgment  against  goods,  which  the 
sheriff  (the  defendant)  returned  nulla  bona.  For  this  the 
plaintiffs  brought  an  action  for  a  false  return.  The  jury  at 
the  trial  found  for  the  defendant,  and  in  Michaelmas  term 
last  Gamble  obtained  a  rule  nisi  to  set  aside  this  verdict 
and  grant  a  new  trial. 

Draper  shewed  cause.  Judgment  was  delayed  till  this 
term. 

Robinson,  C.  J. — The  questions  in  this  case  are — 1st. 
Whether  the  first  attaching  creditor  gains  a  priority,  so  that 
he  can  claim  to  have  the  goods  reserved  to  satisfy  his  debt. 
2ndly.  Whether  such  right,  if  it  existed,  was  lost  in  this 
case  by  the  delay  in  the  plaintiffs'  proceedings.  3rdly. 
Whether  the  plaintiffs,  by  bidding  at  the  sale,  waived  their 
claim  to  priority,  and  must  be  taken  to  have  acquiesced 
in  the  sale  under  McKenzie's  fi.fa.  At  the  trial  I  directed 
the  jury  to  find  for  the  defendant  if  they  were  satisfied  from 
the  evidence  that  the  plaintiffs  assented  to  the  sale.  I 
desired  to  reserve  the  point  of  right  to  priority,  but  the 
defendant  declined  assenting  to  a  case. 

It  was  proved  that  the  plaintiffs  had  afterwards  sued  out 
an  attachment  to  the  sheriff  of  Niagara,  against  BusselPs 
estate  there,  but  I  do  not  think  that  material,  for  it  cannot 
be  considered  as  a  waiver  of  the  advantage  of  any  other 
attachment,  unless  indeed  it  were  shewn  that  satisfaction 
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had  been  obtained  under  it,  or  in  consequence  of  it.  The 
general  principle  is,  that  goods  which  are  in  custodia  legis 
are  not  the  subject  of  execution. — 1  Show.  177  ;  Holt's  R. 
643;  Cro.  Eliz.  691.  It  is  certain  that  the  chattel  in  ques- 
tion was  in  custodia  legis,  for  it  was  seized  into  the  hands 
of  the  sheriff,  an  officer  of  this  court,  by  virtue  of  a  writ  from 
this  court,  ft  remains  therefore  to  be  considered  whether 
the  purpose  for  which  goods  are  in  custody  of  the  law, 
under  our  absconding  debtors'  acts,  or  anything  in  the 
provisions  of  those  acts,  prevents  the  principle  from  applying 
to  this  case. 

Though  this  mode  of  proceeding  by  attachment  has  been 
for  some  years  in  use,  this  question  has  not  arisen,  and 
there  is  no  decision  of  this  court,  and  (I  think  I  may  add) 
nothing  expressive  in  either  of  the  two  statutes  referred  to, 
upon  which  we  can  found  our  judgment.  In  the  act  of 
1835,  ch.  5,  there  is  a  provision  (sec.  4),  which  moreover  is 
declaratory,  enabling  any  plaintiff  who  may  have  served  his 
debtor  personally  with  process  before  any  attachment  sued 
out  against  him  to  obtain  satisfaction  from  his  goods, 
notwithstanding  such  goods  may  be  afterwards  attached, 
provided  he  obtains  execution  before  any  attaching  creditor. 
This  provision  no  further  affects  this  question  than  as  it 
shews  that  the  legality  of  taking  in  execution  goods  which 
had  been  previously  attached  was  thought  doubtful.  The 
creditor  who,  using  perhaps  greater  vigilance,  had  served 
his  debtor  with  process  before  he  absconded,  and  who  there- 
fore did  not  require  the  aid  of  the  Absconding  Debtors'  Act 
to  enable  him  to  obtain  judgment  and  execution,  might, 
without  express  provision  to  the  contrary  (it  was  appre- 
hended), be  deprived  of  the  fruit  of  his  judgment,  by  another 
creditor  stepping  in  afterwards  with  an  attachment  and 
seizing  the  property.  This  did  not  appear  reasonable,  and 
the  latter  statute  accordingly  provides,  that  in  case  any 
creditor,  at  whose  suit  a  debtor,  afterwards  absconding,  has 
been  served  with  process,  before  any  attachment  sued  out 
against  him,  shall*  obtain  execution  before  any  person  at 
whose  suit  the  estate  shall  have  been  in  the  mean  time 
attached ;  he  shall  be  allowed  the  full  advantage  of  his  legal 
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priority  of  execution,  "in  the  same  manner  as  if  the  estate 
had  not  been  attached,  and  were  remaining  in  the  possession 
of  the  debtor."  Since  this  statute,  no  question  therefore 
can  now  arise  between  a  plaintiff  who  has  served  the  defen- 
dant with  process  before  attachment  issued  and  any  attach- 
ing creditor.  The  precise  question  before  us — namely, 
upon  the  right  of  priority  among  attaching  creditors — is  also 
settled,  as  to  future  cases,  by  the  6th  clause  of  the  same 
act,  which  provides  that  when  several  attachments  "  shall 
be  placed  in  the  sheriff's  hands  against  the  same  abscond- 
ing or  concealed  debtor,  the  proceeds  of  the  estate,  which 
shall  not  have  been  attached,  shall  not  be  paid  over  to  such 
attaching  creditor  or  creditors  according  to  priority,  but  they 
shall  be  ratably  distributed  among  such  of  the  creditors 
suing  out  the  said  attachment  as  shall  obtain  judgments 
against  the  debtor;  and  no  distribution  shall  take  place  until 
reasonable  time,  in  the  opinion  of  the  court,  has  been 
allowed  for  the  several  creditors  to  proceed  to  judgment." 

The  present  case  does  not  come  within  this  clause ;  but 
the  language  here  used  and  the  nature  of  the  provision  are 
material,  as  shewing  the  understanding  of  the  legislature 
in  regard  to  the  effect  of  the  former  act ;  and,  so  far  as  it 
may  serve  to  expound  that  intention,  we  ought,  I  think,  to 
be  governed  by  it,  for  these  two  acts,  being  on  the  same 
subject,  are  to  be  construed  together.  The  words  "accord- 
ing to  priority,"  used  in  this  clause,  might,  I  at  first  thought, 
be  taken  to  mean  "  according  to  priority  of  execution,"  but, 
on  consideration,  this  is  not  the  most  natural  construction. 
The  meaning  seems  rather  to  be,  according  to  priority  of 
the  attachments ;  and,  taken  in  that  sense,  this  clause  is  a 
recognition  by  the  legislature  of  such  right  of  priority,  and 
applies  directly  to  the  point  before  us. 

Independently  of  the  general  principle  of  the  common 
law,  I  am  now  of  opinion  that  this  apparent  recognition  by 
the  legislature,  of  the  right  of  priority  among  attaching  cre- 
ditors, is  consistent  with  the  provisions  of  the  first  statute. 
By  the  first  clause  of  that  statute  the  sheriff  receiving  an 
attachment  is  "  to  attach,  seize,  take  and  safely  keep  all 
the  estate  of  the  absconding  debtor."    From  the  moment  he 
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so  seizes  them  they  are  in  the  custody  of  the  law — the 
sheriff  acquires  a  special  or  qualified  property  in  them? 
and  the  former  owner  no  longer  retains  the  power  of  dis 
posing  of  them.  The  second  clause  proceeds  to  explain  for 
what  purpose  the  sheriff  is  to  proceed  and  attach  the  goods, 
for  it  directs  that  he  shall  give  public  notice  that  he  has 
seized  the  property,  and  unless  such  absconding  person 
returns  within  the  jurisdiction  of  the  court  from  whence 
such  warrants  issued,  and  puts  in  bail  to  the  action,  or  causes 
the  claim  of  the  plaintiff  to  be  discharged  within  three 
months,  "all  his  estate,  real  or  personal,  or  so  much  thereof 
as  may  be  necessary,  will  be  held  liable  for  the  payment, 
benefit  and  satisfaction  of  the  claim  or  claims  of  such 
plaintiff  or  plaintiffs."  The  12th  and  17th  clauses  are  also 
material  to  this  question.  I  was  for  some  time  disposed  to 
think  that  the  goods  may  be  looked  upon  as  taken  into  the 
sheriff's  custody  merely  for  safe  keeping  and  for  the  benefit 
of  all  the  creditors,  and  as  remaining  in  his  hands  subject 
to  the  first  execution  which  might  come  against  them ; 
but  the  second  clause  of  the  first  statute  seems  to  give  to 
the  attaching  creditor  in  effect,  though  not  in  express  terms, 
a  lien  upon  the  property  attached,  which  lien  must  continue, 
unless  he  can  be  shewn  to  have  forfeited  or  abandoned  it. 

With  respect  to  the  common  law  principle,  that  goods  in 
custodia  legis  are  not  subject  to  execution,  the  cases  to  be 
met  with  in  illustration  of  this  principle  relate  chiefly  to 
goods  which  have  been  taken  in  execution  in  another  suit, 
from  which  time  they  are  said  to  be  in  the  custody  of  the 
law,  so  that  no  person  coming  afterwards  with  an  execution 
from  another  creditor  can  seize  them.  Indeed,  it  would  be 
unreasonable  to  hold  otherwise  ;  for  when  one  plaintiff  has 
taken  the  proper  legal  steps  for  obtaining  satisfaction  from 
the  goods  of  his  debtor,  there  would  be  neither  justice  nor 
reason  in  allowing  another  plaintiff,  coming  after  him,  to 
step  in  before  him,  in  pursuit  of  the  very  remedy  of  which 
he  would  be  depriving  the  other.  Accordingly  this  cannot 
be  done,  except  when  the  king,  by  reason  of  his  prerogative, 
has  a  preference  ;  or  in  a  case  between  subject  and  subject, 
when  the  first  creditor  can  be  held  to  have  forfeited  his 


GAMBLE   AND  BIRCHALL  V,   JARVIS.  277 

claim  to  priority  by  his  tardy  proceeding.  Distress  for 
rent  falls  of  course  within  the  same  principle  as  execution, 
because  the  goods  are  there  seized  in  order  to  their  being 
sold  for  the  satisfaction  of  the  creditor ;  and  so  also  (I  take 
it)  goods  distrained,  damage  feasant,  though  they  are  taken 
for  a  different  purpose,  are  in  custodia  legis,  and  cannot  be 
taken  on  a  Ji.  fa.  And  the  same  must  be  said,  I  think,  of 
goods  distrained  to  compel  appearance.  The  proceeding 
by  foreign  attachment  from  the  Mayor's  Court  in  London 
affords  the  nearest  analogy  to  that  now  in  question,  and 
perhaps,  indeed,  it  cannot  be  distinguished  from  it  in  sub- 
stance and  principle. — Co.  Lit.  47,  a. ;  Cro.  Car.  150. 
Goods  thus  attached  are  held  not  to  be  subject  to  be  taken 
in  execution  in  another  suit.  The  owner  of  the  goods  has 
lost,  for  the  time,  his  power  of  disposing  of  them,  and  his 
creditor  can  have  no  greater  right  of  disposing  of  them  than 
himself.  The  main  object  of  the  attachment  perhaps,  under 
our  statutes,  is  to  preserve  the  goods  from  waste  and  fraudu- 
lent removal ;  but  the  seizure  of  the  goods  serves  also,  in  a 
distress,  to  compel  the  debtor's  appearance,  for  upon  his 
coming  within  three  months,  and  giving  bail  to  the  action, 
his  goods  are  to  be  restored.  It  seems,  therefore,  impossible 
to  exclude  this  case  from  the  operation  of  the  principle,  that 
goods  taken  as  a  distress  are  exempt  from  execution. 

If  this  question  respecting  the  effect  of  priority  of  attach- 
ment were  not  prevented  from  occurring  in  future,  by  the 
provision  made  in  the  last  act,  much  hardship  might  arise 
in  some  cases,  from  holding  all  the  attaching  creditors 
delayed  necessarily  in  their  remedy  until  the  first  one 
among  them  had  obtained  satisfaction,  and  an  apprehension 
of  such  difficulty  had  inclined  me  too  strongly  to  an  opposite 
view  of  this  question. 

In  respect  to  the  particular  grounds  on  which  the  plaintiffs' 
claim  to  priority  has  been  resisted — namely,  the  tardiness 
of  their  proceeding,  and  their  alleged  acquiescence  in  the 
sale  made  upon  McKenzie's  Ji.  fa. :  The  plaintiffs'  attach- 
ment was  sued  out  in  October.  Considering  the  delay  of 
three  months,  which  the  statute  requires,  I  cannot  think  it 
safe  to  infer  laches,  because  the  case  was  not  taken  to  trial 
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at  the  following  assizes.  The  cases  in  which  priority  is 
lost  by  laches  are  generally  cases  in  which  the  plaintiff  has 
willingly  incurred  "delay,  by  giving  directions  to  forbear 
acting  upon  his  execution*  Nothing  of  the  kind  was  shewn 
here,  and  no  suggestion  of  anything  like  a  fraudulent  design 
to  cover  the  property  for  any  concealed  purpose.  I  have  no 
doubt  that  the  delay  in  enforcing  execution  may  be  such  as 
to  imply  laches,  while  unexplained,  and  to  deprive  the 
party  of  his  prior  right,  but  I  do  not  regard  this  as  a  case  of 
that,  kind.— 4  Ea.  523. 

With  respect  to  the  last  point:  One  of  the  plaintiffs 
appeared  at  the  sale,  made  no  objection,  and  bid  for  the 
property,  but  was  not  the  highest  bidder.  It  was  not  shewn, 
however,  that  he  knew  at  whose  execution  the  property  was 
sold,  or  that  it  would  not  produce  enough  to  satisfy  his 
debt  as  well  as  the  others,  nor  does  the  inference  necessarily 
arise  that  he  intended  to  relinquish  whatever  claim  he 
might  have  to  be  first  satisfied  out  of  the  proceeds  of  the 
sale.  We  think,  upon  consideration,  that  by  this  act  of  one 
of  the  plaintiffs,  in  bidding  at  the  sale,  their  legal  claim 
was  not  compromised,  and  a  new  trial  is  therefore  granted 
without  costs. 

Sherwood,  J.,  (after  stating  the  case). — In  support  of  the 
rule  for  a  new  trial  in  this  case  the  plaintiffs  contended  in 
argument — 1st.  That  as  their  writ  of  attachment  was  the 
first  one  sued  out  and  delivered  to  the  defendant,  they  were 
entitled  to  a  legal  priority.  2ndly.  That  goods  of  the 
absconding  debtor,  having  been  seized  by  the  defendant 
under  their  writ  of  execution,  were  in  custody  of  the  law, 
a.nd  could  not  be  legally  taken  by  the  defendant  under 
McKenzie's  execution.  There  are  two  provincial  statutes 
which  have  been  enacted  to  authorize  the  issuing  writs  of 
attachment,  the  2  Wm.  IV.  ch.  5  and  the  5  Wm.  IV.  ch.  5. 
The  plaintiffs'  right  to  priority  must  depend  upon  the  con- 
struction of  the  first  act,  because  the  second  statute  was  not 
passed  till  the  cause  of  action  of  the  plaintiffs,  if  they  have 
any,  had  actually  accrued ;  but,  as  the  second  statute  was 
made  to  continue  and  amend  the  first,  it  may  serve  to 
explain  the  intention  of  the  legislature,  when  a  doubt  arises 
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as  to  the  meaning  of  any  clause  in  the  former.  As  they 
are  clearly  acts  in  'pari  natura,  they  should  be  construed  as 
one  law,  and  therefore  a  part  of  the  one  may  be  taken  to 
explain  a  part  of  the  other.— Doug.  90  ;  1  T.  R.  53;  3  T. 
R.  135.  By  the  1st  section  2  Wm.  IV.  ch.  5,  a  creditor, 
who  has  made  and  filed  an  affidavit  according  to  law,  is 
entitled  to  a  warrant  of  attachment,  commanding  the  sheriff 
of  any  district  to  seize,  take  and  safely  keep  all  the  pro- 
perty, both  real  and  personal,  within  his  district,  belonging 
to  the  absconding  debtor.  By  the  second  section,  the  sheriff, 
after  seizing  the  property,  must  cause  a  notice  to  be  inserted 
in  the  Upper  Canada  Gazette,  stating  that  by  virtue  of  such 
writ  of  attachment  he  has  seized  all  the  estate,  both  real 
and  personal,  of  such  debtor,  and  unless  he  return  within 
the  jurisdiction  of  the  court  from  which  the  warrant  issued, 
and  put  in  bail  to  the  action,  or  cause  the  claim  of  the 
plaintiff  to  be  discharged,  within  three  calendar  months 
after  such  notice,  all  the  estate  of  the  debtor,  real  and  per- 
sonal, or  so  much  of  it  as  may  be  necessary,  will  be  held 
liable  to  the  satisfaction  of  the  claim  of  the  plaintiff.  The 
3rd  section  directs  the  sheriff  to  take  into  his  charge  and 
keeping  all  the  property  and  effects  of  the  absconding  debtor. 
The  17th  section  enacts,  that  if  no  other  warrant  of  attach- 
ment shall  come  into  the  hands  of  the  sheriff,  all  the  remain- 
ing property  and  effects,  after  satisfying  any  execution, 
shall  be  delivered  to  the  agent  &c.  of  the  absconding  debtor. 
In  my  opinion,  the  execution  mentioned  in  this  section 
means  the  execution  of  the  plaintiff  who  takes  out  the  first 
writ  of  attachment,  because  all  the  previous  sections  appear 
applicable  to  the  proceedings  of  such  a  plaintiff,  rather  than 
the  proceedings  of  a  subsequent  plaintiff ;  and  I  think  the 
6th  section  of  5  Wm.  IV.  strongly  indicates  that  this  is  the 
same  construction  which  the  legislature  themselve  subse- 
quently put  upon  the  first  act.  It  enacts,  that  when  several 
attachments  are  taken  out  against  the  same  absconding 
debtor,  there  shall  be  no  priority  of  claim  allowed,  but  each 
of  the  creditors  suing  out  an  attachment  shall  receive  a 
ratable  share  of  the  proceeds  of  the  property,  in  proportion 
to  the  amount  of  his  claim,  with  a  proviso,  that  if  the  estate 
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is  not  sufficient  to  satisfy  the  claims  of  all  the  attaching 
creditors,  no  share  shall  be  allowed  to  any  one  who  sues 
out  an  attachment  lifter  six  months  from  the  issuing  of  the 
first  writ  of  attachment.  From  a  consideration  of  both  acts, 
I  incline  to  think  the  reasonable  conclusion  from  both  of 
them  is,  that  the  legislature  intended  by  the  first  statute  to 
give  a  priority  to  the  plaintiff  suing  out  the  first  writ  of 
attachment,  and  it  remains  to  inquire  whether  the  plaintiffs 
in  this  case  have  lost  their  priority  by  any  laches,  or  by  any 
implied  dereliction  of  their  right.  I  really  can  see  no  good 
reason  to  impute  laches  to  them.  Their  writ  of  attachment 
was  delivered  to  the  defendant,  on  the  19th  October  1833, 
and,  after  seizing  the  property  of  the  absconding  debtor,  it 
was  indispensably  requisite  for  the  sheriff  to  give  three 
calendar  months'  notice  in  the  Upper  Canada  Gazette  of 
the  seizure,  before  the  plaintiffs  could  take  any  further  step. 
This  might  probably  have  occasioned  a  delay  till  the  25th 
January  1834,  when  the  plaintiffs  could  have  taken  out  a 
.  process,  returnable  in  Hilary  term,  in  the  following  month 
of  February,  but  the  practice  of  the  court  allowed  them  to 
i  file  a  declaration  at  any  time  before  the  expiration  of  the 

next  term  after  the  return  of  the  process,  which  was  in  the 
following  month  of  April ;  and  had  the  absconding  debtor 
himself  appeared,  by  putting  in  bail,  he  could  not  have 
signed  judgment  of  non  pros,  for  not.  declaring  so6ner  than 
that  period.  The  plaintiffs  therefore  obtained  final  judgment 
against  the  absconding  debtor  as  speedily  as  the  established 
practice  of  the  court  required,  and  I  think  they  cannot 
reasonably  be  held  to  be  guilty  of  laches  for  not  proceeding 
with  greater  expedition. 

It  i$  further  urged  by  the  defendant  that  the  fact  of  one 
of  the  plaintiffs  bidding  at  the  sale  under  McKenzie's 
execution  is  sufficient  evidence  of  abandonment  of  priority 
on  their  own  writ  of  attachment ;  but,  in  my  opinion,  it 
•  cannot  legally  have  that  effect.  Any  presumption  of  that 
kind  must  be  done  away  with  by  the  undoubted  fact,  that  the 
plaintiffs  took  their  proceedings,  in  their  suit  under  the 
attachment,  with  as  much  promptness  as  the  rules  of  law 
demanded ;  and  J  think  it  cannot  for  a  moment  be  supposed 
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they  would  have  continued  proceedings,  if  they  intended  to 
give  up  their  right  of  priority  to  a  subsequent  claiming.  In 
the  absence  of  anything  to  the  contrary,  it  is  more  reason- 
able to  suppose  they  might  have  thought  the  sheriff  had 
property  enough  to  satisfy  the  claim  of  both,  or  that  they 
had  no  right  to  interfere  at  all  in  the  matter  at  that  stage  of 
the  proceedings.    The  defendant  was  aware  of  the  plain- 
tiffs' writ  of  attachment  being  the  first  in  order  of  time,  and? 
I  think,  it  was  his  duty  to  take  notice  of  the  proceedings 
upon  it  in  this  court;  and,  if  he  did  so,  he  must  have  known 
they  were  in  progress  at  the  time  of  the  sale.    With  a  full 
knowledge  of  all  the  facts,  how  can  it  be  reasonably  asserted 
the  defendant  was  misled  by  the  act  of  one  of  the  plaintiffs  ? 
And,  if  it  be  conceded  that  he  was  not,  it  appears  to  me 
that  puts  an  end  to  the  argument,  as  respects  even  the 
equity  of  this  case.    With  respect  to  the  second  objection 
raised  by  the  plaintiffs,  to  the  legality  of  the  defendant's 
proceeding  to  seize  and  sell  the  goods  under  McKenzie's 
execution — namely,  that  the  goods  of  the  absconding  debtor, 
having  been  seized  by  the  defendant  under  their  writ  of 
attachment,  were  in  the  custody  of  the  law,  and  could  not 
be  legally  taken  under  McKenzie's  execution.    I  am  in- 
clined to  think  it  sustainable  upon  general  principles  of  law. 
I  am  not  aware  of  any  judicial  proceeding  in  England  pre- 
cisely analogous  to  the  proceeding  by  the  writ  of  attach- 
ment against  an  abscondiug  debtor,  but  the  proceeding  by 
foreign  attachment  in  the  city  of  London  greatly  resembles 
it,  particularly  at  the  commencement.    Both  are  intended,, 
in  the  first  instance,  to  compel  the  debtor  to  appear  and  put 
in  bail  to  the  action  of  the  creditor;  but,  if  he  does  not  do  so, 
then  both  are  intended  to  afford  him  ultimate  satisfaction  of 
his  debt.    Tn  the  case  of  Fisher  v.  Lane  and  others  (3  Wils., 
303),  the  court  was  of  opinion  that  a  foreign  attachment 
was  similar  to  the  process  in  the  courts  of  Westminster,  by 
way  of  distraining  issues  to  compel  an  appearance  to  a 
suit.    I  think  the  writ  of  attachment  in  this  province  is  of 
the  same  nature.    The  defendant  seized  the  property  of  the 
absconding  debtor  under  the  attachment  of  the  plaintiffs, 
and  it  was  in  his  custody,  under  the  attachment,  when 
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McKenzie  delivered  his  fi.  fa.  to  be  executed.  The  seizing 
under  an  attachment  is  virtually  a  distress,  as  much  as 
seizing  goods  to  compel  an  appearance,  or  for  damage 
feasant ;  and  goods  distrained  for  any  legal  purpose  cannot 
be  taken  by  the  sheriff  under  a  writ  of  fi.  fa.—Dy.  67,  B. ; 
Willis,  131.  I  think,  upon  the  whole  case,  the  plaintiffs 
were  entitled  to  recover,  because  the  last  act  relative  to 
writs  of  attachment,  and  the  respective  rights  of  plaintiffs 
under  them,  does  not  reach  the  present  case.  There  should 
be  a  new  trial,  in  my  opinion,  without  costs,  upon  the 
ground  of  the  verdict  being  contrary  to  law. 
Macaulay,  J.,  gave  no  opinion. 

Per  Cur. — Rule  absolute  for  a  new  trial,  without  costs. 


Doe  ex  dem.  Wilson  et  ux.  v.  Wessells. 

When  the  husband  of  a  feme,  seized  of  lands  in  her  own  right  during  the  cover- 
ture, signed  a  writing  (not  sealed)  acknowledging  that  he  had  bargained  and 
sold  certain  lands,  and  been  paid  in  full  for  them,  and  afterwards,  by  letter, 
directed  his  name  to  be  signed  to  a  deed  of  the  same  land,  which  was  done,  the 
wife  not  complying  with  the  requisites  of  the  statute  to  depart  with  her  estate, 
and  the  vendee  entered  and  continued  in  possession  as  owner  upwards  of  twenty 
years  :  Held,  that  the  jury  who  tried  an  ejectment,  brought  by  such  husband, 
might  presume  a  conveyance  from  him,  and  that  during  his  life,  at  least,  no 
ejectment  could  be  sustained  to  dispossess  the  vendee  or  those  claiming  under 
him. 

Ejectment  for  No.  26,  in  the  first  concession  of  Sophias- 
burg.  At  the  trial  of  the  cause  at  Picton,  at  the  last  assizes 
for  the  district  of  Prince  Edward,  the  lessors  of  the  plaintiff 
made  title,  by  producing  letters  patent  under  the  great  seal, 
dated  in  1803,  granting  the  lot  to  Sarah  Roblin,  the  wife  of 
Wilson,  they  two  being  the  lessors  of  the  plaintiff.  On  the 
defence  it  was  proved  that  one  Gorman  was  the  original 
nominee  of  this  lot,  and  that  at  a  very  early  period  Sarah 
Roblin,  then  unmarried,  had,  in  concurrence  with  her 
brother  Stephen  Roblin,  purchased  Gorman's  right,  each 
paid  one-half  of  the  purchase  money,  the  patent  was  sued 
out  in  the  name  of  Sarah  Roblin,  who  was  to  transfer  to  her 
brother  his  half.  The  witness  who  proved  these  facts  was 
employed  by  Sarah  Roblin  to  negotiate  the  purchase  for  her, 
and  he  stated  that  Stephen  Roblin,  not  long  after,  purchased 
from  his  sister  her  half  for  $300,  or  upwards,  paying  $100 
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down.  In  corroboration  of  this  statement  the  defendant 
produced  in  evidence  a  receipt,  signed  by  James  Wilson, 
one  of  the  lessors  of  the  plaintiff,  dated  1st  January  1799, 
in  these  words : — "  Received  from  Stephen  Roblin,  at  sundry 
payments,  to  the  amount  of  two  hundred  and  fifty  dollars, 
on  a  certain  lot  of  land,  known  by  the  name  of  No.  26, 
Sophiasburg."  Also,  a  writing  signed  by  James  Wilson, 
dated  17th  June  1811,  but  not  under  seal,  in  which,  for  the 
consideration  of  $360,  therein  acknowledged  to  be  paid,  he 
sells,  bargains  and  conveys  lot  No.  26,  in  the  first  conces- 
sion of  Sophiasburg,  with  all  its  appurtenances,  to  Stephen 
Roblin,  his  heirs  and  assigns,  for  ever,  and  promises  to  give 
a  more  sufficient  deed  the  first  opportunity.  It  was  proved 
by  the  subscribing  witness  to  this  writing,  and  by  others, 
that  Wessells,  the  defendant,  went  into  possession  of  this 
lot  in  the  year  1812,  and  has  continually  since  resided  upon 
it.  The  first  actual  occupant  of  this  lot  was  Sarah  Roblin 
(now  Wilson),  who  lived  on  it  for  a  short  time ;  then  her 
brother,  Stephen  Roblin,  went  into  possession,  in  conse- 
quence, as  it  would  seem,  of  his  having  made  the  purchase 
which  the  witnesses  testified.  He  was  an  old  man,  with- 
out a  family,  and  it  was  proved  that  Wessells,  the  defen- 
dant, in  the  year  1812  went  to  live  upon  the  place,  using 
and  cultivating  it  as  his  own,  and  maintaining  Roblin,  who 
lived  in  his  family  till  his  death,  which  took  place  in 
December  1822.  On  9th  July  1812  James  Wilson,  being 
in  Montreal,  wrote  a  letter  to  his  wife,  which  was  proved 
at  the  trial,  in  which,  among  other  directions  about  his 
affairs,  is  the  following : — "  Give  Stephen  Roblin  his  deed, 
sign  my  name,  make  every  thing  fair."  Before  his  depar- 
ture for  Montreal  he  had  procured  a  deed  to  be  prepared 
for  conveying  this  land  to  Stephen  Roblin,  in  fee  simple, 
and  the  deed  was  accordingly  drawn  in  the  form  of  a  com- 
mon bargain  and  sale,  and  left  with  Wilson  before  he  went 
to  Montreal.  It  was  in  reference  to  this  deed  that  this  letter 
was  written,  and  upon  the  direction  contained  in  this  letter 
his  wife  executed  the  deed,  and,  at  her  request,  the  same 
person  who  had  prepared  the  deed  at  Wilson's  desire,  signed 
Wilson's  name  to  it,  and  it  was  regularly  witnessed,  and 
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on  10th  June  1819  it  was  registered  in  the  county  register. 
Mrs.  Wilson,  however,  had  never  been  examined  before  a 
judge,  and  the  certificate  which,  the  law  requires  in  respect 
to  married  women  was  not  indorsed  on  the  deed.  It  was 
proved  by  the  witnesses  for  the  plaintiff,  as  well  as  those 
for  the  defendant,  that  Wessells  had  in  1812,  and  from 
thence  to  the  present  time,  been  in  possession  of  the  land, 
claiming  it  and  holding  it  as  his  own.  According  to  one 
witness,  Roblin  was  regarded  as  ostensibly  owning  the 
place  till  1814,  when  defendant  went  on  the  place  upon  an 
agreement  to  have  the  land  when  Roblin  died,  and  to  main- 
tain him  in  the  meantime.  Soon  after  Roblin's  death  (in 
1822)  it  appeared  that  Wilson,  having  ascertained  that  he 
had  made  no  will,  asserted  that  the  land  belonged  to  his 
wife  (formerly  Sarah  Roblin) ;  but  this  claim  was  resisted 
by  Wessells,  who  continued  upon  the  place.  In  1824 
Wilson  sent  a  person  to  inform  defendant  that  as  Roblin  had 
expressed  to  him  his  intention  to  let  Wessells  have  half  the 
lot,  he  would  comply  with  this  wish,  and  give  him  a  title 
to  it  if  he  would  relinquish  the  remainder.  Wessells  replied 
that  he  would  have  all  or  none.  About  eight  years  after- 
wards Wilson  made  a  further  proposition  to  convey  half  of 
the  lot,  and  Wessells  seemed  sensible  that  his  title  was 
defective,  and  expressed  a  willingness  to  accept  a  deed  of 
a  part,  but  he  afterwards  declined.  It  was  proved  that 
Roblin  was  told  it  would  be  necessary  to  have  Mrs.  Wilson 
examined  before  a  judge,  but  his  reply  was,  that  he  did  not 
care  about  her  barring  her  dower,  as  she  would  never  want 
a  home  there  ;  from  which  he  seemed  to  be  ignorant  that 
the  examination  was  necessary  to  perfect  his  title. 

The  Chief  Justice  charged  the  jury,  that  it  appeared  to 
him  that  the  title  shewn  to  have  been  vested  in  Sarah 
Wilson  by  the  letters  patent  was  not  repelled  by  shewing  a 
legal  assignment  to  the  defendant,  or  to  any  third  person. 
The  writing  signed  in  1811  could  not  even  carry  Wilson's 
interest  in  the  land,  because  it  was  not  under  seal,  and  of 
course  it  could  not  affect  the  title  of  his  wife.  The  deed  of 
9th  July  1812  was  not  executed  so  as  to  bind  him,  because, 
although  his  name  was  signed  to  it  by  his  desire,  there  was 
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not  that  authority  under  seal  which  was  necessary  for 
empowering  any  one  to  execute  it  in  his  name.  As  to  the 
justice  of  the  case — whatever  might  be  thought  of  the  right 
of  the  wife  (he  did  not  speak  of  her  mere  legal  right)  to 
repossess  herself  of  this  land,  after  having  deliberately 
executed  a  deed  for  transferring  it  to  another,  the  absence 
of  the  judge's  certificate  clearly  entitled  her  to  disregard  the 
deed  altogether,  and  to  treat  the  land  as  her  own  as  fully 
as  if  she  had  never  put  her  name  to  the  instrument,  because 
she  was  legally  incompetent  to  act  for  herself.  With 
respect  to  James  Wilson,  the  husband,  who  was  of  course 
a  free  agent,  it  was  difficult  to  understand  upon  what 
principle  he  could  think  it  just  to  possess  himself  of  this 
property,  after  having  signed  the  receipt  of  1st  January 
1799  and  the  paper  of  17th  June  1811,  and  after  having 
written  the  letter  from  Montreal  dated  9th  July  1812.  The 
ground  on  which  he  sought  to  obtain  the  land  was,  that 
neither  he  nor  his  wife  ever  sold  or  agreed  to  sell  to  Stephen 
Roblin  more  than  an  estate  for  life,  and  he  adduced  some 
parol  evidence,  though  not  very  satisfactory,  to  that  effect ; 
but  against  this  assertion  there  was  not  only  parol  evidence, 
strong  and  explicit,  that  he  had  frequently  declared  he  had 
parted  with  the  fee  simple^  and  been  paid  in  full  for  it,  but 
there  was  the  further  fact,  that  the  sum  of  $360,  acknow- 
ledged to  have  been  paid  was  in  truth  the  full  value  of  the 
land  at  that  early  period  ;  and,  what  was  far  more  material 
than  any  parol  evidence,  either  direct  or  circumstantial, 
there  was  his  own  express  declaration  in  writing,  under  his 
hand,  that  he  had  sold  it  to  Roblin,  "  his  heirs  and  assigns;" 
and  his  letter  imports  nothing  to  the  contrary:  that  the 
justice  of  the  case  seemed  to  him  decidedly  against  the 
ejectment  brought  in  the  lifetime  of  James  Wilson,  to 
recover  possession  of  a  property  which  he  was  so  clearly 
shewn  to  have  sold  ;  and,  although  the  defendant  could  not 
make  out  a  legal  title  in  himself,  or  in  any  third  party,  by 
documentary  evidence,  on  account  of  the  defects  mentioned, 
it  remained  to  be  considered  whether  a  title  had  not  been 
acquired  under  the  Statute  of  Limitations,  by  the  long 
possession,  adverse  to  Wilson  and  his  wife ;  or,  2ndly. 
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Whether,  in  support  of  the  long  and  rightful  possession  of 
the  defendant,  a  conveyance  ought  not  to  be  presumed  by 
the  jury ;  or,  3rdly.  Whether,  at  any  rate,  Wilson  should 
not  be  held  to  be  estopped  from  bringing  this  action,  con- 
trary to  his  written  acknowledgment  that  he  had  sold  and 
been  paid  for  the  estate.  That,  with  respect  to  the  Statute 
of  Limitations,  Sarah  Roblin,  being  married  when  the  pos- 
session of  Stephen  Roblin  commenced  in  1812  or  in  1814, 
when  the  defendant  went  to  reside  on  the  land  and  cultivate 
it,  came  within  the  exception  of  the  statute,  and  her  right 
was  not  barred  ;  but  Wilson,  being  tenant  by  the  courtesy 
initiate  (there  being  issue),  was  under  no  disability,  and 
was  therefore  bound  to  bring  his  action  within  twenty  years. 

It  was  much  more'  than  twenty  years  since  Stephen 
Roblin  entered  as  owner,  not  as  a  tenant  to  Wilson,  but  as 
a  purchaser  claiming  to  hold  the  land  as  his  own ;  but 
when  he  took  the  deed  in  July  1812,  purporting  to  be  a 
conveyance  from  Wilson  and  his  wife,  he  must  be  held,  as 
it  seemed  to  him  (the  Chief  Justice)  to  have  rcognized 
Wilson's  title  up  to  that  time.  From  that  period  to  the 
bringing  of  the  action  more  than  twenty  years  had  elapsed ; 
but  it  was  contended  that  the  treaty  for  a  part  of  the  land, 
which  took  place  in  April  1832,  and  just  before  the  twenty 
years  expired,  was  conclusive  evidence  that  Wessells  was 
not  then  in  possession,  claiming  the  fee  and  disputing  the 
title  of  Mrs.  Wilson,  but  that  he  was,  on  the  contrary,  to  be 
regarded  at  that  time,  by  his  own  admission,  as  tenant  at 
sufferance.  That,  with  respect  to  the  evidence  on  that 
point,  he  thought  the  jury  should  say  whether  the  defendant 
meant,  by  anything  that  passed,  to  disclaim  title  in  himself 
and  to  acknowledge  Sarah  Wilson  as  the  real  owner ;  or, 
whether  he  was  not  acting  solely  under  an  impression,  from 
the  representations  of  Wilson,  that  his  own  title  was  infor- 
mal by  reason  of  a  defect,  of  which  advantage  might  be 
taken,  and  was  therefore  at  one  time  desirous  of  securing  a 
part,  though  he  afterwards  determined  to  maintain  his  right 
to  the  whole.  In  the  latter  case,  the  defendant  could  not 
be  properly  taken  to  have  waived  any  advantage  arising 
from  his  long  possession  of  the  land  which  Wilson  and  his 
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wife  had  sold.  When  the  negotiation  broke  off,  each  party 
.  was  remitted  to  his  original  rights.  That  whether  the  lien 
of  Roblin,  or  the  defendant  as  claiming  under  Roblin, 
could  or  could  not  be  considered  to  have  acquired  a  title 
under  the  Statute  of  Limitations,  he  instructed  the  jury- 
that,  in  support  of  the  long  continued  possession,  they 
might  presume  a  conveyance  to  Roblin.  They  found  for 
the  defendant. 

In  Michaelmas  term  the  Solicitor  General  obtained  a  rule 
nisi  for  a  new  trial.  Bidwell  shewed  cause.  Judgment 
was  now  given. 

Robinson,  C.  J. — If  the  plaintiff  Wilson  is  barred  under 
the  statute,  or  if  a  valid  conveyance  could,  under  the  cir- 
cumstances, be  presumed,  or  if  Wilson  is  estopped  on  the 
evidence  from  bringing  this  action,  then  the  rule  which  has 
been  obtained  for  a  new  trial  must  be  discharged. 

I  am  of  opinion  that  the  verdict  was  proper,  upon  this 
ground  (independently  of  either  of  the  others),  that  the  jury 
were  warranted  in  presuming  a  valid  conveyance,  as  against 
Wilson  at  all  events,  because  it  is  shewn  that  more  than 
thirty  years  ago  he  had  alienated  the  land  to  Roblin,  that 
he  had  been  paid  for  it  in  full,  and  that  twenty-five  years 
ago  he  expressly  undertook  in  writing  to  make  a  good  title 
to  Roblin,  his  heirs  and  assigns.  From  that  time  to  the 
bringing  of  this  action  he  took  no  legal  steps  to  dispossess 
Roblin,  or  the  defendant  who  succeeded  him.  What  he 
ought  to  have  done  in  1812  it  was  right  to  presume  he  did 
in  fact  do,  and  he  is  on  this  ground,  in  my  opinion,  disabled 
now  from  recovering  in  this  ejeclmsnt.  In  support  of  the 
justice  of  the  case,  the  law  allows  this  presumption  to  be 
raised,  and  the  jury  are  not  to  be  prevented  from  entertain- 
ing it  upon  any  nice  discussion  of  probabilities.  In  point 
of  fact,  there  was  great  reason  to  believe  that  a  valid  con- 
veyance had  not  been  executed  after  the  ineffectual  one 
made  in  1812,  but  the  jury  might  nevertheless  entertain  the 
presumption,  founding  it  on  the  long  possession.  There 
are  strong  cases  in  support  of  this  doctrine. 

Sherwood,  J. — The  wife  of  Wilson  is  the  grantee  of  the 
crown  of  the  land  for  which  this  action  is  brought.  The 
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husband  has  a  freehold  and  a  right  of  possession  of  all  the 
wife's  lands  of  inheritance,  and,  by  the  common  law,  if  he 
conveyed  such  lands  in  fee  by  deed  of  feeoffment  with 
livery  of  seizin,  such  conveyance  worked  a  discontinuance, 
and  barred  the  entry  of  the  wife  after  her  husband's  death, 
although  the  right  of  property  always  remained  with  her. 
Her  only  remedy  in  such  a  case  to  gain  the  possession  was 
by  the  old  writ  of  cui  in  vita,  till  the  statute  32  Hen.  VIII. 
changed  the  law,  and  gave  her  a  right  of  entry  to  gain  the 
possession  immediately  after  the  death  of  her  husband. — 
Co.  Lit.  326,  a.  &  356,  a.  Wilson  had  a  freehold  in  the 
land,  which  he  was  capable  of  conveying  for  his  own  life ; 
but  it  is  objected  that  he  did  not  in  fact  convey  the  estate 
for  that  time  by  the  written  instrument  which  he  gave  to 
Stephen  Roblin,  and  which  was  given  in  evidence  at  the 
trial,  because  it  was  not  sealed,  and  consequently  is*  no 
deed.  The  objection,  I  think,  is  unanswerable.  The 
statute  27  Hen.  VIII.  ch.  16,  expressly  declares  that  no 
estate  of  inheritance  or  freehold,  or  any  uses  thereof,  shall 
be  valid  by  reason  only  of  any  bargain  and  sale,  unless  the 
same  be  made  by  writing,  indented,  sealed  and  enrolled, 
&c,  and  therefore  the  freehold  in  the  land  could  not  be 
conveyed  by  the  writing  alluded  to ;  but  it  appears  by  the 
same  instrument  that  Wilson  did  in  fact  bargain  and  sell 
the  land  to  Stephen  Roblin  for  a  large  consideration  in 
money,  which  he  acknowledges  to  have  received,  and 
promised  by  the  same  written  instrument  to  give  him  any 
further  conveyance  or  assurance,  if  requested  by  Roblin,  his 
heirs  or  assigns.  There  can  be  no  doubt,  therefore,  that 
Wilson  has  no  equitable  claim  to  the  possession  of  the  land ; 
but  it  is  contended  the  general  rules  of  the  common  law  are 
in  his  favor,  and  that  the  action  is  fully  sustained  by  the 
evidence,  in  consequence  of  the  invalidity  of  the  conveyance. 
The  freehold,  it  is  alleged,  is  still  in  him,  and  entities  him 
to  the  possession.  The  possession  of  the  defendant  seems 
not  to  have  been  .adverse  to  the  lessors  of  the  plaintiff,  and, 
for  this  reason,  I  think  the  defendant  can  derive  no  assis- 
tance from  the  provisions  of  the  Statute  of  Limitations;  but 
still,  I  am  of  opinion  that  Wilson  has  no  legal  right  to  the 
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possession.  The  heir  of  Roblin  has  all  the  estate  which 
ever  belonged  to  Wilson,  and  therefore  the  present  action 
cannot  be  supported.  After  the  death  of  Wilson,  his  wife  or 
her  heir  may  recover  the  possession  by  an  action  of  ejectment 
by  force  of  the  statute  32  H.  VIII.  before  mentioned. 

I  think  the  instrument  in  writing  from  Wilson  to  Roblin, 
containing  both  the  bargain  and  sale  of  the  land  to  the 
latter,  together  with  an  acknowledgment  of  the  receipt  of 
the  consideration  moving  from  him,  creates  a  resulting  trust 
in  Wilson  for  the  use  of  Roblin  and  his  heirs.    If  these  are 
articles  for  the  purchase  of  an  estate  for  a  valuable  con- 
sideration bona  fide  made,  the  vendor  stands  seized  for  the 
purchaser  before  a  conveyance  is  executed. — Ca.  Chan.  39  ; 
2  P.  W.  629  ;  2  Vern.  680.    The  writing  from  Wilson  con- 
tinues a  promise  on  his  part  to  make  further  assurance  of  the 
estate  to  Roblin :  it  therefore  became  his  duty,  as  the  ven- 
dor of  the  land  and  the  trustee  of  Roblin,  to  make  a  valid 
conveyance  by  deed  ;  and  I  think  such  a  conveyance  on  his 
part  ou^ht  to  be  presumed,  and  that  the  facts  of  the  case  do 
not  at  all  rebut  the  presumption.    According  to  this  pre- 
sumption, the  heir  of  Roblin  would  have  the  legal  estate, 
and  this  is  a  good  defence ;  for  if  the  defendant  prove  a 
title  out  of  the  lessor,  this  is  sufficient,  though  he  have  no 
title  himself.    In  the  case  of  England  ex  dem.  Syburn  v. 
Slade,  Bull  N.  P.  1 10,  4  T.  R.  682,  the  court  determined, 
that  in  case  of  a  clear  and  plain  trust,  a  conveyance  may 
be  presumed  to  the  cestui  que  trust  in  a  much  less  time 
than  twenty  years.    It  was  held  in  that  case  that  there 
could  be  no  reason  why  a  jury  should  not  presume  a  valid 
conveyance  to  the  party  entitled  to  one*  from  the  trustee, 
because  it  was  his  bounden  duty  to  convey  ;  and  the  same 
reason  holds  good  in  this  case.    There  can  be  no  doubt  it 
was  his  duty  to  convey  to  Roblin ;  and  if  the  case  should 
go  to  a  second  jury,  they  ought  to  presume  he  did.  I  incline 
therefore  to  the  opinion  that  there  should  not  be  a  new  trial. 
Another  jury  could  not  correctly  give  a  different  verdict 
from  the  present. 

Macaulay,  J.— It  appears  to  me  the  defendant  is  entitled 
to  retain  his  verdict.    After  the  lapse  of  so  many  years 
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a  jury  might  well  be  advised  to  presume  a  valid 
conveyance  from  Wilson  to  Roblin,  or  that  an  .  adverse 
possession  for  twenty  years  had  been  held,  so  as  to  bar 
the  remedy  under  the  Statute  of  Limitations,  if  the  receipt 
and  written  conveyance  in  evidence  could  not  of  themselves 
operate  to  bind  the  plaintiff's  lessor.  I  am  not  satisfied  that 
livery  of  seizin  could  not  be  presumed  to  support  the  writ- 
ten conveyance  of  17th  June  1811,  as  a  feoffment — 1  Leo. 
25;  that  is,  if  it  is  insufficient  to  conclude  Wilson,  as 
respects  his  interest  *  and  power  over  the  estate,  as 
husband  of  the  owner.  Of  course  his  acts  only  bind 
during  the  subsistence  of  the  coverture,  or  the  continuance 
of  his  life.  Upon  his  decease  Mrs.  Wilson,  if  living,  or 
her  heir-at-law,  may  in  all  probability  make  entry  within 
the  period  limited  by  the  statute,  after  the  cessation  of  her 
present  disability,  by  reason  of  the  coverture,  or  his  life 
estate,  if  so  entitled  by  the  courtesy  of  England.  In  the 
mean  time,  at  all  events,  her  husband  is  bound,  if  not  by 
his  own  acts,  by  lapse  of  time,  on  the  footing  of  a  pre- 
sumed conveyance,  or  an  adverse  possession  exceeding 
twenty  years  in  duration.  As  to  the  interest  or  powers  of 
a  husband  over  a  wife's  real  estate  during  coverture,  and 
the  effect  of  conveyances  by  him  during  the  continuance  of 
the  coverture,  or  his  life  estate,  see  the  following  cases- 
Co.  Lit.  326  a,  351  a  ;  Moore  171 ;  2  Bl.  Com.  302  :  1  Rol. 
851 ;  1  Preston  Ab.  334-5  ;  F.  N.  B.  193  ;  Com.  Dig.,  Baron 
Feme   E.  &  K.,  and  Discontinuance  A.  3. 

The  doctrine  of  disseizin  is  not  involved  in  this  case. 

Per  CW.^-Rule  discharged. 


Wragg  v.  Jarvis. 

Judgment  cannot  be  arrested,  after  judgment  is  given  on  demurrer. 

A  writ  of  ca.  sa.  issued  from  an  inferior  court  valid  upon 
the  face  of  it,  and  in  a  case  apparently  within  the  juris- 
diction, was  placed  in  the  hands  of  the  defendant  as  sheriff 
of  the  Home  district,  upon  which  he  arrested  the  party 
therein  named.  The  prisoner,  to  relieve  herself  from  close 
custody,  applies  for  and  obtains  the  benefit  of  the  limits, 
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which  are  co-extensive  with  the  limits  of  the  city  of  Toronto. 
The  plaintiff,  under  the  recent  statute,  having  satisfied  the 
judge  of  the  inferior  court  that  the  prisoner  had  acted,  or 
was  acting  dishonestly  in  concealing  or  misapplying  her 
effects,  procured  an  order  to  the  defendant  to  recommit  her 
to  close  custody.  The  defendant  was  unable  to  find  her, 
but  whether  she  had  withdrawn  from  the  limits,  or  was 
concealed  within  them  did  not  appear.  The  plaintiff  then 
brought  this  action  for  an  escape — relying  upon  the  bare 
fact  of  the  debtor  not  being  found,  as  proof  that  she  had 
absconded.  The  escape  was  denied.  After  a  good  deal  of 
consideration,  the  court  determined,  for  reasons  assigned 
in  their  judgment,  that  the  sheriff  was  liable  as  for  a  neg- 
ligent escape,  though  no  proof  could  be  given  that  the 
debtor  had  actually  left  the  limits.  It  was  only  shewn 
that  after  the  order  for  her  being  committed  to  close  custody, 
the  sheriff  being  required,  on  twenty-four  hours'  notice, 
to  produce  her,  failed  in  doing  so.  After  the  trial,  and 
after  judgment  had  been  given  on  a  demurrer  in  the  cause, 
and  after  the  time  for  moving  for  new  trial  according  to  the 
usual  practice  had  expired,  it  was  discovered  by  the 
debtor's  counsel  that  the  ca.  sa.  on  which  she  had  been 
arrested  was  void,  being  issued  against  an  administrator, 
and  without  any  affidavit  whatever  being  made  to  warrant  it, 
so  that  if  it  had  been  in  an  ordinary  case  it  would  be  wholly 
void,  as  being  directly  contrary  to  the  statute,  which  alone 
gives  jurisdiction  to  the  inferior  court,  and  more  especially 
when  it  was  void  the  process  was  against  the  person  of  an 
administrator,  who  is  not  in  ordinary  cases  liable  to  arrest. 
For  this  cause  an  order  issued  from  the  inferior  court 
setting  aside  the  writ  and  discharging  the  debtor,  there 
being  no  affidavit  such  as  the  statute  required.  In  Easter 
term  last  this  court,  differing  in  opinion,  on  the  application 
by  Sullivan  to  relieve  the  sheriff,  the  matter  was  left  open 
without  being  finally  disposed  of,  and  now  the  judges  de- 
livered their  opinions. 

Robinson,  C.  J. — It  is  to  be  considered  that  the  process 
was  not  merely  irregular,  but  void,  and  an  absolute  nullity. 
The  inferior  court  had  not  jurisdiction  to  grant  such  a  pro* 
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cess  without  an  affidavit.  It  is  a  court  of  limited  jurisdic- 
tion, both  as  to  place  and  cause  of  action — it  is  created  by 
an  act  of  the  legislature,  which  defines  and  circumscribes 
its  powers,  and  what  has  been  so  clearly  done  contrary  to 
its  duty  is  coram  nonjudice. — Str.  994  ;  2  Wils.  385,  3-345. 
The  plaintiff,  for  suing  out  and  using  such  process,  is  liable 
to  false  imprisonment,  and  so  I  apprehend  is  the  sheriff 
for  having  executed  it.  The  jurisdiction  is  not  in  this  case 
to  be  assumed  as  against  the  debtor,  for  she  never  had  the 
opportunity  of  denying  it.  That  the  debtor  so  arrested 
did  ever  actually  escape  is  not  proved.  That  the  sheriff 
ever  wilfully  discharged  her,  or  was  guilty  of  any  degree 
of  negligence,  is  not  surmised  ;  but  he  is  held  liable  for  this 
constructive  escape  of  the  debtor,  because  he  could  not 
find  her  when  required.  If  he  had  succeeded  in  finding 
her,  and  had  committed  her  to  prison,  she  must,  it  is  plain, 
have  been  discharged,  and  the  plaintiff,  instead  of  being 
allowed  to  retain  her  to  satisfy  the  debt,  would  have  been 
liable  to  increased  damages  for  her  false  imprisonment. 
The  irregularity  which  makes  the  writ  void  is  one  for 
which  the  plaintiff  himself  is  the  person  directly  responsible, 
and  he  cannot  with  justice  complain  of  the  consequences. 
The  sheriff  is  not  expected  to  search  into  the  regularity  of 
proceedings  anterior  to  the  writ.  The  court  discountenances 
it  by  holding  him  liable  for  escape  wherever  the  writ  would 
protect  him  ;  and  by  holding  that  the  writ  protects  him, 
when  legal,  on  the  face  of  it.  To  this  principle  there  is 
however  one  exception,  when  the  proceeding  is,  as  here, 
wholly  void,  as  being  coram  nonjudice.  But,  although  the 
sheriff  may  in  such  a  case  be  left  unprotected,  he  is  not  to 
be  held  guilty  of  laches  by  a  plaintiff  because  he1  did  not 
suspect  and  discover  that  the  plaintiff  had  been  so  fatally 
illegal  in  his  proceedings.  The.  sheriff,  in  my  opinion, 
cannot  be  treated  by  the  plaintiff  as  being  guilty  of  laches 
in  assuming  that  the  plaintiff's  proceedings  were  not 
wholly  void,  and  in  treating  them  as  legal,  until  the  de- 
fendant, by  obtaining  an  order  for  her  relief,  brought  the 
defect  to  light — he  has  lost  no  time  since  in  applying  for 
relief.    When  he  denied  the  escape,  he  did  not  knowingly 
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waive  the  illegality  of  the  process,  for  it  had  not  become 
known — he  pleaded  no  sham  plea,  and  urged  no  insincere 
defence — the  question  was  new,  and  doubtful  whether  in 
such  a  case  an  escape  would  be  presumed  :  and  in  resting 
thus  upon  the  merits,  and  forbearing  to  pry  into  the  plain- 
tiff's previous  proceedings,  the  sheriff's  condnct  was  any- 
thing but  vexatious.  But  now  that  it  has  been  made 
manifest  that  the  defendant  was  illegally  in  custody,  is  it 
nevertheless  to  follow  that  the  plaintiff,  while  he  remains 
himself  liable  to  the  debtor  for  false  imprisonment,  shall 
compel  the  sheriff  to  pay  the  debt,  which  he  could  not  by 
this  process  have  obtained  from  the  debtor ;  and  this,  not 
because  the  sheriff  has  either  wilfully  suffered,  or,  in  fact, 
negligently  permitted  the  debtor  to  escape  from  this  illegal 
custody,  but  because  he  could  not  find  upon  the  limits  the 
debtor  who  was  never  legally  confined  there,  and  who,  if 
found,  must  presently  afterwards  have  been  discharged  ? 
Fortunately  the  debt  is  not  large,  but  if  it  were  of  sufficient 
amount  to  entail  ruin  upon  the  officer  acting  bona  fide  in 
the  discharge  of  his  duty,  we  should  feel  great  reluctance 
in  persuading  ourselves  that  there  could  be  no  relief. 

For  the  sheriff,  the  defendant  in  this  cause,  it  is  suggested 
— 1st,  that  judgment  may  be  arrested  ;  2nd,  that  a  new  trial 
may  be  granted ;  3rd,  that  proceedings  may  be  stayed  on 
such  terms  as  the  court  thinks  equitable.  As  to  arresting 
the  judgment — that  would  be  on  the  ground  that  the 
declaration  contains  no  averment  of  an  affidavit  being 
made  and  filed  to  warrant  the  ca.  sa.  But  I  am  of  opinion 
that  to  arrest  the  judgment  would  not  be  proper  at  this 
stage  of  the  cause.  Such  an  application  rests  on  grounds 
of  strict  legal  right — it  involves  only  the  apparent  sufficiency 
of  the  pleading,  and  cannot  be  helped  by  anything  extrin- 
sic. It  is  contrary  to  established  principles  to  arrest 
judgment  after  the  plaintiff  has  had  judgment  in  his  favour 
on  demurrer,  which  is  the  case  here ;  and  there  is  nothing 
to  bring  this  case  within  the  reason  of  any  exceptions  to 
this  strict  rule,  which  it  seems  to  be  admitted  in  the  case 
of  Creswell  v.  Packham,  6  Taunt.,  450,  might  possibly  be 
admitted.    Moreover,  the  pleadings  only  shew  a  want  of 
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the  averment  that  an  affidavit  was  made  and  filed — they 
do  not  disclose  to  us  (what  we  know  aliunde  to  be  the 
fact)  that  in  reality-there  was  no  affidavit;  and  while  we 
look  at  the  whole  record,  and  look  no  further,  we  ought,  I 
think,  rather  to  entertain  the  presumption  that  in  truth 

.  there  was  an  affidavit,  although  the  plainiiff  has  omitted 
to  aver  it,  because  the  defendant  has  rested  on  the  denial 
of  the  escape  expressly  admitting  that  the  defendant  was 
in  his  custody  by  virtue  of  the  execution ;  and  this  is 
another  strong  reason  why  judgment  should  not  be  arrested 
for  the  defect  in  the  declaration. 

Then,  as  to  granting  a  new  trial :  the  rule  of  practice  is 
very  strict  against  allowing  a  new  trial  to  be  moved  after 
the  four  days  of  the  ensuing  term,  and  though  I  .do  not 
doubt  the  power  of  the  court  to  do  it — Doug.  173 — my  opin- 
ion is  that  we  ought  not — 1st,  Because  of  the  inconveni- 
ence of  the  precedent;  and  2nd,  Because  there  seems  to  be 
no  adequate  motive  for  breaking  in  upon  a  rule  which  is 
observed  with  peculiar  strictness,  since  there  is  in  fact  no 
occasion  for  a  new  trial — there  being  nothing  to  try.  That 
no  affidavit  was  made  or  filed  is  admitted  in  the  argument : 

,  that  fact  cannot  be  altered,  and  it  is  not  affected  by  any 
question  that  may  be  made  as  to  the  power  of  the  judge  of 
the  inferior  court  in  vacation  to  make  the  order  for  setting 
the  execution  aside.  It  was  always  void  ;  it  required  no 
setting  aside,  and  cannot  again  be  set  up.  And,  as  to  these 
two  questions  of  arresting  the  judgment,  or  granting  anew 
trial,  it  appears  to  me  that  in  deciding  upon  them  we  can- 
not properly  be  governed  by  considerations  arising  out  of 
the  defendant's  peculiar  situation  as  sheriff.  Rules  of 
pleading,  or  of  practice,  are,  I  apprehend,  to  be  enforced 
or  relaxed  upon  general  principles  applying  equally  to  all 
plaintiffs,  and  all  defendants,  and  it  would  be  better  to 
leave  this  defendant  to  sustain  the  weight  of  this  verdict, 
which  is  not  large,  than  to  attempt  to  relieve  him  by  in- 
fringing upon  rules  which  are  not  understood  to  be  properly 
open  (except  perhaps  in  some  very  extreme  case)  to  the 
discretionary  indulgence  of  the  court.  The  question  then 
that  remains,  is,  whether  relief  can  be  properly  afforded  to 
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the  sheriff  by  staying  proceedings  on  payment  of  all  the 
costs  which  have  accrued  ? 

That  the  plaintiff  has  no  right  in  equity  to  recover  his 
debt  of  the  sheriff  is  certain.  If  he  recovers  his  costs  no 
injustice  is  done  him.  In  exercising  upon  equitable  prin- 
ciples a  control  over  their  own  proceedings,  in  order  to  ob- 
tain substantial  justice,  the  courts  have  shewn  a  strong  dis- 
position to  act  liberally.  It  is  difficult  to  say  that  they 
admit  any  rule  of  practice  to  be  inflexible  when  they  ate 
applied  to  upon  such  grounds.  It  is  stated  to  be  a  general 
principle,  that  whenever  a  party  would  be  entitled  to  relief 
on  audita  querela,  the  court  will  grant  him  relief  summa- 
rily, on  motion,  except  when  the  ground  alleged  is  disputed 
and  doubtful.  It  may  be  contended  that  this  principle 
holds  also  inversely,  and  that  the  court  will  relieve  sum- 
marily in  these  cases,  only  where  the  party  could  have 
remedy  upon  an  audita  querela ;  but  clearly  it.  is  not  so, 
for  the  courts  do  frequently  relieve  upon  grounds  which 
never  could  be  relied  upon  on  audita  querela.  It  can  be 
only  matter  of  strict  legal  defence  that  can  be  urged  in 
pleading  in  audita  querela,  such  as  if  it  had  been  open  to 
the  party  before  pleading  would  have  availed  him  in  bar. 
If  anything  else  were  to  be  set  up,  the  plaintiff  could  de- 
mur. But  it  is  hardly  necessary  to  say  that  the  court  do 
frequently  interpose  and  stay  proceedings  summarily  for 
causes  which  could  not  avail  a  defendant  in  pleading. 
Still,  as  the  two  methods  of  proceeding  are  clearly  con- 
nected in  their  nature,  or  rather  in  their  object,  we  must 
consider  further,  that  it  is  a  principle,  and  I  believe  an  in- 
variable one,  that  a  party  cannot  be  relieved  by  audita 
querela  for  any  matter  which  he  might  have  urged  before, 
or  at  the  trial.  This  follows  from  the  fact  that  it  is  a  strictly 
legal  proceeding,  in  which  no  indulgence  is  asked  or  grant- 
ed. If  the  party  can  be  relieved  by  audita  querela,  he  is 
entitled  to  it ;  the  court  have  no  discretion.  It  falls  there- 
fore within  the  same  rule  as  pleading  puis  darrein  continu- 
ance, or  pleading  to  a  scire  facias  where  no  defence  can  be 
advanced,  which  in  the  one  case  could  have  been  pleaded 
before  the  last  continuance,  or  which,  in  the  other  case, 
could  have  been  pleaded  in  bar  to  the  original  action. 
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But  it  is  not  correct  to  say  that  the  court,  acting  in  the 
exercise  of  their  discretion,  and  in  furtherance  of  justice, 
will  never  grant  relief  summarily  on  motion,  on  a  ground 
which  the  party  might  have  availed  himself  of  by  pleading, 
or  otherwise,  in  an  earlier  stage  of  the  cause.  Undoubt- 
edly such  a  principle,  as  a  general  rule,  pervades  all  the 
proceedings  of  the  court,  and  it  is  just  it  should  ;  but  it  is 
not  inflexibly  maintained  in  all  cases,  when  the  court  are 
desired  to  protect  parties  against  injustice  by  a  summary 
interposition  of  their  control  over  their  own  proceedings. 
Not  a  few  cases  are  found  in  the  books  where  the  courts 
have  granted  a  new  trial  expressly  to  enable  a  party  to 
plead  a  defence,  of  which,  by  an  inadvertence  of  himself 
or  his  attorney,  he  omitted  to  avail  himself  in  the  proper 
time.  Of  course  this  will  be  done  only  in  strong  and  fa- 
vorable cases,  to  prevent  manifest  injustice,  and  where  no 
injustice  can  be  occasioned  to  the  other  side.  I  see  no 
substantial  difference  between  granting  a  new  trial  to  let 
in  a  defence  which  is  disputed,  but  which  if  found  must 
be  conclusive  against  the  plaintiff,  and  staying  proceedings 
on  a  ground  which  is  not  disputed  by  the  plaintiff,  and 
which  is  in  its  nature  equally  conclusive.  Then  it  will  be 
found,  especially  in  cases  against  bail,  (I  do  not  mean  bail 
to  the  sheriff,  where  the  court  have  an  equitable  power  ex- 
pressly given  to  them  by  the  statute),  but.  against  the  bail 
to  the  action ;  that  the  court  have  repeatedly  stayed  pro- 
ceedings upon  motion  upon  equitable  grounds,  and  for 
irregularity,  where  the  bail  have  not  applied  at  the  earliest 
moment,  and  they  have  sometimes  stated,  when  the  late- 
ness of  the  application  has  been  urged  as  an  objection, 
that  the  consequence  of  that  falls  on  the  defendant,  who  is 
made  to  pay  the  costs  of  the  proceedings.  When  the  prin- 
cipal has  been  taken  in  execution,  the  bail  may  plead  this 
in  discharge  of  themselves  ;  and  it  is  suggested  in  a  note  of 
Sir  Henry  Gwillimto  Bacon's  Abridgment,  Audita  Querela 
B,  that  if  by  accident  they  omit  to  plead  it,  the  court,  on 
motion,  would  set'  aside  the  execution  issued  against  the 
bail.— 1  N.  R.  251;  2  M.  &  S.  238  ;  3  B.  &  C.  112;  6 
Taunt.  492. 
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The  court  always  shews  a  disposition  to  protect  the  sheriff 
when  he  has  acted  bona  fide,  and  there  seems  indeed  no 
good  reason  why  the  sheriff,  acting  in  execution  of  the 
King's  writ,  where  he  has  been  guilty  of  no  default  or 
neglect,  either  in  discharging  his  duty,  or  in  defending  him- 
self, should  not  be  as  liberally  protected  against  harsh  and 
unjust  consequences  as  bail,  who  have  voluntarily  become 
answerable  for  another  person's  default. — 7  Taunt.  297  ;  1 
Moore  43 ;  3  B.  &  A.  696 ;  3  Camp.  348.  If  at  any  time 
during  this  suit,  the  plaintiff  in  the  original  action  had  re- 
ceived satisfaction  of  the  debt  and  costs,  the  court,  I  con- 
ceive, would  interpose  and  relieve  the  sheriff ;  and  it  comes 
within  the  same  reason  when  the  plaintiff  seeks  to  render 
the  sheriff  liable  on  account  of  what  has  been  done  or 
omitted  in  respect  to  a  process  of  execution,  which  from 
the  first  was  illegal,  and  absolutely  void.  If  indeed  the 
sheriff,  from  any  idea  that  the  debtor  was  not  legally  in 
custody,  had  taken  upon  himself  to  discharge  him,  or  had 
connived  at  his  escape,  there  would  have  been  no  excuse 
for  his  not  having  relied  at  the  proper  time  on  the  supposed 
irregularity,  and  availing  himself  of  it  in  the  proper  man- 
ner ;  but  obeying  the  process  as  he  did,  and  always  mean- 
ing to  obey  it,  it  is  not  to  be  imputed  to  him  as  laches  that 
he  did  not  discover  its  illegality  before  it  had  been  pro- 
nounced in  the  cause  in  which  it  was  most  properly  exam- 
inable. 

On  the  whole,  it  seems  to  me  to  be  a  general  principle, 
that  the  court  can  control  its  own  proceedings  by  staying 
a  cause,  when  it  is  either  brought  or  proceeded  in  contrary 
to  good  faith,  and  when  the  ends  of  justice  manifestly  re- 
quire it;  that  it  does,  however,  govern  itself  by  certain 
restrictions  in  the  exercise  of  this  power,  and  will  not  in 
general  grant  such  relief,  unless  it  be  applied  for  in  rea- 
sonable time,  nor  when  the  defendant,  by  the  course  he  has 
taken,  can  be  fairly  considered  to  have  waived  the  ground 
on  which  he  afterwards  moves ;  that  the  rule  as  to  apply- 
ing at  the  earliest  possible  time,  however,  is  not  always 
rigidly  enforced,  but  the  court  can,  and  will,  in  their  discre- 
tion, admit  exceptions  to  it ;  and  that  although  I  do  not  find 
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a  case  under  circumstances  like  those  before  us,  where 
relief  has  been  so  afforded,  I  can  see  no  good  reason  for 
not  considering  this  as  coming  within  the  same  reason  as 
many  exceptions  which  may  be  found  to  this  rule  :  and  I 
am  therefore  of  opinion  that  upon  payment  of  all  costs, 
further  proceedings  in  this  action  should  be  stayed,  unless 
indeed  the  plaintiff  should  prefer  assenting  to  a  new  trial 
on  payment  of  costs,  in  which  case  the  defendant  may  in  a 
formal  manner  avail  himself  of  the  illegality  of  the  process, 
if  the  plaintiff,  for  any  reason,  desires  that  he  should  do  so. 

My  brothers,  I  believe,  continue  of  the  opinion  that  after 
the  trial,  and  after  the  time  for  moving  against  the  verdict, 
proceedings  cannot  be  stayed  for  a  cause  which  existed  in 
fact  at  the  time  of  plea  pleaded,  and  there  is  much  in  the 
books,  particularly  in  older  cases,  to  lead  to  that  conclusion. 
I  have  found  nothing  more  expressly  bearing  upon  the  point 
than  the  case  of  Spencely  v.  Marshall,  Ld.  Ray,  704  ;  but 
besides  that  the  courts  were  not  then  so  liberal  in  granting 
relief  in  furtherance  of  justice  as  they  now  are,  there  is  a 
wide  difference  between  the  facts  of  that  case  and  the  pre- 
sent, and  a  difference  that,  I  think,  would  clearly  affect  the 
claim  of  the  sheriff  to  relief.  Indeed,  I  have  no  idea  that 
the  motion  made  in  that  case  would  have  been  more  suc- 
cessful at  the  present  day,  for  the  Marshall  who  was  then 
charged  with  the  escape  must  have  known  that  the  proper 
entry  of  the  render  of  the  debtor  in  the  Marshall's  book — 
that  is,  in  his  own  book — had  not  been  made.  He  could  not 
have  been  ignorant  that  the  party  had  not  been  placed  in 
his  custody  according  to  the  practice.  The  irregularity 
(and  it  was  a  mere  irregularity)  was  one  of  which  he,  of 
all  others,  must  have  been  peculiarly  cognizant,  and  the 
court  therefore  naturally  said  that  it  seemed  to  be  a  trick 
to  keep  it  in  secret,  to  set  aside  a  verdict,  if  it  was  not 
according  to  the  defendant's  desire. 

Sherwood,  J.,  stated  that  he  adhered  to  the  opinion  ex- 
pressed by  him  last  term. 

Macaulay,  J. — Bearing  in  mind  that  this  verdict  is  only 
for  20Z,,  and  not  susceptible  of  any  appeal,  I  have  not  been 
able  to  satisfy  myself  that  the  defendant  ought  to  be  re- 
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lieved  at  this  late  stage  of  the  proceedings,  or  on  this 
application.  If  the  process  against  the  defendant  in  the 
former  suit  was  void,  the  sheriff  would  not  be  liable  for  the 
escape,  though  a  contrary  rule  prevails  where  it  is  merely 
erroneous  or  irregular.  But  such  defence  should  be  urged 
at  the  proper  period,  by  plea  or  in  evidence,  at  the  trial. 
No  sufficient  matter  of  defence,  existing  previously  to  that 
plea,  could  be  pleaded  puis  darrein  continuance,  and  after 
the  trial  the  latter  plea  is  not  admissible.  If  the  ca.  sa. 
now  in  question  is  void,  it  must  have  rbeen  so  ab  initio, 
and  the  fact  existing  the  matter  ought  to  have  been  shewn 
atNisiPrius,  or  suggested  upon  the  argument  of  the  demur- 
rer ;  and  I  fear  an  inadvertent  omission  to  search  minutely 
into  the  proceedings,  until  after  the  decision  of  this  court 
upon  the  special  case  and  demurrer,  will  not  enable  the 
court  to  look  back  for  the  defendant's  benefit.  The  subse- 
quent quashing  of  the  ca.  sa.  by  the  district  court  is 
immaterial ;  if  it  was  void,  it  never  could  have  had  any 
legal  existence.  Had  it  merely  been  erroneous  or  irregular, 
it  would  have  been  a  different  case;  and  coming  at  a  period 
at  which  the  defendant  could  not  avail  himself  of  its  resci- 
sion  at  the  trial,  it  would  be  open  to  the  court  to  consider 
whether  he  should  not  be  relieved  on  motion  under  the 
circumstances  of  the  error  or  irregularity  inducing  the  court 
below  to  set  aside  the  process  ;  and  if  the  defendant  could 
obtain  relief  by  audita  querela,  or  even  perhaps  in  error,  it 
would  be  of  course  to  stay  proceedings  on  a  summary 
application.  But  if  void  from  the  first,  the  act  of  the  dis- 
trict court  in  setting  it  aside  was  an  act  of  supererogation, 
and  inoperative.  Ignorance  of  its  being  so  void  does  not  seem 
a  sufficient  reason  for  admitting  the  objection  to  prevail 
now.  The  sheriff,  however,  excused  from  the  sufficiency 
of  a  party's  proceedings  previous  to  arresting  under  his 
process,  or  however  justifiable  in  arresting,  and  even  de- 
taining a  debtor,  though  such  process  be  void  or  voidable. 
I  apprehend  that  when  called  upon  to  answer  for  an  escape 
it  behoves  him  to  do  so,  and,  like  any  other  defendant,  to 
collect  the  materials  for  his  defence,  and  to  use  them  at  the 
proper  period,  with  equal  vigilance,  and  subject  to  the  like 
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consequences  in  the  event  of  omission,  whether  such 
omission  be  inadvertent  or  designed. — 8  Co.,  142  ;  1  Wil., 
98  ;  2  WiL,  385 ;  STWiL,  345  ;  F.  N.  B.,  104 ;  1  Sal.,  93, 
264;  Ld.  Ray.  591,  1295;  2  Bl.,  1183,4;  Str.,  197,  1075, 
4  Leon.,  24,  36  ;  4  Mod.,  14,  314  :  4  Ea.,  310  ;  4  Taunt., 
631  ;  6  Taunt.,  190.  The  court  often  goes  great  lengths 
in  favour  of  bails  and  of  sheriffs  likewise,  but  then  it  is 
upon  principles  peculiarly  applicable  to  them.  When 
brought  into  court  by  process,  and  called  upon  to  plead  to 
a  declaration  filed,  I  apprehend  they  are  treated  like  other 
parties  in  other  suits.  The  bail  are  indulged  in  surrender- 
ing their  principal  after  a  default,  and  the  sheriff  is  protected 
from  attachment  when  no  culpable  default  is  imputable  to 
him.  So  when  bail  are  proceeded  against  on  their  recog- 
nizance by  sci.  fa.,  and  a  default  obtained  by  nihils 
returned  instead  of  a  scire  feci  or  actual  notice — they  have 
been  held  entitled  to  object  in  error,  or  to  be  relieved  on 
audita  querela,  on  grounds  that  would  not  have  availed 
them  had  they  actually  appeared  or  pleaded. — Cro.  Jac, 
645,  6  ;  Sal.,  273  ;  Yel.,  42  ;  2  Buls.,  60  ;  8  Mod.,  280  ;  8 
T.  R.,  222  ;  3  B.  &  P.,  13;  15  Ea.,  254;  3  B.  &  C.,  112  ; 
4D.  &  R.,  712;  5  B.  &  C,  244. 

I  have  not  been  able  to  satisfy  myself  that  a  motion  in 
arrest  of  judgment,  after  a  judgment  on  demurrer,  can  be 
entertained  in  the  same  court,  unless  after  the  trial,  or  some 
subsequent  proceedings,  the  state  of  the  record  shall  have 
been  changed  so  as  to  present  some  new  question,  arising 
out  of  an  altered  state  of  the  facts.  Upon  the  same  record, 
after  judgment  on  demurrer,  transit  in  rem  judicatam — and 
it  is  a  rule  of  proceeding,  that  all  objections  existing  at  any 
particular  stage  of  the  cause  must  be  urged,  or  shall  be 
considered  as  waived  ;  and  after  a  matter  is  once  de- 
liberately decided,  the  court  will  not  allow  the  proceedings 
to  be  directly  or  indirectly  revived  at  ulterior  stages,  or 
upon  renewed  motion.  This  I  take  to  be  the  most  satis- 
factory ground  for  concluding  the  parties  after  the  decision 
of  a  demurrer.  All  objections  then  open  should  be  made, 
and  if  not  made  they  are  regarded  as  abandoned;  and  at  all 
events  judgment  having  passed  on  the  pleading,  its  suffi- 
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ciency  cannot  be  reviewed  on  the  suggestion  of  fresh 
exceptions,  that  might  and  ought  to  have  been  detected 
and  urged  originally  ;  this  is  a  more  satisfactory  reason 
than  to  say  that  the  court  will  not  allow  themselves  to  be 
informed  by  an  amicus  curia  that  they  have  done  wrong. 
The  latter  is  an  argument  for  this  rule,  not  the  only  or  best 
reason. 

Per  Cur. — Rule  discharged. 


Smart  v.  Stuart. 

Were  the  plaintiff  declared  in  an  indenture  of  lease,  not  setting  out  any  cove- 
nant for  quiet  enjoyment,  (the  lease  itself  in  fact  containing  none,)  and  as- 
signed as  a  breach  that  the  defendant  had  hindered  the  plaintiff  from  entering 
on  the  demised  premises  at  the  time  when  the  term  commenced,  and  hath  con- 
tinually since  kept  him  out ;  to  which  (he  defendant  pleads  merely  a  denial  of 
having  hindered  the  plaintiff  from  entering  and  enjoying,  and  the  jury  on  this 
issue  found  for  the  plaintiff.  The  court  refused  to  set  aside  the  verdict— hold- 
ing that  there  was  an  implied  covenant  for  quiet  enjoyment,  and  that  proof  of 
the  defendant's  refusing  to  give  possession  to  the  plaintiff,  amounted  to  a 
breach  of  it. 

The  plaintiff  sued  the  defendant  in  covenant.  His  de- 
claration set  forth  a  demise  of  certain  land  by  defendant  to 
plaintiff,  to  hold  for  ten  years,  at  an  annual  rent,  containing 
several  special  stipulations  respecting  improvements  to  be 
made  on  the  premises.  It  was  not  stated  that  the  lease 
contained  any  covenant  for  quiet  enjoyment,  but  the  breach 
assigned  was,  "  that  the  plaintiff  had  not  peaceably  and 
quietly  occupied,  possessed  and  enjoyed  the  premises,  ac- 
cording to  the  tenor  and  effect  of  the  said  indenture  ;  but 
that  on  the  contrary,  the  defendant  hindered  and  prevented 
the  plaintiff  from  entering  on  the  said  demised  premises  at 
the  time  when  the  said  demise  commenced,  and  from  thence 
hitherto  wholly  kept  the  plaintiff  out  of  the  possession  of 
the  said  demised  premises  contrary  to  the  tenor  and  effect 
of  the  said  indenture,  and  of  the  covenant  of  the  said  de- 
fendant in  that  behalf  made  as  aforesaid." 

The  defendant  answers  that  he  did  not  hinder  or  prevent 
the  plaintiff  from  entering  on  the  demised  premises  at  the 
time  when  the  demise  thereof  to  him  commenced,  and 
hath  not  from  thence  hitherto  kept  plaintiff  out  of  the  pos- 
session of  the  said  premises,  contrary  to  the  tenor  and 
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effect  of  the  said  indenture  ;  and  at  the  trial  before  Mr.  Jus- 
tice Sherwood,  at  the  last  assizes  for  the  Eastern  district, 
it  was  objected  that  ttie  plaintiff  could  not  recover,  because 
a  covenant  to  permit  the  lessee  to  enter  could  not  be  im- 
plied, and  if  it  could,  the  plaintiff  should  have  declared  on 
the  indenture  according  to  its  legal  effect,  and  should  have 
set  out  such  a  covenant  whereas  no  allusion  is  made  to  any 
covenant  of  the  kind,  except  in  stating  the  breach.  The 
indenture  in  fact  contained  no  covenant  for  quiet  enjoyment, 
or  that  the  plaintiff  should  be  permitted  to  enter. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  on  these  objections. 

Robinson,  C.  J. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover.  The  defendant  by  his  deed  demises 
the  premises  to  hold  for  ten  years  from  a  certain  day — viz., 
the  1st  of  April  following  the  date — and  I  think  that  cove- 
nant lies  upon  the  demise,  not  merely  after  ouster  and 
eviction  when  the  lessee  has  entered,  but  upon  an  implied 
covenant  that  he  shall  be  permitted  to  enter  and  enjoy 
where  he  has  never  been  allowed  to  enter  into  possession. 
The  old  cases  are  not  consistent  certainly,  but  upon  a  re- 
view of  them  they  lead  to  this  conclusion.  I  refer  particu- 
larly to  Sid.  429,  1  Ventr.  45,  S.  C.  better  reported  ;  Owen 
105 — bearing  in  favor  of  the  defendant's  objection  on  this 
point ;  and  to  1  Show  388,  Hob.  12,  2  Keb.  569,  and  6  T. 
R.  458,  as  establishing,  in  my  opinion,  the  contrary  doctrine, 
and  shewing  that  a  covenant  that  the  lessee  may  enter  and 
enjoy  may  be  implied,  and  an  action  sustained  upon  it  if 
the  lessee  has  been  prevented  from  entering  and  enjoying. 
The  principle  is  stated  broadly  in  one  of  the  cases  in  Keble, 
"  that  the  law  makes  a  covenant  whenever  the  party  will 
contravene  his  agreement  by  deed,"  and  nothing  can  be 
clearer  than  that  the  lessor  agreed  by  this  demise  that  the 
lessee  should  enter  on  the  1st  April,  and  enjoy  possession 
from  thence  for  ten  years.  With  respect  to  the  other  objec- 
tion, that  if  such  a  covenant  is  raised  by  the  deed,  it  ought 
to  have  been  staled,  it  seemed  to  me,  upon  the  argument, 
that  the  plaintiff  ought  to  have  pleaded  the  deed  according 
to  its  legal  effect,  and  that  he  ought  not  to  have  omitted  all 
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statement  of  a  covenant  until  he  came  to  the  breach — 2 
Ventr.  145  ;  4  Mod.  149  ;  but  it  is  quite  clear  that  the  cases 
of  Siddon  v.  Swate,  13  Ea.  63,  and  Duke  of  St.  Albans  v. 
Ellis,  16  East,  352,  fully  sustain  such  a  mode  of  declaring 
as  the  plaintiff  has  adopted  here.  It  is  moreover  to  be  con- 
sidered that  the  defendant  by  his  plea  has  tendered  an  issue 
upon  the  breach — neither  denying  the  existence  of  the 
covenant,  nor  objecting  that  it  was  not  directly  averred. 

Sherwood,  J. — This  action  is  brought  upon  a  covenant 
supposed  to  be  implied  in  the  word  demise.  The  lease 
was  made  to  the  plaintiff  by  the  defendant,  by  deed  of  cer. 
tain  premises,  for  a  term  of  years,  to  commence  on  a  day 
stated  in  the  lease,  and  on  that  day  the  plaintiff  demanded 
possession  of  the  houses,  lands,  &c,  so  demised,  and  the 
defendant  refused  to  give  it,  which  refusal  is  the  only 
breach  of  covenant  assigned  in  the  declaration.  At  the  trial 
of  the  cause,  I  thought  there  was  no  implied  covenant  to 
give  possession,  and  I  still  incline  to  the  same  opinion. 
The  word  demise  implies  a  covenant  for  quiet  enjoyment, 
and  that  the  lease  is  valid,  and  not  void  or  voidable.  A 
breach  of  the  covenant  for  quiet  enjoyment,  either  expressed 
or  implied,  occurs  where  the  lessor  does  any  act  of  annoy- 
ance to  the  occupation  of  the  premises,  which  prevents  the 
lessee  enjoying  his  property  in  so  ample  a  manner  as  he  is 
entitled  to  do  by  the  terms  of  the  lease — as  by  eviction,  or 
by  erecting  buildings  on  the  premises  for  his  own  use  ;  but 
the  act  so  done,  whatever  it  be,  must  be  in  the  assertion  of 
a  title  in  himself,  and  not  a  mere  tortious  act,  without  any 
claim  of  title,  for  which  an  action  of  trespass  would  lie  by 
the  lessee.  It  appears  by  the  case  of  Pomfret  v.  Recroft,  13 
Ea.  72  ;  Sid.  21 ;  1  Taunt.  321,  that  a  mere  nonfeasance 
is  not  a  breach  of  the  covenant  for  quiet  enjoyment  ;  there 
must  be  a  misfeasance  after  the  lessee  is  in  possession  in 
the  way  of  disturbance  in  the  title.  The  plaintiff  in  this 
case  was  never  in  possession,  and  the  defendant's  refusal 
to  give  him  possession  was  a  nonfeasance,  and  his  remain- 
ing in  possession  was  a  tortious  act ;  but  the  plaintiff  had  a 
legal  remedy.  He  might  have  brought  ejectment,  and 
then  trespass  for  mesne  profits  after  recovering  the  pos- 
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session  ;  it  was  not  necessary  even  to  make  an  entry  for 
that  purpose.— Bull,  N.  P.  103  ;  Doug.  485.  The  covenant 
for  quiet  enjoyment,~according  to  the  case  of  Ludwell  v. 
Newman,  6  T.  R.  459,  means  that  the  lessor  agrees  to  give 
the  lessee  a  legal  right  of  entry  into  the  demised  premises, 
as  well  as  the  peaceable  possession  of  them  after  entry. 
When  the  lessor  has  made  a  previous  lease  of  the  premises 
to  a  stranger,  and  the  second  lessee  cannot  lawfully  enter 
nor  support  an  action  of  ejectment  on  his  lease  against  the 
tenant  in  possession,  that  case  is  an  authority  to  shew  that 
an  action  for  breach  of  covenant  for  quiet  enjoyment  lies. 
In  that  case  it  was  proved  that  the  plaintiff  had  previously 
brought  ejectment,  which  failed,  in  consequence  of  a  para- 
mount title.  In  principle,  therefore,  that  case  is  precisely 
similar  to  the  others  I  cited,  before.  It  was  the  want  of  title 
upon  which  the  court  rested  their  judgment.  In  the  pre- 
sent case  the  title  to  the  plaintiff  is  perfectly  valid,  and  he 
might  have  obtained  possession  by  legal  means ;  and  here 
lies  the  difference  between  this  case  and  that  of  Ludwell  v. 
Newman. 

As  there  was  no  covenant,  either  express  or  implied,  to 
give  up  the  possession,  I  think  the  plaintiff  cannot  support 
this  action,  but  should  resort  to  that  of  ejectment.  When 
the  law  gives  a  specific  remedy  for  wrongfully  holding  the 
possession,  it  is  certainly  unnecessary  to  resort  to  an  im- 
plied remedy,  even  if  it  were  practicable,  but  I  think  it  is 
not,  according  to  the  principles  of  all  the  cases. 

Macaulay,  J. — The  indenture  of  lease  set  out  shews  a 
right  of  entry  in  the  plaintiff  on  the  1st  April  1835,  on 
which  day  he  went  upon  the  premises  and  demanded  pos- 
session, which  was  refused  by  the  defendant.  The  lan- 
guage of  the  demise  imports  in  law  a  covenant  for  quiet 
enjoyment,  and  the  cases  seem  to  establish,  that,  though 
not  declared  on  specially  and  in  due  form  as  a  covenant, 
yet,  if  upon  the  face  of  the  declaration  an  implied  cove- 
nant in  law  exhibits  itself,  the  court  when  called  upon 
must  take  notice  of  the  same,  and  allow  the  benefit  thereof 
to  the  party,  judging  of  the  instrument  set  out  on  the  plead- 
ings according  to  its  legal  operation  and  effect.    If  so,  a 
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covenant  for  quiet  enjoyment  results  upon  the  face  of  the 
record,  and  the  plaintiff  has  assigned  a  breach.  The  only 
remaining  point  is,  whether  the  facts  alleged  and  proved  by 
way  of  breach  in  themselves  amount  to  a  breach  of  the  im- 
plied covenant  for  quiet  enjoyment ;  and  it  appears  to  me 
that  they  do.  A  refusal  in  the  lessor  to  deliver  possession  to 
the  lessee  upon  his  entering  upon  the  premises  and  de- 
manding it,  would  constitute  a  breach  of  such  covenant, 
upon  a  principle  similar  to  that  on  which  it  was  decided  that 
a  prior  lease  or  incumbrance  would  have  that  effect,  though 
the  lessee  never  entered.  The  covenant  is,  that  the  plain- 
tiff should  securely  enjoy,  without  the  let,  suit,  interruption, 
hindrance,  or  denial  of  the  defendant,  and  a  denial  is 
proved.— 6  T.  R.  45S. 

Per  Cur.  (Sheravood,  J.,  dissentiente) — Postea  to  the 
plaintiff. 


Woodruff  v.  Campbell. 

It  is  no  ground  for  a  new  trial,  that  a  witness  who  was  subpoenaed  did  not 
attend,  having  been  engaged  on  some  public  works. 

Sherwood^  H.,  obtained  a  rule  nisi  for  a  new  trial  in  this 
case,  after  the  verdict  for  the  plaintiff,  on  the  ground  that  a 
witness,  very  essential  to  the  defence,  could  not  attend.  It 
was  shewn  that  the  witness  had  been  regularly  subpoenaed, 
and  that  he  was  not  detained  by  illness,  or  any  cause  that 
made  his  attendance  impossible ;  but  merely,  that  being  one 
of  a  board  of  commissioners  for  a  public  work,  his  presence 
would  be  required  in  another  part  of  the  province,  and  the 
public  service  would  receive  detriment  if  he  obeyed  the 
subpoena. 

Draper  shewed  cause. 

The  court  said  they  could  not  set  aside  the  verdict  on  this 
ground.  It  would  be  setting  a  dangerous  precedent.  It 
was  the  duty  of  a  witness,  when  subpoenaed,  to  obey  the 
process;  and  if  he  failed,  the  party  who  suffers  in  conse- 
quence must  take  his  redress  against  him.  There  would 
be  no  security  or  certainty  in  the  administration  of  justice, 
if  a  new  trial  were  to  be  granted  on  account  of  the  absence 
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of  a  witness,  who,  being  subpoenaed,  had  it  in  his  power 
to  attend,  but  chose  to  give  the  preference  to  some  other 
call  of  duty  or  business. 

Per  Cur.— Rule  discharged. 


Doe  ex  dem.  Smith  v.  Roe. 

Service  on  a,  person  (not  shewn  to  be  a  servant  of  the  tenant)  on  the  pre- 
mises claimed  in  ejectment,  explaining  the  meaning  and  intent  thereof, 
held  insufficient,  without  shewing  the  tenant  had  received  it. 

The  tenant  in  possession  in  this  suit  being  an  unmarried 
man,  the  declaration  was  served  by  leaving  a  copy  with  a 
grown-up  woman  living  in  his  house,  and  explaining  to 
her  the  meaning  and  intent  of  the  service.  It  was  sworn 
that  his  brother,  who  also  lived  in  the  same  house  with 
him,  was  informed  of  the  declaration  having  been  so 
served,  and  that  the  intent  and  meaning  of  the  service  was 
explained  to  him.  It  was  not  shewn  that  the  woman  was 
servant  of  the  tenant  in  possession,  but  merely  that  she  re- 
sided in  his  family. 

The  court  determined  that  they  could  not  recognize  the 
service,  because  it  was  not  shewn  that  the  tenant  ever 
received  the  declaration,  or  acknowledged  having  received 
it, — and  they  discharged  the  rule  which  had  been  granted.  , 


Crooks  et  al.  v.  Law. 

A  plaintiff  may  recover  on  an  express  promise  to  pay  a  specific  sum,  though 
such  promise  were  made  on  the  occasion  of  presenting  the  account  due  to 
the  defendant ;  no  admission  of  which  account  could,  according  to  the 
statute  2  Geo.  IV.,  c.  13,  1821,  be  received  in  evidence,  the  account  ren- 
dered being  in  New  York  currency,  and  the  books  from  which  the  account 
was  taken  being  also  kept  in  that  currency. 

The  defendant  had  dealt  with  plaintiff's  testator  as  a 
merchant,  and  an  account  had  been  rendered  in  which  the 
items  were  charged  in  New  York  currency,  but  at  the  foot 
of  the  account  the  sum  due  was  turned  into  provincial 
currency.  When  this  account  was  rendered  the  clerk  or 
agent  of  the  plaintiff  who  delivered  it,  conversed  about  it 
with  the  defendant,  who  not  disputing  the  account  said,  u  I 
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can't  pay  you  all,  but  I  will  pay  you  two  or  three  hundred 
dollars  in  a  few  months."  No  account  was  produced  in 
evidence,  but  it  was  proved  that  the  one  delivered  was 
transcribed  from  the  testator's  books,  which  were  kept  in 
New  York  currency.  It  was  objected  that  our  statute  of 
1822  ch.  13  prevents  the  plaintiffs  from  recovering  by  ex- 
cluding the  evidence  of  admission  of  the  account  which 
had  been  stated  in  New  York  currency.  The  second  sec- 
tion of  the  statute  enacts,  "  that  after  the  first  of  July  1822, 
no  rendering  of  any  merchant's  or  other  account  entered  and 
made  out  after  that  date  within  this  province  shall  be  con- 
sidered a  demand,  nor  shall  any  admission  of  any  such 
account  be  given  in  evidence  as  an  acknowledgment  of  a 
debt,'  unless  such  account  shall  have  been  entered,  made 
and  rendered  in  provincial  currency  at  five  shillings  to  a 
dollar."  And  in  the  following  section  it  is  enacted,  "  that 
no  shop  book  of  any  merchant  or  tradesman  made  up  and 
kept  within  this  province  shall  be  received  in  any  court  of 
law  as  evidence  for  such  merchant  or  tradesman,  as  far  as 
respects  any  entries  made  therein  after  the  said  1st  July 
1822,  unless  such  entries  shall  be  made  therein  in  provin- 
cial currency  as  aforesaid. 

Upon  this  objection  the  plaintiffs  were  nonsuited,  with 
leave  to  move  ;  and  a  motion  was  accordingly  made  by 
them. 

Robinson,  C.  J. — The  second  clause  is  express  against 
receiving  in  evidence  any  admission  of  an  account  as  an 
acknowledgment  of  a  debt,  unless  such  account  has  been 
entered,  made  and  rendered  in  provincial  currency.  What- 
ever, therefore,  may  be  the  amount  of  this  account,  and  I 
believe  it  is  considerable,  the  plaintiffs  clearly  cannot 
recover  by  shewing  that  acknowledgment  of  the  account. 
If  it  were  not  for  this  objection,  the  plaintiffs  might  properly 
have  received  a  verdict  for  the  balance  of  the  account  ren- 
dered, for  it  seems  that  the  defendant  tacitly  at  least 
admitted  its  correctness.  But  it  is  too  much  to  hold  that 
because  the  plaintiffs  cannot  recover  the  amount  of  the 
account  upon  evidence  of  its  correctness  being  acknow- 
ledged by  the  defendant,  they  cannot  recover  any  less  sum 
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upon  proof  of  a  distinct  promise  to  pay  such  sum  in  part  of 
the  account.  Here  the  defendant,  talking  of  the  account, 
said  he  would  pay  $200  or  $300,  in  a  few  months.  This 
is  "  no  admission  of  the  account  given  in  evidence  as  an 
acknowledgment  of  a  debt ;"  it  is  a  distinct  promise  to  pay 
a  sum  named — good  evidence,  I  think,  upon  an  account 
stated.  If  proof  of  the  account  were  relied  on,  it  would 
establish  a  claim  to  a  much  larger  verdict. 

The  statute,  though  passed  to  remedy  an  inconvenience, 
is  penal  in  its  operation,  for  it  may,  when  it  is  enforced, 
result  in  the  total  loss  to  the  creditor  of  an  honest  debt.  It 
would  not  be  proper  therefore  to  stretch  it,  by  any  latitude 
of  construction,  beyond  the  strict,  import  of  its  language : 
but  to  give  it  the  effect  which  the  defendant  desires,  would 
be  to  say  that  a  plaintiff  shall  not  avail  himself  of  a  promise 
made  by  his  debtor  to  pay  him  a  stated  sum,  if  such  promise 
shall  be  shewn  to  have  been  made  in  the  course  of  a  con- 
versation about  an  account  rendered  in  provincial  currency. 
It  was  proved  here  that  the  plaintiff's  testator,  as  a  merchant, 
had  had  dealings  with  the  defendant,  and  had  an  account 
against  her ;  that  conversing  about  this  account,  she  pro- 
mised to  pay  $200  or  $300  in  a  few  months.  This  promise 
is  not  an  admission  of  the  account,  but  an  admission  that 
she  had  dealings  to  the  extent  stated.  I  conceive  it  to  be  a 
good  promise  to  pay  $200  or  $300 ;  and  therefore  I  think 
the  nonsuit  granted  on  this  objection  should  be  set  aside. 
Although  an  express  admission  of  this  account  rendered 
could  not  have  been  received  in  evidence  as  an  acknow- 
ledgment of  a  debt  to  that  amount,  yet  the  promise  to  pay 
an  express  sum,  admitted  by  the  debtor  in  terms  to  be  due, 
may  be  enforced  as  a  distinct  admission  that  she  had  got 
goods  to  that  amount,  and  a  promise  upon  good  considera- 
tion to  pay  the  sum  named 

Sherwood,  J.,  of  the  same  opinion. 

Macaulay,  J. — The  statute  is  penal  in  its  operation,  and 
it  is  not  necessary  to  construe  it  literally  when  injustice 
would  follow.  Upon  the  evidence,  the  plaintiffs  are  not 
entitled  to  recover  the  amount  of  the  account  as  being 
admitted — the  act  declaring  that  no  admission  of  such  an 
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account  shall  be  given  in  evidence  as  an  acknowledgment 
of  a  debt ;  but  a  promise  to  pay  a  sum  of  money  superadded, 
or  independently  made  upon  a  valid  consideration,  would 
seem  to  form  a  case  beyond  its  provisions.  Here  was 
ample  consideration  for  the  promise  to  pay  $200  or  $300 ; 
and  it  may  well  be  separated  from  the  admissjon  of  the 
account,  so  as  to  enable  the  plaintiffs  to  recover,  not  upon  an 
implied  promise  in  law  resulting  from  an  admission  of  the 
account,  but  upon  an  express  promise  in  fact  to  pay  $200 
or  $300  in  consideration  and  on  account  of  a  debt  previously 
acknowledged  to  be  due ;  not  because  she  admitted  the 
account  simply,  but  because  she  promised  to  pay  a  specified 
sum.  There  is,  however,  room  to  doubt  touching  the  con- 
struction of  the  statute  as  applied  to  this  evidence.  That 
adopted  accords  with  the  justice  of  the  case.  Many  cases 
under  the  Statute  of  Limitations  shew  that  though  the  ac- 
knowledgment of  a  debt  may  be  evidence  of  a  promise  to 
pay  it,  yet  it  is  not  in  itself  a  promise  to  do  so.  The  admis- 
sion of  an  account  may  be  one  thing,  and  a  promise  to  pay 
the  whole  or  a  part  of  the  amount  of  such  account  another 
thing.  In  this  instance  the  promise  would  want  considera- 
tion and  be  nudum  pactum,  unless  the  admission  of  the 
account  be  adopted  as  the  consideration,  and  I  think  it  may 
be  so 'adopted.  Notwithstanding  the  acts  prohibit  a  re- 
covery as  upon  an  account  stated  or  an  acknowledgment 
of  the  account  and  implied  promise  in  law,  yet  a  sufficient 
moral  obligation  to  pay  the  debt  remains  to  support  an 
action  upon  an  express  promise.  The  decisions  under  the 
Statute  of  Limitations,  insolvent  acts,  and  many  other  posi- 
tive legislative  provisions,  amply  shew  that,  though  under 
certain  circumstances  all  right  of  action  may  be  denied  or 
taken  away,  yet  that  a  sufficient  consideration  may  continue 
to  support  an  express  promise  to  pay,  and  to  give  a  remedy 
by  reason  of  such  promise  that  did  not  previously  exist  and 
would  not  otherwise  have  accrued. 

Per  Cur. — Rule  absolute. 
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Clement  v.  Shriver. 

The'stat.  4  Will.  IV.,  ch.  1,  sec.  53,  does  not  authorize  a  writ  against  a  mere 
tenant  at  will,  though  he  continue  to  hold  after  notice  to  quit  and  demand 
of  possession.  The  statute  extends  only  to  tenants  holding  after  the 
expiration  of  their  term. 

Bell  moved  for  a  writ  to  commissioners  to  inquire  whether 
one  Shriver  does  not  wrongfully  hold  over  a  town  lot  in 
Niagara,  of  which  Lewis  Clement  is  owner.  The  affida- 
vits stated  that  McDonell,  a  farmer,  owner  of  the  property, 
had  let  Shriver  into  .possession  thereof  under  a  verbal 
agreement  that  he  should  keep  the  brewery  and  premises 
in  order  and  repair,  and  should  immediately  give  up  pos- 
session thereof  whenever  he  should  be  requested  by  Mc- 
Donell to  do  so,  without  paying  any  rent  for  the  premises : 
that,  through  several  assignments  the  property  had  come  by 
purchase  to  Clement :  and  that  on  demand  in  writing  to 
give  up  possession  Shriver  had  refused  to  do  so. 

Per  Curiam. — The  statute  4  Will.  IV.,  ch.  1,  sec.  53, 
applies  in  cases  where  tenants  hold  over  wrongfully  after 
their  term  has  expired.  A  term  must  have  been  created  by 
a  demise,  verbal  or  in  writing,  and  it  is  expressly  directed 
that  the  jury  to  be  summoned  shall  say,  upon  their  oaths, 
whether  the  person  complained  of  was  tenant  to  the  com- 
plainant for  a  term  which  has  expired.  In  this  case  there 
was  no  term,  and  in  fact  no  tenancy  as  between  Clement 
and  Shriver,  for  the  assignment  by  McDonell  determined 
the  will.  It  might  be  reasonable  to  extend  the  remedy  to 
clear  cases  of  tenancy  at  will,  as  well  as  where  there  has 
been  a  term,  but  the  court  cannot  do  it.  The  act  as  it 
stands  does  not  admit  of  it. 

Per  Cur. — Writ  refused.' 


Malone  v.  Handy. 

Payment  of  the  weekly  allowance,  after  a  defendant  in  custody  has  filed  his 
answers  to  interrogatories,  is  a  waiver  of  any  objections  to  the  answers  ; 
and  the  plaintiff  has  no  right  to  file  further  interrogatories  without  leave 
of  the  court. 

An  application  was  made  at  chambers  to  discharge  the 
defendant,  a  prisoner  in  execution,  for  non-payment  of  the 
weekly  allowance.    The  rule  ordering  the  weekly  allow- 
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ance  had  been  served  18th  February  1836.  On  12th  March, 
the  plaintiff  filed  interrogatories,  to  which  answers  were 
filed  by  the  defendant  on  the  22nd  April.  No  payment  of 
the  allowance  had  been  made  in  the  interval,  but  on  the 
Monday  after  the  22nd  April  the  five  shillings  were  paid. 
On  30th  April  the  plaintiff  filed  further  interrogatories,  but 
he  continued  to  pay  the  allowance  on  each  successive 
Monday  afterwards  until  Monday  6th  June,  when  no  pay- 
ment was  made.  The  defendant  did  not  answer  these  last 
interrogatories;  and  on  17th  June  he  applied  to  the  Chief 
Justice  at  chambers  for  his  discharge.  The  plaintiff  then 
objected — 1st,  because  he  contended  the  first  interrogatories 
had  not  been  sufficiently  answered ;  2nd,  because  no 
answers  had  been  filed  to  the  second  interrogatories  filed 
on  the  30th  April.  The  defendant  insisted — 1st,  that  the 
plaintiff  had  no  right  to  file  additional  interrogatories,  at 
least  without  order  or  leave  of  the  court ;  and  2ndly,  that  by 
continuing  to  pay  the  allowance  after  he  did  file  them,  he 
waived  them,  and  cannot  capriciously  revert  to  them,  and 
rely  upon  them  as  an  excuse  for  making  no  payment. 
Term  being  at  hand,  the  Chief  Justice  reserved  the  case 
for  the  consideration  of  the  court. 

The  court  decided,  that  by  his  payments  made  after 
22nd  April,  the  plaintiff  must  be  taken  to  have  admitted 
the  sufficiency  of  the  answers  to  the  first  interrogatories ; 
and  waived  also  the  receiving  any  answer  to  his  second 
interrogatories,  for  he  continued  his  payments  to  the  6th 
June.  They  held  further,  that  the  plaintiff  had  no  authority 
to  put  the  defendant  to  answer  additional  interrogatories. 

The  defendant  was  therefore  discharged. 


Copping  v.  McDonell. 

The  court  will  not  give  any  direction  as  to  how  a  plaintiff  must  proceed,  who 
removes  his  cause  from  the  district  court  into  the  K.  B.  by  certiorari. 

This  action  being  commenced  in  the  district  court,  the 
plaintiff,  after  declaring  and  before  plea  filed,  removed  the 
case  by  certiorari  into  this  court ;  and  now  applied  to  the 
court  by  his  counsel  to  know  what  should  be  his  next 
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step— whether  he  was  to  continue  the  cause  from  the  last 
proceeding,  as  of  course,  or  begin  de  novo. 

The  court  declined  advising  him,  telling  him  he  must 
proceed  as  the  law  and  practice  warranted,  and  that  they 
would  give  no  previous  direction. 


MICHAELMAS  TERM,  7  WILL.  IV. 


Wilcox  v.  Montgomery. 

In  trespass  qu.  cl.  /regit,  and  for  taking,  cutting  and  carrying  away  hay  and 
corn  of  plaintiff's,  and  converting,  &c,  the  plea  of  liberum  tenementum  is 
not  a  sufficient  answer  on  demurrer. 

Trespass  qu.  claus.fregit.  In  the  third  count  the  plain- 
tiff charged  the  defendant  with  breaking  and  entering  his 
close,  which  was  described  by  abuttals  ;  and  (among  other 
things)  with  mowing,  cutting  down,  and  carrying  away 
the  grass  and  corn  of  the  plaintiff;  and  seizing,  taking,  and 
carrying  away  the  same,  and  converting  it  to  his  own  use. 
To  this  liberum  tenementum  was  pleaded,  and  the  plaintiff 
demurred,  specially  assigning  for  cause,  that  the  plea  of 
liberum  tenementum  is  no  answer  to  the  seizing,  taking, 
and  carrying  away  the  hay-  and  corn  of  the  plaintiff,  and 
converting  them  to  defendant's  use,  as  complained  of  in 
that  count. 

Robinson,  C.  J. — Upon  consideration,  I  think  the  plea 
is  no  answer  to  that  injury,  and  that  the  plaintiff,  therefore, 
is  entitled  to  judgment  on  the  demurrer.  The  defendant, 
in  his  plea,  undertakes  to  answer  every  injury  complained 
of  in  the  third  count ;  and  if  he  does  notwithstanding  leave 
any  substantial  cause  of  action  unanswered,  which  is 
therein  declared  upon,  then  no  doubt  his  plea  is  bad, — 5  B. 
&  A.,  220.  The  seizing,  taking,  and  carrying  away  the 
hay  and  corn  of  the  plaintiff,  as  it  is  alleged  in  the  third 
count,  is  a  substantial  cause  of  action,  and  cannot  be 
treated  merely  as  aggravation. 
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The  only  question  therefore,  is,  whether  this  alleged 
injury  is  justified  by  pleading  that  the  freehold  of  the 
locus  in  quo  is  in  the  defendant.  As  to  this,  the  authority 
in  1  Roll.  406  is  in  point,  which  says  that  where  a  declara- 
tion was  in  trespass  qu.  cl.freg.  and  for  taking  timber, 
a  plea  making  title  to  the  close,  and  not  answering  as  to 
the  timber,  is  bad  ;  but  if  the  plea  shew  the  timber  to  have 
been  there  growing  it  is  sufficient. 

We  must  consider  then,  whether  it  is  the  plain  intend- 
ment of  the  plea  in  this  case,  that  the  hay  and  corn  were 
the  same  grass  and  corn  which  the  defendant  is  charged 
with  having  unlawfully  cut  from  the  premises  in  question  ; 
or  whether  it  may  not  as  well  (consistently  with  the  lan- 
guage of  the  count)  have  been  hay  and  corn  grown  else- 
where, and  of  which  the  plaintiff  may  have  been  the 
owner,  on  grounds  quite  independent  of  his  title  to  the 
land.  For  all  that  I  can  see  in  the  count,  it  may  have  been 
either  way ;  and  as  the  plea  correctly  follows  the  language 
of  the  count  in  this  respect,  it  stands  quite  uncertain.  The 
count  does  not  say  of  the  corn,  that  it  was  the  same  corn 
cut  on  the  land  ;  it  is  not  called  the  said  corn,  nor  is  there 
anything  but  the  mere  juxta-position  of  the  words,  and  the 
probability  that  it  was  the  same,  to  warrant  us  in  assuming 
that  it  was.  The  hay  is  subject  to  the  same  remark,  with 
this  consideration  in  addition,  that  it  is  grass,  and  not  hay, 
which  the  defendant  is  charged  with  having  cut,  and  that 
the  article  "  hay"  is  not  before  mentioned  in  connection 
with  the  land.  I  was  for  some  time  of  opinion  that  the 
inference,  both  as  to  the  hay  and  corn,  that  they  were  hay  and 
corn  growing  on  the  land  in  question,  was  sufficiently  plain 
in  the  statement  to  warrant  us  in  assuming  that  no  other 
hay  or  corn  could  be  intended  than  that  which  the  de- 
fendant was  charged  with  cutting.  But  it  is  necessary,  I 
think,  to  consider  that  the  plaintiff  might  undoubtedly 
have  had  hay  and  corn  which  did  not  grow  on  this  land, 
and  which  the  defendant  therefore  could  not  claim  merely 
on  the  ground  that  he  was  owner  of  the  soil ;  if  he  had 
such  hay  and  corn,  and  if  the  defendant,  when  he  broke  the 
close,  had  taken  it  and  carried  it  away,  it  is  clear  that  the 
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plaintiff  might  have  claimed  damages  for  such  a  trespass 
in  this  action,  and  that  he  might  either  have  declared  for 
that -injury  in  a  separate  county  or  have  included  it,  as  is 
done  here,  in  the  same  coant  with  the  trespass  to  the  close. 
In  the  latter  case  he  could  have  used  no  form  of  words 
more  proper  for  describing  such    independent  trespass 
than  are  contained  in  this  count — viz.,  "  that  the  defendant 
then  and  there  seized,  took,  and  carried  away  the  hay  and 
corn — to  wit,  twenty  cart  loads  of  hay,  and  twenty  cart 
loads  of  corn — of  the  said  plaintiff,  of  the  value  of  fifty 
pounds,  off  and  from  the  said  close,  and  converted  and 
disposed  thereof  to  his  own  use."    If  this  be  so,  it  is  plain 
that  as  liberum  tenementum  could  be  no  defence  to  such  an 
injury,  it  can  be  no  answer  to  the  taking  the  hay  and  corn 
charged  in  the  3rd  count ;  and,  as  the  demurrer  is  special, 
the  plaintiff  may  well  insist  upon  such  precision  and  cer- 
tainty in  the  plea  as  will  leave  no  doubt  on  this  point. 
The  judgment,  I  think,  should  be  for  the  plaintiff  on  the 
demurrer. 

Sherwood,  J.,  of  the  same  opinion. 

Macauxay,  J. — It  appears  to  me,  that  in  the  3rd  count 
of  the  declaration  three  distinct  acts  of  trespass  are  alleged  ; 
all  of  which  the  defendant  professes  to  answer  in  his  plea 
of  justification. — 

1st.  A  trespass  to  the  close  named  on  divers  days  and 
times. 

2nd.  Then  and  there  treading  down  and  spoiling  grass 
and  corn  of  the  plaintiff  then  and  there  growing,  and 
being  of  the  alleged  value  of  50/.,  and  with  cattle  eating 
up  and  depasturing  the  grass  and  corn  of  the  plaintiff,  of 
the  alleged  value  of  50/.,  then  growing  and  being  in  the 
said  close ;  and  with  other  cattle,  and  with  carts,  and 
waggons,  and  other  carriages,  crushing,  damaging,  and 
spoiling  other  the  grass  and  corn  of  the  plaintiff,  of  the 
alleged  value  of  50/.,  then  and  there  also  growing,  and 
being  &c. 

3rd.  Also,  then  and  there  mowing  and  cutting  down  the 
grass  and  corn  of  the  plaintiff  then  growing  in  the  said 
close,  and  then  and  there  seizing,  taking,  and  carrying 
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away  the  hay  and  corn  of  the  plaintiff,  of  the  alleged  quan- 
tity of  twenty  cart  loads,  and  value  of  50Z. 

To  all  these  trespasses  the  defendant  pleads  the  common 
bar  of  liberum  tenementum,  and  so  justifies.  In  the  introduc- 
tory part  of  the  plea  the  close  is  referred  to  as  the  said  close 
in  which,  &c. ;  and  the  grass  and  corn  growing  thereon,  and 
seemingly  above  mentioned,  are  called  the  grass  and  corn  of 
the  plaintiff.  These  last  mentioned  are  said  to  be  the  grass 
and  corn  growing  on  the  premises,  and  the  hay  and  corn 
seized  and  carried  off  the  close,  not  calling  them  the  plain- 
tiff's. 

I  am  of  opinion — 1st,  that  the  plea  sufficiently  answers 
the  trespass  to  the  close,  and  would  meet  the  whole  count, 
if  all  that  followed  were  matter  of  aggravation ;  but  it 
is  separable  and  entitled  to  be  regarded  as  alleging  in- 
dependent distinct  acts  of  trespass  to  the  grass,  hay,  and 
corn  of  the  plaintiff,  for  which  he  might  recover  damages 
on  that  count,  though  he  failed  to  rebut  the  plea  of  lib.  ten. 
as  to  the  close  itself.  2nd  :  I  am  of  opinion  that  the  plea 
is  insufficient  in  law  to  cover  the  trespass  secondly 
enumerated  and  sought  to  be  justified.  The  grass  and  corn 
are  admitted  in  the  plea  to  belong  to  the  plaintiff,  and 
consequently  the  common  bar  is  no  sufficient  answer  to 
the  trespasses  so  admitted  and  attempted  to  be  justified. 
The  defendant  does  not  plead  soil  and  freehold  in  the 
grass,  &c,  if  that  would  do.  It  is  consistent  with  soil 
and  freehold  in  the  defendant,  as  to  the  close  in  which,  &c, 
that  the  grass  and  com  belonged  to  the  plaintiff ;  and  the 
right  of  soil  and  freehold  is  no  authority  to  the  defendant 
to  destroy  the  plaintiff's  grass  and  corn  there  growing. 
The  defendant  should  have  avoided  the  admission  that 
they  belonged  to  the  plaintiff,  and  adverted  thereto  merely 
as  the  grass  and  corn  growing  on  the  premises, — when  the 
plea  would  have  been  good,  upon  the  ground  that  the  right 
of  property  in  the  soil  would  prima  facie  import  an  equal 
right  to  the  grass  and  corn  thereon  growing.  But  in  such  a 
case  it  is  manifest  that  the  defendant  would  assert  expressly 
that  the  soil  and  freehold  were  his ;  and  impliedly,  that 
the  grass  and  corn  were  his  also,  as  growing  thereon, — 
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equivalent  to  a  denial  of  property  in  the  plaintiff  in  either. 
The  defendant  would  justify,  not  breaking  the  close  or 
destroying  the  grass  and  corn  of  the  plaintiff,  but  the  entry 
into  his  own  close,  and  the  destruction  of  his  own  grass 
and  corn.  It  seems  to  me  this  part  of  the  plea  is  repug- 
nant, and  felo  de  se.  3rd :  I  think  that,  taking  the 
declaration  and  plea  together,  the  whole  claim  thirdly 
mentioned  would,  from  the  word  also,  be  understood  to  form 
a  joint  allegation,  and -to  relate  to  the  same  subject  matter — 
namely,  that  the  grass  and  corn  growing,  and  the  hay  and 
corn  seized,  are  the  same  ;  the  latter  being  the  produce  of 
the  farm  after  they  were  severed.  The  averment  is  sepa- 
rated from  the  previous  part  of  the  declaration  by  the  word 
"  also,"  but  is  not  so  divided  in  itself;  and  quantity  and 
value  are  not  attached  to  the  grass  and  corn  growing  and 
cut  down  independently  of  the  hay  and  com  seized  and 
taken  away,  but  follow  the  latter  as  apparently  applicable 
to  the  whole — a  construction  supported  by  previous  por- 
tions of  the  3rd  count.  In  this  plea  the  defendant  speaks 
of  mowing  and  cutting  the  grass  and  corn  growing  on  the 
premises,  and  of  seizing  the  hay  and  corn,  &c. ;  contem- 
plating and  meaning*  thereby,  as  I  infer,  certain  grass  and 
corn  while  growing,  and  the  same  hay  and  corn  after  being 
mowed  and  cut.  In  this  construction  the  plea  would  so 
far  be  sufficient,  because  the  right  of  property  would  be 
presumed  to  be  in  the  defendant,  as  owner  of  the  soil  and 
freehold ;  and  the  grass,  hay  and  corn  are  not  admitted  to 
be  the  plaintiff's.  If,  however,  the  hay  and  corn  seized, 
&c,  should  be  regarded  as  distinct  from  the  grass  and  corn 
growing  and  cut,  &c,  then  doubtless  the  plea  would  be 
insufficient,  as  being  no  answer  to  the  charge  of  seizing 
the  plaintiff's  hay  and  corn.  My  impression  is,  that  the 
defendant  ought  either  to  have  taken  issue,  or  new  assign- 
ment, as  the  facts  of  the  case  might  require  ;  but  being 
bad  in  part,  the  plea  is  bad  in  toto — consequently  the  judg- 
ment ought  to  be  for  the  plaintiff. 
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Jeffrey  v.  Lawrence, 

In  an  action  for  breach  of  promise  of  marriage,  though  the  jury  give  only 
one  shilling  damages,  plaintiff  is  entitled  to  full  costs. 

This  was  an  action  for  breach  of  promise  of  marriage. 
The  plaintiff  had  been  seduced  and  had  a  child,  of  which 
she  declared  the  defendant  to  be  the  father.  The  evidence 
was  extremely  slight  to  support  the  alleged  promise  of 
marriage ;  but,  as  there  was  some  evidence,  the  Chief 
Justice,  who  tried  the  cause,  felt  it  necessary  to  submit  it 
to  the  jury,  and  declined  to  nonsuit  the  plaintiff.  He 
charged,  however,  strongly  in  favor  of  the  defendant,  con- 
sidering the  evidence  of  a  promise  too  slight  and  unsatis- 
factory to  rely  upon.  The  jury  found  a  verdict  for  the 
plaintiff,  and  one  shilling  damages. 

Washburn  moved  for  a  certificate,  under  the  43rd  Eliz., 
to  deprive  defendant  of  costs. 

The  court  agreed  with  the  Chief  Justice  in  thinking  that 
a  certificate  ought  not  to  be  given.  It  was  for  the  jury  to 
weigh  the  evidence.  If  it  satisfied  them  that  the  plaintiff 
had  a  right  of  action,  (there  being  no  legal  objection  to  its 
sufficiency,)  it  seemed  difficult  to  account  for  such  small 
damages  being  given.  The  injury  was  not  trifling,  nor  the 
action  frivolous;  and,  admitting  the  right  to  recover,  it 
could  not  be  said  that  the  plaintiff  ought  not  to  have  sued 
in  this  court,  although  the  jury  had,  for  reasons  not  known 
to  the  court,  awarded  very  small  damages. 


The  King  v.  Patrick  Kenrey. 

A  person  who  has  been  convicted  of  a  capital  felony  at  a  court  of  oyer  and 
terminer,  may  be  brought  up  into  this  court  to  receive  sentence. 

The  defendant  in  this  case  was  convicted  of  arson  at 
the  assizes  at  Cornwall  in  1836,  and  upon  some  doubt 
respecting  the  legal  sufficiency  of  the  evidence,  Sherwood, 
J.,  before  whom  he  was  tried,  delayed  passing  sentence 
until  the  case  should  be  submitted  to  the  judges.  Before 
the  succeeding  assizes  in  1836,  the  judges,  on  considera- 
tion of  the  case,  were  clearly  of  opinion  that  the  conviction 
was  proper,  and  the  prisoner,  who  remained  committed  in 
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the  gaol  of  the  eastern  district,  would  have  received  sentence 
at  the  assizes  but  for  the  circumstance  that  the  crown 
officer  had  omittedto  take  down  the  indictment  on  which 
the  prisoner  had  been  tried,  and  there  was  no  record  of  the 
conviction  before  the  court. 

To  relieve  the  prisoner  from  a  protracted  imprisonment, 
the  court,  at  the  instance  of  the  Attorney  General,  had  him 
brought  up  by  habeas  corpus  on  the  first  day  of  this  term  ; 
and  the  indictment  being  removed  by  certiorari,  the  court, 
after  calling  upon  the  prisoner  to  say  whether  he  had  any- 
thing to  allege  in  arrest  of  judgment,  directed  sentence  of 
death  to  be  recorded  against  him. 

The  prisoner's  sentence  was  soon  after  commuted  to 
banishment  for  seven  years,  upon  his  petition  to  the  Lieut. 
Governor. 


McLeod  v.  Jackson. 

The  omission  of  an  averment  of  a  special  request,  where  required,  is  matter 
of  form  only,  and  cannot  be  objected  to  on  general  demurrer. 

Covenant  upon  a  deed,  by  which  the  plaintiff  mortgaged 
to  the  defendant  certain  real  estate,  to  secure  a  debt  due  of 
437/.,  and  the  repayment  of  a  loan  in  addition,  which  the 
defendant  stipulated  by  the  same  deed  to  make  to  the  plain- 
tiff, to  such  amount  as  to  increase  the  debt  in  the  whole 
to  700/.  The  deed  contained  no  express  covenant  binding 
the  defendant,  in  the  usual  words  of  a  covenant,  to  advance 
the  additional  sum  or  sums  of  money  ;  but  the  mortgage  was 
prefaced  by  a  recital,  that  "  the  party  of  the  second  part 
(the  defendant)  is  willing,  and  has  agreed  to  advance  to 
the  party  of  the  first  part,  any  such  sum  or  sums  of  money, 
so  as  the  whole  do  not  nor  shall  amount  to  more  than  the 
full  sum  of  700/.,  of  lawful  money."  Upon  this  clause  the 
plaintiff  brought  this  action,  charging  in  the  declaration 
that  the  defendant  covenanted  to  advance  such  further  sum 
or  sums  as  would  make  up  in  the  whole  700/.  ;  and  as- 
signing for  a  breach,  that  the  defendant  did  not,  nor  would, 
although  often  requested  so  to  do,  advance  and  pay  to  the 
plaintiff  such  sum  or  sums  of  money,  in  addition  to  the 
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debt  of  437/..  as  would  amount  in  the  whole  to  700/.  The 
defendant  demurred  generally  to  the  declaration,  and  the 
objection  raised  was  the  non-allegation  of  a  special  request 
in  the  declaration. 

Robinson,  C.  J. — The  court  are  of  opinion  that  the  ob- 
jection is  not  fatal  on  general  demurrer.  There  is  no 
doubt  that  no  right  of  action  in  this  case  could  accrue  till 
after  the  plaintiff  had  requested  the  advance  of  a  part  or  the 
whole  of  the  money.  The  obvious  effect  of  the  agreement 
was  to  bind  the  defendant  to  advance  to  the  plaintiff,  at 
such  times  as  he  required  it,  and  in  such  sums  as  he 
required  it,  not  exceeding  the  whole  sum  limited.  There 
was  no  precedent  debt  or  duty.  The  money,  when  ad- 
vanced, was  to  be  lent ;  and,  in  the  nature  of  the  case,  there 
could  be  no  obligation  till  the  request  was  made.  If  the 
plaintiff  requested  a  part  of  the  sum  to  be  advanced,  and  the 
defendant  refused,  there  would  be  a  breach  of  the  covenant 
as  to  such  part :  if  he  required  the  whole  to  be  advanced, 
and  the  defendant  refused,  then  he  failed  in  the  whole  : 
and  this  request  might  be  either  to  pay  all  in  one  sum,  and 
at  one  time,  or  the  plaintiff  might  have  requested  at;  several 
times  several  sums,  amounting  in  all  to  the  sum  limited. 
A  notice  that  he  wanted  the  money — or,  in  other  words,  a 
request — was  clearly  necessary,  to  entitle  the  plaintiff  to  an 
action.  Under  such  circumstances,  a  specified  request 
ought  to  have  been  averred  in  the  declaration  ;  and,  un- 
doubtedly, if  the  defendant  had  demurred  specially  for  the 
want  of  the  averment,  he  must  have  succeeded.  And  the 
case  of  Back  v.  Owen,  5  T.  R.  409,  and  the  earlier  au- 
thorities collected  in  a  note  in  the  case  of  Birks  v.  Trippet, 
1  Saund.  33,  would  compel  us  to  hold  that  the  request  in 
such  a  case  is  matter  of  substance,  and  that  the  "  licet  scepius 
requisitus"  could  be  of  no  avail,  and  could  not  help  even 
on  general  demurrer.  Indeed,  the  case  before  us  is,  in  my 
opinion,  one.that  should  more  strongly  lead  to  such  a  deci- 
sion than  the  case  of  Back  v.  Owen.  But  the  case  of 
Bowdell  v.  Parsons,  10  E.  R.  359,  not  only  overrules  those 
cases  in  express  terms,  but  lays  down  the  principles  so 
extensively  and  plainly,  that  the  court  cannot  deny  its 
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application  lo  this  case.  Since  the  stat.  4  Anne,  ch.  16, 
the  court  are  bound  to  give  judgment  (where  any  demurrer 
shall  be  joined)  according  as  the  very  right  of  the  cause  and 
matter  in  law  shall  appear  unto  them,  "  without  regarding 
any  imperfection,  omission,  or  defect  in  any  writ,  declara- 
tion, or  other  pleading."  Now,  we  are  bound  to  say  here, 
consistently  with  what  was  held  by  the  court  in  Bowdell  v. 
Parsons,  that  the  defendant,  being  often  requested  to  ad- 
vance such  sum  or  sums  of  money  as  would  make  up  the 
sum  of  700/.,  was  bound  to  do  so — that  he  was  so  requested 
is  alleged ;  the  objection,  therefore,  goes  only  to  the  want 
of  stating  time  and  place  ;  but  these  are  regarded  as  matter 
of  form,  since  neither  is  traversible.  The  general  venue 
in  the  declaration  applies  itself  to  all  facts  averred ;  and  the 
plaintiff  is  not  held  to  any  conformity,  as  to  time  or  place, 
in  the  evidence  given  at  the  trial.  In  truth,  therefore,  the 
time  and  place  of  the  request  are  not  matters  of  substance, 
and  the  request  itself  is  alleged. 
Sherwood,  J.,  of  same  opinion. 

Macaulay,  J. — It  appears  to  me  that  the  recital  of  the 
mortgage  set  out  on  oyer  contains  a  covenant  on  the  de- 
fendant's part  to  advance  to  the  plaintiff  on  request  such 
sum  or  sums  of  money  as,  in  addition  to  437/.,  should 
amount  to  700/. ;  and  that  in  the  first  count  in  the  declara- 
tion it  is  alleged  as  a  breach  of  such  covenant,  that, 
although  often  requested  so  to  do,  the  defendant  did  not, 
nor  would,  advance  to  the  plaintiff  such  sum  or  sums  of 
money,  or  any  part  thereof,  but  wholly  refused  and  neg- 
lected so  to  do.— 5  T.  R.  409  ;  10  Ea.  359  ;  14  Ea.  300  ; 
2  D.  &  R.  55.  I  am  of  opinion  that  this  shews  a  sub- 
stantial breach,  and  that  the  omission  to  add  time  and 
place  to  the  averment  of  a  request  is  matter  of  form 
and  not  of  substance,  and,  consequently,  objectionable 
only  on  special  demurrer.  Wherefore  judgment  should  be 
for  the  plaintiff.  * 

Per  Cur. — Judgment  for  the  plaintiff. 
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Scott  et  al.  v.  Heffernan. 

A  true  copy  of  non  bailable  process  must  be  served  on  the  defendant  in  a  cause. 

Taylor  moved  to  set  aside  service  of  non  bailable  pro- 
cess for  irregularity.  The  objection  was,  that  the  copy  of 
the  capias  bore  teste  2nd  November,  being  returnable  the 
first  day  of  this  term,  instead  of  being  tested  2nd  July,  as 
was  the  original— that  being  the  last  day  of  Trinity  term. 

The  court  made  the  rule  absolute,  as  it  appeared  lhat  a 
true  copy  of  the  process  had  not  been  served. 


Wilson  v.  Stevens. 

In  an  action  by  A.  against  CL,  B.  is  a  competent  witness  to  prove  that  he 
was  copartner  with  A.  in  the  transaction  out  of  which  the  action  arose, 
and  that  C.  had  paid  him. 

The  plaintiff  in  this  case  sued  in  assumpsit  for  goods 
sold  and  delivered  to  the  defendant.  The  evidence  shewed 
that  the  plaintiff  had  been  in  partnership  with  one  Perry  : 
that  the  defendant  was  to  get  out  lumber  for  Wilson  and 
Perry,  and  was  to  receive  advances  on  goods  from  this 
plaintiff's  shop,  on  the  condition  that  if  he  did  not  deliver 
the  lumber  to  Wilson  and  Perry,  he  was  to  pay  for  the 
goods.  It  seemed  rather  doubtful,  even  on  the  plaintiff's 
evidence,  whether  Wilson  and  Perry  were  not  partners  in 
the  shop,  as  well  as  in  the  purchase  of  the  lumber ;  and 
the  defendant,  in  order  to  shew  that  they  were,  called 
Perry  as  a  witness,  who  declared  that  he  was  partner  with 
the  plaintiff  in  the  shop  from  which  the  goods  were  fur- 
nished*: that  the  whole  transaction  was  a  partnership 
transaction,  between  himself  and  Wilson  on  the  one  side, 
and  Stevens  on  the  other,  and  that  the  defendant  had  paid 
him  in  full  for  the  goods.  At'the  trial,  coram  Sherwood,  J., 
if  was  objected  that  Perry  was  not  a  competent  witness  ; 
but  the  judge  ruled  that  he  was  competent  for  the  purpose 
for  which  he  was  called,  as  the  effect  of  his  testimony  was 
to  charge  himself,  and  could  in  no  manner  benefit  himself, 
either  individually  or  as  a  partner.  The  jury  found  for  the 
defendant.— Peake,  N.  P.  C,  21 ;  1  Esp.  N.  P.  C.  20 ;  4 
M.  &  S.  475. 

The  court  concurred  in  this  opinion,  and  discharged  a 
rule  msi,  which  had  been  granted,  to  set  aside  the  verdict. 
2  t  vol.  v. 
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In  trespass  against  several,  if  the  plaintiff  prove  a  cause  of  action  against  all 
upon  one  count,  and  -attempts,  but  fails  in  proving,  a  second  trespass  on 
another  count,  proving  it  against  some  of  the  defendants  only,  he  is  never- 
theless entitled  to  recover  for  the  trespass  first  proved. 

The  plaintiff  brought  trespass  against  five  defendants. 
The  declaration  contained  several  counts.  At  the  trial  at 
the  last  assizes  for  the  district  of  Newcastle,  before  Sher- 
wood, J.,  the  plaintiff  first  proved  a  trespass  against  all  the 
defendants.  He  then  attempted  to  prove  a  subsequent 
distinct  trespass,  which  would  have  been  covered  by 
another  count,  but  he  failed  to  establish  a  case  against 
more  than  one  or  two  of  the  defendants ;  wherefore  he 
abandoned  that  count,  and  reverted  to  the  trespass  first 
proved.  The  defendants  objected  that  he  could  not  do 
this  :  that  he  must  be  deemed  to  have  abandoned  the  first 
trespass,  and  must  confine  himself  to  the  last ;  and  their 
counsel  claimed  to  have  such  of  the  defendants  as  were 
not  implicated  in  the  trespass  last  proved  acquitted,  in  or- 
der to  call  them  as  witnesses  in  relation  to  the  latter 
trespass.  This  was  refused,  and  the  jury  found  for  the 
plaintiff  against  all  the  defendants,  and  211.  damages  for 
the  trespass  first  proved. 

Smith  obtained  a  rule  nisi  to  set  aside  the  verdict. 

Whitehead  shewed  cause. 

Per  Curiam. — If  there  had  been  but  one  count,  on  which 
the  verdict  could  be  rendered,  the  objection  would  have 
rested  on  different  ground  ;  but  as  this  case  was,  they  con- 
sidered that  the  plaintiff  had  clearly  a  right  to  recover 
against  all  the  defendants  upon  the  first  count  for  that 
trespass  which  he  had  proved  against  all ;  and  when  he 
found  that  he  could  not  establish  a  case  against  the  same 
defendants  in  respect  to  the  second  trespass,  there  could  be 
no  reason  why  he  might  not  abandon  that,  and  recover  a 
verdict  for  the  trespass  first  proved.  Such  a  course  pro- 
duced no  confusion  in  respect  to  damages. — 3  Esp.  Ca. 
202  ;  3  Stark  Ev.  1442,  1463.  It  was  evident  he  could  not 
upon  the  evidence  have  a  general  verdict,  giving  damages 
for  both  the  trespasses,  but  there  was  no  ground  for  con- 
fining the  plaintiff  to  the  latter  trespass  ;  and  his  failing  to 
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prove  all  he  attempted,  was  no  reason  against  his  recover- 
ing for  what  he  did  prove, — the  cause  of  action  being 
distinct  upon  the  record  in  separate  counts. 

Per  Cur. — Rule  discharged. 


Doe  ex  dem.  M'Nab  et  al.  v.  Sieker. 

Tenants  in  common  cannot  make  a  joint  demise  in  an  ejectment. 

In  this  ejectment,  tried  at  the  last  assizes  for  the  Midland 
District,  coram  Macaulay,  J.,  a  verdict  was  rendered  for 
the  plaintiff,  with  leave  reserved  to  defendant  to  move  to 
enter  a  nonsuit,  upon  an  objection  taken  at  the  trial  that  the 
lessors  of  the  plaintiff  being  tenants  in  common,  the  decla- 
ration improperly  stated  a  joint  demise,  whereas  it  had  been 
repeatedly  ruled  that  tenants  in  common  cannot  join  in  a 
demise. 

Per  Cur. — The  plaintiff  must  be  nonsuited  upon  this 
objection.  Notwithstanding  what  was  suggested  by  Gibbs, 
attorney  general,  as  amicus  curia,  in  the  case  of  Doe  ex 
dem.  Marsack  et  al.  v.  Read,  12  Ea.  61,  it  has  been  always 
clearly  held  that  tenants  in  common  cannot  join  in  a  demise ; 
and  there  is  good  reason  for  it,  as  they  may  hold  under  titles 
altogether  distinct.  In  a  late  case  in  England,  reported  in 
1  Ad.  &  El.  750,  this  point  was  expressly  adjudged. 

Per  Cur. — Rule  for  nonsuit  absolute. 


Doe  ex  dem.  Ross  v.  Ball. 

Where  a  defendant  has  entered  into  a  wrong  consent  rule,  and  at  the  trial 
refuses  to  confess  lease,  &c,  in  consequence  of  which  judgment  is  entered 
against  the  casual  ejector,  the  court  will  relieve  the  defendant,  on  payment 
of  costs. 

This  ejectment  was  tried  at  the  last  Niagara  assizes, 
coram  Sherwood,  J.  The  defendant  had  inconsiderately 
entered  into  a  consent  rule,  in  the  ordinary  form,  by  which 
he  admitted  himself  to  be  in  possession  of  a  lot  of  land 
named  (being  part  of  a  gore  lying  between  two  concessions 
of  the  township  of  Grimsby)  ;  whereas  the  defence  he  in- 
tended to  insist  upon  was,  that  the  premises  in  question 
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were  not  part  of  that  gore  in  Grimsby,  but  formed  part  of 
one  of  the  concessions  between  which  this  gore  was  said 
to  lie ;  and  that,  in  fact,  there  was  no  space  or  gore  between 
these  two  concessions.  The  defendant  claimed  under  an 
early  patent,  by  the  description  of  which  he  maintained 
that  there  was  no  gore,  but  that  the  two  concessions  abutted 
one  upon  the  other.  After  confessing  lease,  entry  and 
ouster,  and  possession,  the  defendant's  counsel  discovered 
that  the  consent  rule  precluded  him  from  setting  up  his 
intended  defence ;  and  he  then  desired  to  withdraw  his 
admission  of  lease,  &c,  which,  after  some  hesitation,  he 
was  allowed  to  do.  A  nonsuit  was  therefore  recorded,  the 
learned  judge  suggesting  that  the  court  in  banc,  might  pro- 
bably relieve  him,  by  setting  aside  the  nonsuit,  upon  terms. 

On  the  first  day  of  term,  judgment  was  entered  against 
the  casual  ejector  in  consequence  of  the  nonsuit,  and  a 
writ  of  hab.fac.  poss.  issued. 

McDonell  moved  to  set  aside  this  nonsuit,  judgment,  &c, 
and  that  a  new  trial  might  be  granted  on  payment  of  costs, 
in  order  that  he  might  defend  upon  an  amended  consent 
rule. 

Bidwell  objected  to  this  interposition  after  judgment  had 
been  entered  and  execution  issued. 

Robinson,  C.  J. — In  the  case  of  Doe  ex  dem.  Lasher  v. 
Edgar,  and  Doe  ex  dem.  Thomas  v.  Huff,  this  court  has 
granted  the  relief  prayed  for  here,  when  it  appeared  that 
the  defendant  had  inadvertently  omitted  to  qualify  the  con- 
sent rule.  I  apprehend  the  more  correct  course  in  such 
case  would  be  for  the  defendant  not  to  decline  confessing 
lease,  &c,  in  the  terms  of  the  consent  rule  which  he  has 
signed,  but  ratjier  to  allow  a  verdict  to  pass  against  him, 
and  apply  to  this  court  afterwards  for  a  new  trial  on  pay- 
ment of  costs.  He  could  do  so,  I  think,  with  a  better  grace 
under  such  circumstances,  than  when  he  has  acted  in  vio- 
lation of  his  consent,  and  the  inconvenience  would  be 
avoided  of  having  a  judgment  to  set  aside.  By  the  prac- 
tice of  the  King's  Bench,  the  plaintiff,  after  a  nonsuit  granted 
for  failure  to  confess  &c,  may  enter  up  judgment  on  the 
first  day  of  the  term.   There  js  nothing  irregular,  therefore, 
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in  the  plaintiff's  proceeding,  and  we  can  only  relieve  on 
the  footing  of  indulgence.  This  action,  it  seems,  is  brought 
for  four  parcels  of  land,  and  the  defendant  is  only  desirous 
of  defending  for  two  of  these  parcels.  If,  therefore,  the 
plaintiff  consents  to  receive  possession  of  these  parcels  only, 
under  the  writ,  it  will  be  unnecessary  to  disturb  the  judg- 
ment; otherwise  the  court  will  make  absolute  the  rule  for 
setting  aside  the  judgment  and  writ  of  possession,  and 
will  grant  a  new  trial  on  payment  of  costs,  with  liberty  to 
the  defendant  to  amend  his  consent.  It  seems  to  me  the 
defendant  in  this  case,  having  confessed  lease,  &c,  at  the 
trial,  could  not  properly  be  allowed  to  retract  it.  It  was 
an  admission  of  facts  deliberately  made,  in  the  hearing  of 
the  jury,  and  it  could  not,  I  think,  be  withdrawn  at 
pleasure. 

Sherwood,  J.,  and  Macaulay,  J.,  concurred  in  re- 
lieving defendant. 

Per  Cur. — Rule  absolute. 


A  SHTON   AND  WlFE  V.  KeESAR. 

In  trespass  for  mesne  profits,  brought  by  husband  and  wife,  alleging  a  joint 
recovery,  it  appeared  the  recovery  in  ejectment  was  by  the  wife  alone. 
Held,  a  fatal  variance. 

Trespass  for  mesne  profits.  The  estate  belonged  to  the 
wife,  who,  before  her  marriage  with  her  present  husband, 
had  recovered  in  an  action  of  ejectment.  The  declaration 
in  this  action  improperly  described  the  premises  as  being 
the  close  of  the  husband  and  wife,  whereas  the  proof  by  the 
judgment  in  the  ejectment  was  of  a  term  recovered  by  the 
wife  alone. 

At  the  trial,  coram  Macaulay,  J.,  this  variance  was  ob- 
jected to,  and  the  defendant  also  offered  evidence  to  prove 
that  he  had  allowed  judgment  to  be  entered  against  the 
casual  ejector  by  default,  on  the  express  understanding 
with  the  lessor  of  the  plaintiff,  that  costs  were  not  to  be  de- 
manded of  him,  and  that  no  action  should  be  brought  for 
the  mesne  profits. 

The  learned  judge  overruled  the  latter  objection,  on  the 
authority  of  Doe  ex  dem.  Hill  v,  Lee,  4  Taunt.  459,  and 
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the  plaintiff  had  a  verdict,  subject  to  the  opinion  of  the 
court  on  the  ground  first  moved. 

Jarvis  obtained  a  rule  nisi  to  set  aside  the  verdict,  on  the 
ground  of  the  variance  between  the  declaration  and  the 
evidence  in  respect  to  the  recovery  in  the  ejectment. 

Per  Cur. — Rule  absolute. 


Thrasher  v.  Tulloch. 

If  a  witness  be  objected  to  "as  interested,  and  on  voir  dire  denies  any  interest, 
other  witnesses  may  be  called  to  prove  that  he  is  incompetent. 

The  plaintiff  sued  in  assumpsit,  and  proved  a  demand 
exceeding  80/.,  but  he  only  got  a  verdict  for  9/.,  in  conse- 
quence of  a  debt  of  121.  being  allowed  to  the  defendant. 
The  evidence  to  support  the  set-off  rested  mainly  on  the 
testimony  of  a  brother  of  the  defendant,  to  whom  the  plain- 
tiff objected,  as  incompetent  from  interest,  having  reason 
to  believe  that  he  was  a  partner  of  the  defendant. 

The  witness  was  questioned  on  his  voir  dire,  and  denied 
that  he  had  any  interest.  His  evidence  was  consequently 
received,  and  the  plaintiff  afterwards  offered  to  prove,  by 
other  witnesses,  that  he  was  a  partner,  and  therefore  incom- 
petent. Macaulay,  J.,  who  tried  the  cause,  inclined  to 
think  that  the  plaintiff,  having  examined  the  witness  as  to 
his  interest,  could  not  be  allowed  to  prove  aliunde  that  he 
was  incompetent. 

Murney  obtained  a  rule  nisi  this  term  for  a  new  trial,  on 
the  ground  that  the  plaintiff  should  have  been  admitted  to 
prove  the  witness  incompetent. 

Per  Cur, — We  all  think  the  plaintiff  might  have  been 
allowed  to  shew  by  other  witnesses  that  the  brother  of  the 
defendant  was  a  partner,  and  so  incompetent,  although  he 
had  been  examined  on  that  point  on  his  voir  dire — and 
grant  a  new  trial  without  costs. 


King  v.  Keogh. 

A  defendant  is  entitled  to  his  discharge  under  5  Will.  IV.,  ch.  3.,  on  satisfy- 
ing the  court  that  he  has  been  in  close  custody  more  than  three  months 
for  a  debt  not  exceeding  201.,  exclusive  of  costs. 

Gamble  obtained  a  rule  nisi  for  the  discharge  of  the  de- 
fendant, a  prisoner  in  execution  for  a  debt  under  20/., 
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exclusive  of  costs.  It  was  shewn  that  the  defendant  had 
been  in  close  custody  more  than  three  months ;  and  the 
affidavit  required  by  the  provincial  statute  5  Will.  IV.  ch. 
3,  was  filed. 

King  shewed  cause  against  the  rule,  and  filed  affidavit, 
in  order  to  shew  that  the  defendant  had  it  probably  in  his 
power  to  satisfy  the  debt.  It  was  denied,  on  the  part  of  the 
plaintiff,  that  the  prisoner's  discharge  could  be  opposed,  on 
that  ground,  where  the  debt  (as  in  the  present  case)  was 
under  20/.  He  filed  an  affidavit,  however,  on  the  part  of 
the  defendant,  repelling  the  statement  contained  in  the 
plaintiff's  affidavit. 

Per  Cur. — It  is  important  that  the  practice  under  this 
statute  should  be  settled  and  understood,  in  order  that  par- 
ties may  not  incur  trouble  and  expense  in  bringing  matters 
before  the  court  which  they  cannot  entertain.  On  a  careful 
perusal  of  this  statute,  and  comparing  it  with  the  British 
statute  48  Geo.  III.,  ch.  123,  which  our  legislature  evidently 
intended  closely  to  conform  to,  so  far  as  relates  to  debts  not 
exceeding  20/.,  we  are  of  opinion  that  in  cases  of  this  des- 
cription, embraced  in  the  third  clause  of  our  statute,  the 
defendant  is  entitled  to  his  discharge  upon  satisfying  the 
court  that  he  has  been  in  close  custody  more  than  three 
months,  and  for  a  debt  not  exceeding  20/.,  excluding  costs, 
and  having  filed  such  an  affidavit  as  the  statute  requires. 
Where  the  plaintiff  can  shew  to  the  satisfaction  of  the  court 
that  he  has  been  imposed  upon  by  the  defendant  in  the 
statement  which  he  has  made  of  any  matter  entitling  him 
to  his  discharge,  he  may,  for  such  fraud,  be  remanded. 
But  we  think,  having  been  in  gaol  for  three  months,  the 
legislature  meant  that  he  should  be  discharged,  upon  appli- 
cation, without  the  court  enquiring  into  his  circumstances. 
The  marked  difference  between  the  provisions  which  the 
statute  makes  in  respect  to  debts  not  exceding  20/.,  and 
those  contained  in  the  4th  &  5th  clauses,  applying  to  debts 
of  greater  amount,  appear  to  us  to  require  this  construction. 
It  seems  reasonable  to  ascribe  this  intention  to  the  clause 
in  question ;  and  if  it  were  in  some  degree  doubtful,  we 
ought  to  adopt  that  construction  which  is  most  favorable  to 
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liberty.  We  make  this  rule  absolute,  on  the  ground  that 
the  defendant  has  shewn  what  is  sufficient  to  entitle  him  to 
his  discharge.  It  is  proper,  however,  we  think,  not  to  order 
the  discharge  peremptorily,  without  a  rule  to  shew  caUse, 
since  the  facts,  as  to  the  amount  of  the  debt  or  term  of 
imprisonment,  may  be  incorrectly  stated.- — 7  Taunt.  47,  407. 

Per  Cur.— Rule  absolute. 


Burnside  v.  Wilcox. 

In  case  for  a  malicious  arrest,  the  determination  of  the  suit  is  sufficiently 
averred  in  the  declaration,  by  stating  that  "the  plaintiff  recovered  a- cer- 
tain sum  for  damages  and  costs,  (under  the  provincial  statute  ll  Geo.  IV., 
ch  5,  allowing  a  verdict  and  judgment  for  a  defendant  in  set-off),  and  that 
the  defendant  was  in  mercy,  &c."  without  averring  also,  that  "the  defen- 
dant took  nothing  by  his  writ,"  and  an  averment  that  the  defendant 
maliciously  obtained  a  judge's  order  to  arrest  the  plaintiff,  and  issued  a 
writ  of  capias  ad  respondendum,  and  endorsed  it  for  bail,  shews  sufficiently 
that  the  writ  was  endorsed  under  the  order. 

In  this  case  the  plaintiff  sued  the  defendant  for  nonper- 
formance of  an  agreement  to  build  a  house,  and  upon  the 
common  counts.  The  defendant  pleaded  a  set-off,  and  the 
jury  found  a  verdict  in  his  favor  for  235/.  The  defendant 
was  to  have  received  450/.  for  the  house,  and  was  to  have 
completed  it  by  a  certain  time.  The  sum  of  150/.  was  to 
be  paid  in  advance  ;  one  hundred  acres  of  land  upon  Yonge 
Street  were  to  be  conveyed  by  plaintiff  to  defendant,  and 
accepted. as  equivalent  to  200/ ;  and  the  remainder  was  to 
be  paid  in  money,  after  the  house  was  completed.  The 
defendant  having  been  unsuccessful  in  making  bricks,  the 
plaintiff  assented  to  postpone  the  period  for  finishing  the 
house  for  another  season  ;  and,  in  the  meantime,  some 
alterations  were  made  in  the  plan  which  occasioned  extra 
labour  and  expense.  The  defendant  made  other  bricks  on 
the  premises,  and  was  permitted  to  make  a  much  larger 
quantity  than1  would  be  required  for  the  house,  upon  the 
understanding  that  he  might  sell  them  for  his  own  benefit. 
When  the  walls  were  partly  erected,  the  plaintiff,  becoming 
impatient  of  the  delay,  expelled  the  defendant  from  the 
premises,  took  everything  into  his  own  hands,  including  a 
large  quantity  of  brick  belonging  to  the  defendant,  and  sold 
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the  house  and  lot,  with  the  bricks  and  other  material,  to  a 
third  person.  Not  long  after,  he  commenced  this  action  by 
arresting  the  defendant  for  a  large  sum  of  money,  which  he 
claimed  to  be  due  to  him  for  advances  made  to  the  defen- 
dant beyond  the  value  of  his  work  and  materials.  The 
defendant  resisted  the  action,  and  contended  on  the  other 
hand,  that  a  considerable  balance  was  due  to  him.  The 
cause  came  first  to  trial  at  the  assizes  for  the  Home  district 
in  October  1835.  The  estimates  made  by  several  witnesses 
of  the  value  of  the  labour  and  materials,  furnished  by  the 
defendant,  varied  greatly,  the  lowest  being  somewhere 
about  130/.,  and  the  highest  about  305/.  It  was  not  denied 
that  the  plaintiff  had  advanced  150/.  acccording  to  the 
agreement,  and  had  paid  a  further  sum  of  25/.,  but  the 
case  turned  principally  upon  a  written  memorandum  or 
receipt,  which  the  plaintiff  gave  in  evidence  as  signed  by 
the  defendant,  and  as  containing  an  acknowledgment  that 
he  had  been  paid  200/.  in  money,  as  the  value  of  100 
acres  intended  to  be  given  to  him,  but  which  he  had 
agreed  to  relinquish. 

The  defendant  protested  against  this  charge,  as  altogether 
fraudulent.  He  admitted  having  signed,  at  the  plaintiff's 
request,  a  paper  written  by  the  plaintiff,  dated  11th  Sep- 
tember 1833,  for  the  sole  purpose,  as  he  alleged,  of  re- 
nouncing any  claim  to  the  land,  as  he  had  consented  to  let 
the  plaintiff  dispose  of  it,  and  to  accept  satisfaction  for  the 
amount  (200/.)  in  another  manner — namely,  by  taking  a 
town  lot  belonging  to  the  plaintiff,  valued  at  150/.,  and  50/. 
in  money ;  and  he  asserted  that  he  was  not  aware  that  he 
had  given  any  receipt  for  the  payment  of  the  200/.,  and 
that  he  had  in  fact  received  nothing  on  account  of  it,  the 
plaintiff  being  still  i  n  possession  of  the  town  lot,  which  he 
had  never  conveyed  to  the  defendant,  and  for  which  he  had 
not  indeed  obtained  a  title  himself ;  and  to  shew  that 
he  had  not  received  the  50/.  in  money,  he  produced  a  note 
signed  by  himself,  and  endorsed  by  the  plaintiff,  for  50/., 
dated  11th  September  1833,  the  date  of  the  receipt,  and 
which  had  proved  unproductive  to  him,  from  the  bank 
having  declined  to  discount  it.    Much  evidence  was  given 
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on  both  sides  at  the  trial,  and  the  jury  came  to  the  conclu- 
sion that  the  200/.  had  never  been  paid  ;  and  upon  the 
estimate  which  they'adopted  for  the  value  of  the  de- 
fendant's work  and  materials,  they  found  a  verdict  in  the 
defendant's  favor  for  54/.,  as  permitted  by  our  statute  1 1 
Geo.  IV.,  ch.  5.  The  memorandum  in  question  was  not  in 
the  ordinary  form  of  a  receipt,  but  began  with  stating  that 
he  plaintiff  was  at  liberty  to  dispose  of  the  100  acres  of 
land,  to  which  the  defendant  had  given  up  all  claim, 
adding  that  he  had  received  instead  thereof  the  sum  of 
200/.  in  cash,  or  words  to  that  effect.^ 

The  court,  upon  the  evidence  given  at  the  trial,  and 
having  the  affidavits  of  both  parties  before  them,  respecting 
this  disputed  item  of  200/.,  which  affidavits  were  directly 
repugnant  to  each  other,  granted  the  plaintiff  a  new  trial, 
on  payment  of  costs  ;  and  at  the  last  assizes  at  Toronto 
the  case  was  again  tried,  additional  evidence  being  given 
on  both  sides,  and  the  jury  found  a  verdict  again  for  the 
defendant,  with  235/.  damages. 

Draper  in  this  term  obtained  a  rule  nisi  for  a  new  trial 
upon  the  evidence,  and  upon  the  ground  that  the  damages 
were  excessive. 

Bell  shewed  cause. 

Per  Curiam. — We  do  not  &ee  that  we  can  properly  dis- 
turb this  verdict.  The  damages  are  undoubtedly  high, 
exceeding  perhaps  by  60/.  or  70/.  the  highest  estimate  for 
which  grounds  are  afforded  by  the  evidence.  As  the  action 
is  on  contract,  if  this  were  the  first  verdict  given  in  the  case, 
and  there  was  nothing  extraordinary  in  the  circumstances, 
we  should  most  probably  afford  relief,  on  the  ground  of 
excessive  damages,  by  allowing  a  new  trial  on  payment  of 
costs.  But  this  is  after  a  second  trial,  and  under  remark- 
able circumstances.  The  first  verdict  was  by  no  means 
high,  considering  that  the  jury  rejected  the  plaintiff's  charge 
of  an  alleged  payment  of  200/.,  but  we  relieved  against  it, 
because  the  question  respecting  that  receipt  deeply  affected 
character ;  and  although  the  decision  of  the  jury  was  well 
warranted  by  the  evidence  given  upon  that  occasion,  we 
thought  it  just  to  consider  that  if  the  plaintiff  had  really 
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right  upon  his  side  it  was  possible  he  might  have  been 
taken  by  surprise  by  the  defence  set  up  against  the  receipt 
advanced  by  him,  and,  relying  upon  the  writing,  he  might 
have  come  unprepared  to  support  his  case  by  other  evidence 
of  the  payment.  Upon  this  ground,  and  that  there  might 
be  a  full  and  satisfactory  investigation  of  a  matter  upon 
which  the  parties  were  so  directly  at  issue,  we  set  aside 
the  first  verdict,  though  not  without  some  hesitation,  for  it 
was  strongly  supported  by  evidence.  If  the  plaintiff  really 
attempted  to  take  so  very  unjust  an  advantage  of  the  defen- 
dant as  to  charge  him*,  upon  the  terms  of  the  receipt,  with  a 
sum  of  200/.,  when  no  part  had  in  fact  been  paid  to  him,  it 
was  bearing  rather  hardly  perhaps  on  the  defendant  to 
allow  him  another  chance  of  being  successful,  after  a  jury, 
upon  a  full  trial  and  upon  sufficient  evidence,  had  rejected 
the  charge.  And  now  that  the  matter  has  been  again  tried, 
and  another  jury,  after  a  very  patient  investigation,  have 
come  to  the  same  conclusion  in  respect  to  this  payment,  we 
should  not  be  justified  in  giving  the  plaintiff  a  third  trial, 
unless  the  ground  alleged  (excessive  damages)  existed  in 
such  a  degree  that  we  could  say  they  were  altogether  out- 
rageous and  beyond  bounds.  Upon  the  first  trial  the  jury 
adopted  the  lowest  estimate  furnished  :  the  evidence  given 
by  the  defendant  would  have  warranted  a  much  larger 
verdict  in  his  favor ;  nevertheless  he  must  have  abided  by 
that  verdict ;  but  the  plaintiff  was  not  content  to  acquiesce 
in  it ;  and,  on  his  earnest  application,  the  court  granted 
him  a  new  trial.  He  must  be  content  to  take  the  benefit 
with  the  risk  that  attended  it,  to  a  reasonable  extent  at 
least.  Now  the  jury  have  adopted  the  highest  estimate 
furnished  by  the  defendant's  witnesses,  and  have  even  gone 
somewhat  beyond  it ;  and  it  appears  to  us  that,  under  the 
circumstances  of  this  case,  the  plaintiff  must  abide  by  that 
consequence.  This  jury  being  convinced,  as  the  former 
jury  were,  that  the  plaintiff  has  been  acting  oppressively  in 
this  matter,  and  has  attempted  by  an  artful  contrivance  to 
wrong  the  defendant  out  of  200Z.,  have  probably  thought  it 
not  unreasonable  to  add  interest  to  the  balance  which  they 
may  have  found  due  to  the  defendant,  for  the  three  years  that 
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it  has  remained  unpaid,  and  have  considered  it  just,  perhaps, 
to  recompense  the  latter  by  taking  the  most  liberal  view 
of  his  claim.  We  must  now  assume,  after  these  concurring 
verdicts,  supported  as  they  are  by  evidence,  that  the  plain- 
tiff's conduct  does  stand  in  this  unfavorable  light;  and  if 
so,  he  certainly  ought  not  to  receive  any  unusual  extension 
of  indulgence  from  this  court  in  order  to  relieve  him  from 
the  consequence  of  his  own  act.  It  would  have  been  better 
for  him  that  he  had  abided  by  the  first  verdict.  We  could 
not  at  any  rate  relieve  against  this,  except  on  the  terms  of 
his  paying  costs ;  and  it  is  doubtful  whether  he  could  derive 
any  advantage  from  such  an  interposition  if  we  thought  it 
right  to  grant  the  application. 

Per  Cur.— -Rule  discharged. 


Bethune  v.  Brown, 

A.  being  in  execution  at  the  suit  of  B.,  recovered  judgment  against  B.  for  a 
sum  smaller  than  that  for  which  he  was  charged  in  execution.  Held:  That 
the  proceedings  in  this  cause  might  be  stayed  on  satisfaction  being  entered 
on  B.'s  judgment  for  the  sum  recovered  by  A.  against  him. 

The  plaintiff  in  this  action  of  trespass  and  false  imprison- 
ment had  recovered  200/.  damages  at  the  last  assizes  for 
the  district  of  Newcastle.  The  defendant  had  before  that 
recovered  judgment  against  the  plaintiff  upon  confession 
for  a  large  sum,  and  held  him  in  execution  on  a  ca.  sa. 
issued  on  that  judgment. 

Smith  moved  to  enter  satisfaction  upon  the  judgment 
obtained  against  Bethune  for  the  amount  of  damages  re- 
covered in  this  action  against  Brown,  and  that  satisfaction 
being  acknowledged,  all  further  proceedings  on  the  verdict 
in  this  case  should  be  stayed. 

Sherwood  shewed  cause,  insisting  that  Brown  having 
taken  Bethune  in  execution,  his  debt  was  so  far  satisfied  : 
that  the  set-off  proposed  could  not  properly  be  allowed;  and 
he  cited  Taylor  v.  Waters,  5  M.  &  S.  103. 

Per  Cur.— That  case  establishes  only  that  a  debt  upon 
which  the  debtor  is  detained  in  execution  cannot  be 
pleaded  as  a  set-off  in  another  action ;  but  the  court,  in 
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giving  judgment,  admit  that,  under  circumstances  like  the 
present,  where  satisfaction  may  be  entered,  proceedings  on 
the  second  action  may  be  stayed;  and  the  cases  of  Vaughan 
v.  Davies,  Peacock  &  JerTery  and  Simpson  v.  Hanley,  2 
H.  Bl.  440;  1  Taunt.  426  ;  1  M.  &  S.  496,  are  precisely 
in  point. 

Rule  absolute. 


McLachlan  v.  Wiseman. 

The  ordinary  conclusion  to  an  affidavit  to  hold  to  bail,  that  he  does  not 
sue  out  &c.  from  any  vexatious  or  malicious  motive,"  is  not  necessary  in 
an  affidavit  to  obtain  a  judge's  order  to  hold  to  bail. 

Taylor  obtained  a  rule  nisi  to  set  aside  the  arrest  in 
this  cause,  for  defect  in  the  affidavit  to  hold  to  bail.  The 
objection  was,  that  instead  of  concluding  his  affidavit  by  a 
declaration  that  he  did  not  "  sue  out  the  process  from  any 
vexatious  or  malicious  motive,"  as  the  statute  directs,  the 
plaintiff  declared  that  he  did  not  make  the  affidavit  from  any 
vexatious  or  malicious  motives. 

On  the  return  of  the  rule  the  court  discharged  it,  saying, 
it  appeared  that  the  arrest  was  upon  a  judge's  order,  and 
the  affidavit  was  sufficient  for  the  purpose,  this  not  being 
the  case  of  a  debt  certain,  to  which  alone  the  statute  ex- 
tends. The  plaintiff  in  this  case  was  not  bound  to  any 
precise  form  of  affidavit. 
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If  a  party  relies  on  a  patent  from  the  crown  to  make  out  his  title,  he  should, 
in  the  event  of  its  being  mutilated  or  injured,  so  as  to  render  it  impossible 
to  ascertain  its  contents  satisfactorily,  obtain  an  exemplification. 

In  this  case  the  lessor  of  the  plaintiff  endeavoured  to 
make  title  under  one  Crane  as  grantee  of  the  crown,  but  he 
neither  produced  a  patent  nor  an  exemplification  of  a  patent, 
but  a  mutilated  piece  of  parchment,  or  paper,  with  a  seal 
accompanying,  but  not  attached  to  it ;  having  the  appear- 
ance of  being  a  fragment  of  a  patent,  but  not  having  the 
name  or  style  of  the  king  upon  it,  nor  the  signature  of  a 
lieut.  governor,  both  those  parts  being  wanting  on  which 
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the  signature  usually  appears.  The  name  of  the  grantee 
was  not  distinctly  legible.  For  want  of  proof  of  the  grant, 
Sherwood,  J.,  nonsuited  the  plaintiff. 

Hitchings  obtained  a  rule  nisi  to  set  aside  the  nonsuit, 
against  which  Fairfield  shewed  cause. 

Per  Cur. — The  party  having  nothing  but  this  extremely 
mutilated  fragment  of  what  may,  or  may  not,  have  been  a 
patent,  ought  to  have  procured  an  exemplification.  It 
would  be  altogether  unsafe  to  receive  this  scrap  of  paper  in 
evidence  ;  and,  as  the  law  provides  for  the  obtaining  much 
more  satisfactory  evidence  of  the  patent  intended  to  be 
proved,  the  party  should  have  resorted  to  that. 

Rule  discharged. 


Campbell  v.  Bruce  et  al. 

In  an  action  against  several,  if  the  plaintiff's  proceedings  be  irregnlar  as  to 
some,  and  he  proceed  to  trial  with  notice  of  the  irregularity,  and  obtain  a 
verdict,  he  cannot  sustain  it  by  entering  a  nolle  prosequi  af  ter  trial,  as  to 
those  defendants  against  whom  his  proceedings  were  irregular. 

The  plaintiff  sued  five  defendants  in  trespass  qu.  claus. 
freg.j  with  a  count  for  taking  goods.  Each  defendant 
pleaded  separately  the  general  issue,  and  a  special  justifi- 
cation. The  plaintiff  filed  to  all  the  special  pleas  the 
general  replication  de  injuria.  Helmer,  one  of  the  defen- 
dants, had  justified  as  a  constable,  under  the  warrant,  and 
conceiving  that  the  replication  de  injuria  was  not  a  proper 
answer  to  his  plea,  demurred  to  it  specially,  filing  his  de- 
murrer in  due  time.  The  plaintiff,  notwithstanding  this 
demurrer,  added  the  similiter  to  all  his  replications,  and 
made  up  his  record,  and  went  to  trial,  taking  no  notice  of 
the  demurrer.  The  defendant  gave  notice  before  the 
assizes  that  he  would  move  to  set  aside  the  verdict  for 
irregularity.  And  now  in  this  term  the  demurrer  was  set 
down  for  argument,  and  the  defendant  moved  to  set  aside 
the  verdict,  on  account  of  the  irregularity  in  making  up  the 
record,  as  if  all  the  defendants  had  joined  issue  on  the 
facts. 

The  plaintiff's  counsel  afterwards,  in  this  term,  stated 
his  intention  to  enter  a  nolle  prosequi  as  against  the  defen- 
dant Helmer,  to  which  the  defendant's  counsel  objected  ; 
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but  the  court  determined  that  he  could  do  so  of  right  in  this 
stage  of  the  cause  ;  and  that  it  would  consequently  become 
unnecessary  1o  consider  the  demurrer.  They  determined, 
also,  that  the  proceedings  to  trial  must  notwithstanding  be 
treated  as  irregular,  though  the  irregularity  would  have 
been  avoided  by  the  entry  of  a  nolle  prosequi  before  trial. 


Lane  v.  McDonell. 

The  court  will  set  aside  an  interlocutory  judgment  after  the  lapse  of  a  year,  in 
case  the  defendant  not  having  appeared  the  plaintiff  has  neglected  to  file 
common  bail  for  him. 

Bidwell  moved  to  set  aside  the  interlocutory  judgment 
and  assessment  of  damages  in  this  cause  for  irregularity. 
The  plaintiff  had  signed  judgment  without  entering  appear- 
ance for  the  defendant  according  to  the  statute,  although 
the  defendant  had  not  appeared;  and  after  the  delay  of  more 
than  a  year  he  proceeded  to  assess  damages  upon  the  or- 
dinary notice,  not.  giving  a  term's  notice. 

Cause  being  shewn, 

Per  Cur. — The  judgment  must  be  set  aside  as  well  as 
the  assessment.  Our  statute  directs  that  if  the  defendant 
has  not  appeared  the  plaintiff  is  to  enter  appearance  for 
him,  and  then  can  sign  judgment  if  he  does  not  plead  in 
due  course.  He  omitted  to  enter  appearance ;  the  defendant 
consequently  was  not  in  court  when  judgment  was  signed 
against  him,  and  therefore  the  judgment  was  a  nullity. 
They  referred  to  two  cases  in  Bowling's  Reports  of  Cases 
of  Practice,  1  Dow.  28,  and  3  Dow.  550. 

Rule  absolute. 


Doe  ex  dem.  Morgan  v.  Simpson. 

Seizin  in  fee  cannot  be  presumed  from  a  mere  constructive  possession,  but 
from  an  actual  visible  possession  only. 

In  this  action  of  ejectment,  tried  at  Hallowell  at  the  last 
assizes,  the  lessor  of  the  plaintiff  made  title  under  a  convey- 
ance from  one  Mary  Sheriff  of  the  south  half  of  lot  13  in  the 
2nd  concession  of  the  military  tract ;  but  the  title  of  Mary 
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Sheriff  was  not  shewn ;  neither  was  it  shewn  that  she  was 
in  actual  possession  of  the  premises  at  the  time  of  making 
the  conveyance.  On  the  contrary,  another  person  was  then 
resident,  and  had  been  so  for  many  years,  upon  the  particu- 
lar parcel  of  land  sought  to  be  recovered  in  this  ejectment, 
claiming  it  as  part  of  the  adjoining  lot  No.  12.  Between 
the  possession  of  this  person  and  Mary  Sheriff  a  highway 
intervened,  which  had  been  long  in  use  :  but,  on  the  part 
of  the  lessor  of  the  plaintiff,  it  was  contended  that  this  high- 
way was  not  on  the  proper  line,  and  that  the  true  bounda- 
ries of  lot  No.  12  not  only  extended  beyond  it,  but  embraced 
that  piece  of  land  on  the  other  side  of  it  of  which  the  pro- 
prietor of  12  was  in  possession,  and  which  formed  the  sub- 
ject of  contention  in  this  action.  Under  these  circumstances 
it  was  argued  that  Mary  Sheriff  being  in  actual  possession 
of  lot  No.  13,  or  at  least  the  greater  part  of  it,  her  possession 
equally  extended  to  the  piece  of  land  in  dispute,  if  it  could 
be  shewn  that  that  was  part  of  No.  13,  since  it  was  not 
necessary  to  constitute  possession  that  a  person  should 
really  occupy  every  portion  of  a  lot.  Sherwood,  J.,  who 
tried  the  cause,  was  of  opinion  at  the  trial  that  the  title  of 
Mary  Sheriff  not  being  shewn,  it  was  necessary  to  prove 
that  she  was  in  actual  possession  before  her  right  to  convey 
could  be  presumed,  and  for  want  of  such  proof  the  plaintiff 
was  nonsuited. 

McDonett,  in  this  term,  moved  to  set  aside  the  nonsuit ; 
but,  on  cause  being  shewn,  the  court  discharged  this  rule, 
saying  that  the  possession  from  which  seizin  may  be  in- 
ferred must  be  an  actual  visible  possession,  not  by  con- 
struction merely.  Here,  so  far  from  there  being  ground 
for  the  inference  that  Mary  Sheriff  was  seized  of  the  piece 
of  land  in  question,  there  was  every  apparent  reason  for 
presuming  the  contrary,  for  she  was  actually  dispossessed, 
and  the  land  was  in  the  occupation  of  another.  t 

Per  Cur. — Rule  discharged. 
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Skinner  v.  Mair. 

In  slander,  the  general  issue  only  being  pleaded,  the  jury  found  for  the 

plaintiff  Is.  damages,  "  and  full  costs  of  suit." 
Held,  that  the  plaintiff  had  a  right  to  tax  his  full  costs. 

This  was  an  action  for  slander,  in  which  the  general 
issue  only  was  pleaded.  At  the  trial,  coram  Macaulay,  J., 
the  jury  found  a  verdict  for  the  plaintiff,  with  one  shilling 
damages,  "  and  full  costs  of  suit." 

Draper  moved  the  court  this  term  for  their  direction  to 
the  Master  to  tax  full  costs 

The  Court  expressed  their  opinion  that  the  plaintiff  was 
entitled  to  full  costs,  according  to  the  resolution  of  the 
judges,  reported  by  Salkeld  in  Brown  v.  Gibbons,  1  Salk. 
207,  in  which  it  is  held,  "  that  in  an  action  upon  the  case 
for  slander,  although  the  court  are  bound  by  21  Jac.  I.  ch.  16, 
and  cannot  increase  the  costs,  when  the  damages  are  under 
40Z.,  yet  the  jury  are  not  bound  by  that  statute  and  they 
directed  full  costs  to  be  taxed  in  this  case. 


Doe  ex  dem.  Lemoine  v.  Raymond. 

The  signature  and  seal  of  a  person,  affixing  the  same  as  chief  magistrate,  to 
an  affidavit  proving  the  due  execution  of  a  commission  issued  from  this 
court,  will  be  presumed  genuine  till  the  contrary  is  proved. 

Query:  Whether  the  witnesses  should  not  sign  their  deposition;  and  whether 
it  should  expressly  appear  on  the  face  of  the  answer  that  they  were  sworn. 

In  this  case,  tried  at  the  last  assizes  at  Kingston  coram 
Macaulay,  J.,  the  lessor  of  the  plaintiff  made  title  by 
shewing,  first,  a  patent  to  Joseph  Lemoine,  as  son  and  heir 
of  Henry  Lemoine,  dated  May  1802, ;  and  next,  by  offer- 
ing evidence  to  shew  that  he  was  heir  to  this  Joseph 
Lemoine,  (who  died  intestate  in  1814,)  being  the  eldest 
son  of  Major  General  John  Lemoine,  the  eldest  brother  and 
heir  of  Henry  Lemoine,  the  father  of  Joseph.  Evidence  to 
prove  pedigree  had  been  taken  in  the  island  of  Jersey, 
under  a  commission  from  this  court,  and  the  due  execution 
of  the  commission  was  proved  by  an  affidavit  sworn  before 
"  Sir  John  Deville,"  who  signed  as  "  bailiff  or  chief  ma- 
gistrate," and  affixed  his  seal  to  his  certificate,  authenti- 
cating the  affidavit.    It  was  objected  that  his  signature  and 

2  X  VOL.  V. 


338      king's  bench,  michaelmas  term,  7  wm.  iv. 

the  seal  must  be  proved  to  be  genuine,  and  that  it  should 
be  shewn  that  the  office  of  bailiff  of  Jersey  did  in  fact  con- 
stitute him  chief  magistrate.  It  was  further  objected,  that 
it  nowhere  appeared  to  be  sworn,  or  expressly  stated,  that 
the  witnesses  were  examined  on  oath  ;  or  that  the  commis- 
sioners, or  their  clerk,  had  been  sworn  to  discharge  their 
duty  faithfully,  &c.  There  was  no  jurat  to  the  answers  of 
the  witnesses,  nor  were  their  answers  signed  by  them. 
The  judge  noted  these  objections  at  the  trial,  but  allowed 
the  evidence  obtained  under  the  commission  to  go  to  the 
jury  ;  and  there  being  also  independent  evidence  of  pedi- 
gree, from  witnesses  examined  at  the  trial  who  had  been 
many  years  acquainted  with  the  family,  the  jury  found  a 
verdict  for  the  plaintiff  under  the  direction  of  the  court. 

Kirkpatrick  in  this  term  moved  for  a  new  trial,  renewing 
his  objections  to  the  reception  of  the  evidence  under  the 
commission,  and  contending  that  on  the  wThole  case  there 
was  not  conclusive  evidence  of  the  lessor  of  the  plaintiff 
being  heir  to  Joseph  Lemoine. 

Draper  shewed  cause. 

Per  Cur. — We  are  of  opinion  this  rule  should  be  dis- 
charged. The  evidence  of  pedigree  given  by  witnesses 
examined  at  the  trial  was  sufficient,  standing  as  it  does 
uncontradicted,  to  support  the  plaintiff's  case  ;  and  it  was 
of  that  description  which  the  law  admits  in  such  cases.  It 
was  indeed  more  full  and  satisfactory  than  can  always  be 
produced  in  similar  cases,  particularly  where  the  family 
have  been  resident  abroad.  No  one  appears  here  to  dis- 
pute the  right  of  succession ;  it  is  a  contest  between  the 
person  whose  title  to  the  inheritance  seems  clearly  made 
out  and  a  stranger  who  sets  up  no  right.  With  respect  to 
the  objections  taken  to  the  evidence  under  the  commission, 
it  is  not  necessary  to  determine  them,  since  we  hink  the 
case  supported  by  the  other  testimony.  We  see  no  objec- 
tion, however,  so  far  as  regards  the  authentication  of  the 
commission  by  the  chief  magistrate.  His  signature  and 
seal  must  be  presumed  to  be  genuine  until  something  is 
shewn  to  the  contrary ;  and,  as  Sir  John  Deville  signs  as 
chief  magistrate  of  Jersey,  we  give  credit  to  his  certificate 
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and  assume  that  he  is  so.  If  the  practice  were  otherwise, 
it  would  often  be  difficult  and  sometimes  impossible  to 
make  use  of  these  commissions,  when  returned  from  foreign 
parts,  since  it  is  not  probable  that  the  signature  of  the 
mayor  or  the  seal  of  the  corporation  of  an  obscure  borough 
in  England  or  Scotland  could  be  proved  in  this  province. 
We  give  credit  to  it  upon  inspection,  as  we  do  to  a  notary 
public's  certificate  in  commercial  transactions.  With  regard 
to  the  other  objection,  of  the  witnesses  not  having  signed 
these  answers,  or  its  nowhere  appearing  that  they  were 
sworn,  it  is  to  be  remarked  that  the  affidavit  sent  with  the 
commission  declares  that  it  was  "  duly  executed,"  and  the 
witnesses  in  their  answers  are  called  "  deponents,"  which 
seems  to  imply  that  they  were  sworn.  We  forbear,  how- 
ever, to  determine  whether  these  apparent  defects  are  sub- 
stantial objections  to  the  receiving  of  the  evidence,  since  it 
would  at  any  rate  not  be  desirable  unnecessarily  to  pro- 
nounce a  judgment  which  might  appear  to  sanction  a  less 
formal  execution  of  such  commissions  than  usually  obtains 
at  present. 

Considering  the  plaintiff's  title  to  be  sufficiently  proved, 
without  resorting  to  the  commission,  we  discharge  the  rule 
nisi  for  a  new  trial. 


Gamble  et  al.  v.  Bussell. 

The  Court  will  not  order  that  execution  shall  issue  on  a  judgment  for  the 
benefit  of  a  third  party,  a  stranger  to  that  judgment. 

The  plaintiff  in  this  case  recovered  in  an  action  against 
the  sheriff  of  the  Home  district  for  a  false  return  to  a  writ  of 
fi.  fa.  issued  in  this  suit — for  the  facts  of  which  case  see  the 
report,  ante  272. 

Draper  now  moved  the  court  for  leave  to  take  out  another 
writ  of fieri  facias  in  this  suit,  stating  that  it  was  intended 
to  seize  and  sell  under  it  the  same  leasehold  property  which 
had  been  sold  under  the  other  execution,  the  sheriff  not 
having  perfected  execution  in  that  case,  but  having  delayed 
to  make  any  deed  to  the  purchaser  until  the  dispute  about 
priority  should  be  determined.    The  application  was  de- 
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clared  to  be  made  at  the  instance  of  the  sheriff,  and  for  his 
indemnity,  as  the  attorney  for  the  plaintiffs  declined  pro- 
ceeding further  in  this  cause,  being  content  to  look  to  the 
sheriff  for  their  debt  and  costs  under  the  verdict  obtained. 

Spragge,  on  the  part  of  the  purchaser  of  the  leasehold 
property  sold  at  sheriff's  sale,  opposed  the  ordering  a  writ 
of  execution  for  the  purpose  of  having  the  property  resold, 
contending  that  the  purchaser  was  entitled  to  a  deed;  and 
that  the  sheriff  must  seek  his  indemnity  otherwise  as  he 
could. 

Per  Cur.— -We  cannot  properly  interpose  in  this  case 
and  direct  proceedings  to  be  had  in  it  against  the  will  of 
the  plaintiffs,  and  for  the  sake  of  a  third  party.  The  sheriff 
must  obtain  the  permission  of  the  plaintiffs  in  this  cause  to 
sue  out  execution  in  their  name  ;  it  is  probable  they  will 
have  no  objection  if  he  offers  them  indemnity  against  any 
consequences  that  may  arise  from  it.  We  cannot  say  that 
the  plaintiffs  shall  take  out  another  execution  if  they  desire 
not  to  do  so.  Whether  the  sheriff  could  or  could  not  sell 
the  lease  again  under  a  second  execution  is  a  point  upon 
which  he  must  take  advice.  We  will  give  no  sanction  or 
direction  beforehand.  His  conduct  hitherto  has  been  rea- 
sonable and  natural.  The  point  of  priority  between  the 
first  attachment  and  the  first  execution  was  one  on  which 
he  might  well  entertain  doubts ;  and  we  presume  that  he 
did  that  which  he  thought  his  duty  in  selling  on  the  first 
execution.  When  he  found  that  the  propriety  of  that  act 
was  called  in  question,  it  was  but  prudent  that  he  should 
refrain  from  executing  the  deed  until  that  question  was 
determined.  He  has,  therefore,  every  claim  to  fair  consid- 
eration, but  we  cannot  interpose  in  his  behalf  in  the  manner 
desired.  He  must  make  his  arrangements  with  these 
plaintiffs. 

Macaulay,  J.,  gave  no  opinion. 

Per  Cur. — Rule  refused. 
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The  Attorney  General  v.  Dockstader. 

In  an  information  for  an  intrusion  the  venue  may  be  laid  in  any  district. 

This  was  an  information,  filed  by  the  Attorney  General, 
for  an  intrusion  into  the  lands  of  the  crown,  situate  in  the 
Midland  district.  At  the  trial,  before  Robinson,  C.  J.,  at 
the  last  assizes  at  Toronto,  it  was  objected  that  the  cause 
could  not  be  tried,  except,  by  a  jury  of  the  district  in  which 
the  lands  are  situated.  The  Chief  Justice  considered  there 
was  nothing  in  the  objection,  and  directed  a  verdict  against 
the  defendant,  leaving  the  objection  to  be  renewed  in  term, 
if  the  defendant's  counsel  found  he  could  support  it. 

Armstrong  in  this  term  moved  to  set  aside  the  verdict, 
on  the  ground  that  the  trial  was  illegally  had  in  the  Home 
district, — the  cause  of  action  being  in  its  nature  local ;  and 
contending  that  the  exception  in  the  case  of  the  king  did 
not  extend  to  actions  or  informations  of  this  nature. 

The  Attorney  General  shewed  cause. 

Per  Cur. — We  consider  the  principle  well  settled ;  and 
that  the  king,  in  an  information  of  intrusion,  may  lay  his 
venue  in  any  county,  without  regard  to  the  local  situation 
of  the  premises, — Mason  Jr.  Exch.  Pr.  197  ;  and  in  this 
information  the  venue  was  laid  in  the  Home  district,  under 
a  scilicet,  so  that  there  could  be  no  repugnance  in  the 
record  with  respect  to  the  award  of  the  venire. 


Douglas  v.  Hutchinson. 

The  court  set  aside  a  writ  of  certiorari,  which  issued  to  remove  proceedings 
from  a  district  court  after  judgment  and  execution,  and  without  any  appli- 
cation to  this  court  or  a  judge,  laying  any  special  ground. 

Bo  swell  obtained  a  rule  nisi  to  set  aside  a  writ  of  certio- 
rari, which  had  issued  to  remove  this  cause  from  the 
district  court,  on  the  ground  that  the  defendant  had  sued 
out  the  writ  after  judgment  entered  and  execution  issued, 
and  without  any  application  to  this  court  laying  special 
ground. 

Whitehead  shewed  cause. 

The  Court  made  absolute  the  rule  for  setting  aside  the 
writ,  and  remanding  the  proceedings  to  the  court  below. 


342       king's  BENCH,  MICHAELMAS  TERM,  7  WM.  IV. 

Dunn  v.  McDougall. 

Under  peculiar  circumstances  the  court  will  refuse  to  grant  judgment  as  in 
case  'of  nonsuit,  for  not  going  to  trial  pursuant  to  notice. 

This  was  an  action  for  false  imprisonment.  The  record 
was  entered  for  trial  at  the  last  assizes  for  the  Home  district, 
and  the  plaintiff's  attorney  not  being  present  when  it  was 
called  on  in  its  order,  nor  for  some  hours  after,  and  the  de- 
fendant's attorney  insisting  that  the  cause  should  be  dis- 
posed of,  it  was  struck  out  of  the  docket  by  the  Chief 
Justice.  The  plaintiff's  attorney  afterwards  applied  to 
have  the  cause  tried,  which  was  resisted  on  the  other  side, 
and  the  Chief  Justice  declined  allowing  it  to  be  restored  to 
the  docket,  stating  that  according  to  strict  practice  in 
England  the  defendant  was  entitled,  under  the  circum- 
stances of  the  case,  to  have  the  plaintiff  nonsuited ;  and 
that  when  a  cause  was  struck  out  of  the  docket,  he  thought 
it  the  same  as  if  it  had  not  been  entered,  and  he  appre- 
hended he  had  no  authority  to  direct  it  to  be  placed  again 
upon  the  docket,  especially  when  the  defendant  strenuously 
resisted  it,  alleging,  as  he  did  here,  that  he  had  sent  away 
his  client's  witnesses.  When  the  cause  is  undefended,  or 
no  resistance  is  offered  by  the  defendant,  being  present,  it 
might  be  otherwise. 

In  this  term  the  defendant  moved  for  judgment  as  in  case 
of  a  nonsuit,  and  the  plaintiff  shewed  cause,  filing  affidavits 
of  the  above  circumstances. 

The  Court,  upon  a  consideration  of  the  affidavits  on  both 
sides,  said  they  would  grant  the  rule  and  discharge  it  on 
the  ordinary  undertaking,  if  the  plaintiff  chose  to  enter  into 
it,  as  they  could  not  properly  relieve  him  except  on  payment 
of  costs,  the  defendant  being  in  no  fault.  If  the  plaintiff 
did  not  assent  to  this  they  would  grant  the  costs  of  the  day 
on  defendant's  application ;  but  they  would  not  grant  judg- 
ment as  in  case  of  a  nonsuit  in  such  a  case  as  this.  The 
court  referred  to  the  case  of  Falls  v.  Lewis  (Dra.  Rep.  281), 
decided  in  this  court. 
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Linfoot  v.  O'Neill. 

When  a  certificate  for  costs  lias  been  ordered  at  the  trial  but  not  completed 
from  inadvertence,  the  judge  may  afterwards  complete  it. 

This  case  was  tried  before  the  Chief  Justice,  at  the  last 
assizes  for  the  Home  district.  Immediately  on  the  verdict 
having  been  rendered  a  certificate  under  the  58th  Geo.  III., 
ch.  4,  was  moved  for,  which  the  Chief  Justice,  under  the 
circumstances  of  the  case,  granted ;  and  the  clerk  of  assize 
began  to  indorse  it,  and  had  written  several  words,  when  his 
attention  was  called  to  other  business,  and  he  omitted  after- 
wards to  finish  it  and  to  present  it  for  signature. 

The  plaintiff's  counsel  moved,  this  term,  for  the  Chief 
Justice  to  sign  the  certificate,  and  on  affidavit  of  the  plain- 
tiff's attorney  and  the  clerk  of  assize  of  the  above  fact,  and 
after  hearing  the  other  party,  the  Chief  Justice  signed  the 
certificate  nunc  pro  tunc,  as  it  was  promptly  moved  for  at 
the  trial  and  granted,  which  was  not  denied  on  the  part  of 
the  defendant. 


Brewer  v.  Bacon. 

It  is  not  a  sufficient  service  of  a  notice  of  trial  to  leave  it  at  an  attorney's 
office,  no  person  being  there. 

Small  moved  to  set  aside  a  verdict  rendered  in  this  cause 
for  irregularity,  on  affidavit  that  no  notice  of  trial  had  been 
served. 

Draper  shewed  cause  and  produced  an  affidavit  that  a 
notice  of  trial  had  been  left  at  the  office  of  the  defendant's 
attorney,  but  not  that  it  was  left  with  or  given  to  any  person 
there ;  nor  did  it  appear  that  the  defendant's  attorney  or 
any  of  his  clerks  had  any  knowledge  of  the  notice  being  left 
at  the  office. 

Per  Cur. — That  is  not  sufficient  service  ;  the  notice 
should  have  been  delivered  to  some  person. 

Rule  absolute. 
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Doe  ex  dem.  The  Trustees  of  the  Methodist  Episcopal 
Church  in  the  Township  of  Kingston  v.  Bell. 

Where  real  property  -was  given  by  deed  in  trust  for  the  Methodist  Episcopal 
Church  in  Canada,  according  to  the  rules  adopted  by  the  General  Annual 
Conference,  and  that  when  any  of  the  trustees  or  their  successors  should 
cease  to  be  a  member  of  that  church,  that  such  trustee  should  vacate  his 
trusteeship ;  and  at  a  general  conference,  the  majority  did  away  with 
Episcopacy,  and  having  appointed  new  trustees,  claimed  the  property  from 
the  old  trustees,  who  adhered  to  the  Episcopacy,  on  the  ground  that  by 
not  conforming  to  the  rules  of  the  general  Conference,  they  had  ceased  to 
be  trustees,  according  to  the  terms  of  the  trust  deed,  and  the  new  trustees 
took  possession  of  the  property,  Held,  on  ejectment  brought  by  the  ;old 
trustees,  that  they  were  entitled  to  recover,  the  Conference  having  no 
power  to  do  away  with  Episcopacy,  and  the  old  trustees,  by  continuing  in 
the  original  church,  having  complied  with  the  terms  of  the  deed. 

Robinson,  C.  J. — The  question  which  stands  for  our 
decision  in  this  case  is  one  interesting  in  its  nature  and  of 
much  consequence,  I  apprehend,  to  numerous  congregations 
of  Christians,  affecting,  in  no  small  degree,  their  peace  and 
welfare.  This  action  of  ejectment  is  brought  at  the  instance 
of  certain  individuals  who  claim  to  be  the  trustees  holding 
the  legal  estate  in  a  small  piece  of  ground  with  a  meeting 
house  built  thereon,  which  was  used  for  some  years  as  a 
place  of  worship  by  a  congregation  of  Methodists  calling 
themselves  members  of  the  Methodist  Episcopal  Church  in 
Canada. 

A  dispute  has  recently  arisen  respecting  the  occupation 
of  this  property,  in  consequence  of  a  change  brought  about 
in  the  government  and  dicipline  of  the  Methodist  Society 
in  this  province,  in  which  change  ail  its  members,  it  ap- 
pears, do  not  concur. 

The  defendant  was  some  time  ago  placed  in  charge  of 
the  meeting  house  by  certain  other  individuals,  who  claim 
to  be  the  trustees  invested  with  the  legal  estate  in  this  pro- 
perty, and  who  deny  that  the  persons  joining  in  the  corpo- 
rate name  used  in  this  action  have  any  legal  interest  in  the 
premises.  He  holds  under  the  last  mentioned  trustees,  and 
sets  up  their  title  as  his  defence. 

The  question  arises  upon  the  following  facts  : — 

In  1828  a  statute  was  passed  in  this  province,  (9  Geo. 
IV.  ch.  2,)  in  which  it  is  recited,  that  religious  societies  of 
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various  denominations  of  christians  had  found  difficulty  in 
securing  the  title  of  land  requisite  for  the  site  of  a  church, 
meeting-house  or  chapel,  or  burying-ground,  for  want  of  a 
corporate  capacity  to  take  and  hold  the  same  in  perpetual 
succession ;  and  for  remedy  it  is  enacted,  that  whenever 
any  religious  congregation,  or  society  of  Methodists,  &c, 
(enumerating  also  in  the  statute  many  other  denominations 
of  christians,)  shall  have  occasion  to  take  a  conveyance  of 
land  for  any  of  the  uses  aforesaid,  it  shall  be  lawful  for 
them  to  appoint  trustees,  to  whom  and  their  successors,  to 
be  appointed  in  such  manner  as  shall  be  specified  in  the 
deed,  the  land  requisite  for  all  or  any  of  the  purposes 
aforesaid  may  be  conveyed  ;  and  such  trustees,  and  their 
successors  in  perpetual  succession,  by  the  name  expressed 
in  such  deed,  shall  be  capable  of  taking,  holding,  and 
possessing  such  land,  and  of  maintaining  any  action  for 
the  protection  thereof,  and  of  their  right  thereto.  The 
statute  provides  that  more  than  five  acres  of  land  shall  not 
be  held  in  trust  for  any  one  congregation ;  and  that  the 
trustees  shall,  within  twelve  months  after  the  execution  of 
the  deed,  cause  it  to  be  registered  in  the  office  of  the  county 
register.  Upon  these  two  latter  provisions,  however,  no 
question  arises  in  this  case. 

On  the  9th  of  August  1832,  a  deed  of  bargain  and  sale 
was  executed,  which  was  registered  on  the  6th  of  July 
following  ;  and  in  which,  after  setting  forth  particularly  the 
provisions  of  the  statute,  it  is  recited  that  a  religious  con- 
gregation or  society  of  Methodists  had  occasion  to  take  a 
deed  of  a  tract  of  land  in  the  township  of  Kingston,  for  the 
site  of  a  church  and  burying-ground,  and  had  appointed 
nine  persons  to  be  trustees  for  holding  the  same,  according 
to  the  act ;  and  by  this  deed,  one  Daniel  Ferris,  the  grantor, 
for  a  consideration  of  3/.,  acknowledged  to  be  paid,  grants 
bargains,  and  sells  to  the  nine  persons  named  as  trustees, 
(viz.),  "  John  Grass,  James  Powley,  Barnabas  Wurtman, 
Gilbert  Purdy,  Francis  Lattimere,  and  Robert  Abenethy, 
and  to  their  successors  to  be  appointed  in  the  manner  speci- 
fied in  the  deed,  all  that  parcel  of  land,  &c,  &c,  being  one 
acre  of  ground,  in  the  township  of  Kingston,  on  which  a 
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stone  church  is  standing,  with  all  the  estate  &c. ;  to  have 
and  to  hold  the  saidr  tract,  &c,  to  them,  the  said  trustees, 
and  their  successors  in  the  said  trust  for  ever,  for  the  site  of 
a  church  and  burying-ground,/or  the  use  of  the  members  of 
the  Methodist  Episcopal  Church  in  Canada,  according  to 
the  rules  and  discipline  which  now  are,  or  hereafter  may  be 
adopted  by  the  General  or  Annual  Conference  of  the  said 
church  in  Canada ;  in  trust  and  confidence  that  the  said 
trustees  for  the  time  being  shall  at  all  times  hereafter  per- 
mit any  Methodist  Episcopal  minister,  or  preacher,  or 
ministers  or  preachers,  (he  or  they  being  a  member  or 
members  of  the  Methodist  Episcopal  Church  in  Canada, 
and  duly  authorized  as  such  by  the  said  General  or  Annual 
Conference  to  preach  and  perform  religious  service  in  the 
said  house  and  burying-ground,  according  to  the  rules  and 
discipline  of  the  said  church) :  and  in  further  trust  and 
confidence  that  they,  the  said  trustees  for  the  time  being, 
may,  at  their  discretion,  by  and  with  the  consent  and  ad- 
vice of  the  preacher  in  charge,  permit  the  regular  minister 
and  preacher  of  any  other  protestant  denomination  of 
christians  to  preach  and  perform  public  religious  service  in 
the  said  house,  when  it  shall  not  be  required  for  the  use  of 
the  ministers  or  preachers  of  the  Methodist  Episcopal 
Church  in  Canada." 

The  deed  then  proceeds  thus — "  And  it  is  hereby  declared 
to  be  the  true  intent  of  this  deed,  that  the  full  number  of  the 
trustees  of  the  said  trust  shall  continue  to  be  nine;  and  that 
whenever  any  one  or  more  of  the  said  above  named  trustees, 
or  of  their  successors  in  the  said  trust,  shall  die  or  cease  to 
be  a  member  or  members  of  the  said  Methodist  Episcopal 
Church  in  Canada,  according  to  the  rules  and  discipline  of 
the  said  church,  the  vacant  place  or  places  of  the  trustee  or 
trustees  so  dying  or  ceasing  to  be  a  member  or  members  of 
the  said  church  shall  be  filled  with  a  successor  or  successors 
being  a  member  or  members  of  the  said  church,  of  the  age 
of  twenty  one  years,  to  be  nominated  and  appointed  as 
follows — to  wit,  by  the  stationed  minister  or  preacher  in  the 
charge  of  the  said  church  for  the  time  being,  within  whose 
station  or  circuit  the  said  parcel  or  tract  of  land  shall  be, 
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and  thereupon  appointed  by  the  surviving  trustee  or  trustees 
of  the  said  trust,  if  they  think  proper  to  appoint  the  person 
or  persons  so  nominated  (in  case  the  votes  of  trustees  shall 
be  equal,  the  stationed  minister  to  have  a  casting  vote) ; 
and  if  it  shall  happen  at  any  time  that  there  shall  be  no 
surviving  trustee  of  the  said  trust,  then  it  shall  be  lawful 
for  the  stationed  minister  or  preacher  who  shall  have  charge 
of  that  station  or  circuit  for  the  time  being  to  nominate,  and 
the  quarterly  conference  of  that  circuit  or  station,  if  they 
approve  the  person  or  persons  so  nominated,  to  appoint  a 
requisite  number  of  trustees  of  the  said  trust,  by  a  major 
vote  of  the  members  of  the  said  conference  then  present ; 
and  in  case  of  an  equal  division  of  their  votes,  the  chairman 
of  the  conference  shall  have  a  casting  vote  in  such  appoint- 
ment ;  and  the  person  or  persons  so  nominated  and 
appointed  trustee  or  trustees,  in  either  of  the  said  modes  of 
nomination  and  appointment,  shall  be  the  legal  successor 
or  successors  of  the  said  above  named  trustees  ;  and  shall 
have  in  perpetual  succession  the  same  capacities,  powers, 
rights,  and  duties,  as  are  given  to  the  said  above  named 
trustees  in  and  by  the  deed  and  the  statute  aforesaid." 

Much  of  what  I  have  extracted  from  the  deed  does  not 
bear  directly  upon  this  question  ;  but  in  tracing  the  legal 
estate  the  terms  of  the  trust  declared  in  the  deed  are  so 
material  as  "they  affect  the  succession  to  the  trust — or,  in 
other  words,  to  the  estate — that  it  is  but  right  to  give  them  at 
length,  in  order  that  everything  may  come  under  view  that 
can  properly  influence  the  decision. 

It  appears  that  the  Methodists  in  this  province,  being  at 
first  almost  exclusively  emigrants  from  the  revolted  colo- 
nies, or  from  the  United  States  after  their  independence, 
or  the  descendants  from  such  emigrants,  did  not  for  many 
years  attempt  to  set  up  a  church  of  their  own,  and  had  no 
connection  with  any  Methodist  society  in  Europe,  but  they 
enjoyed  the  ministrations  of  their  religion  under  ministers 
who  received  their  ordination  in  the  United  Slates,  and 
who  accounted  themselves,  and  were  accounted  members, 
of  the  Methodist  Episcopal  Church  in  America;  or,  in 
other  words,  of  the  Methodist  Episcopal  Church  in  the 
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United  States.  They  regarded  themselves  at  that  time  as 
belonging  to  that  body,  being  amenable  to  no  other,  and 
having  no  other  means  but  through  them  of  regulating 
their  church,  enforcing  discipline,  and  obtaining  preachers. 

There  being  some  jealousy  probably  of  a  connection, 
though  purely  ecclesiastical,  with  a  foreign  body,  it  was 
proposed  in  1828  that  they  should  separate  themselves ; 
and  the  Methodist  Society  in  Canada  petitioned  to  be 
allowed  to  separate,  which  was  an  acknowledgment  of  their 
actual  relation  or  connection.  The  general  conference  in 
the  United  States  allowed  it ;  and  they  simply  separated  in 
that  year  without  any  condition  or  qualification,  and  erected 
themselves  into  an  independent  church,  contemplating,  it 
would  seem,  at  that  time  no  change  in  regard  to  episcopacy, 
but  being  under  no  stipulation  in  that  respect  with  the 
church  from  which  they  had  separated. 

In  the  following  year  (1829)  the  general  conference  in 
this  province  published  what  they  called  "  The  Doctrines 
and  Discipline  of  the  Methodist  Episcopal  Church  in  Ca- 
nada" addressed  to  the  members  of  that  church,  and 
authenticated  by  the  signatures  of  the  president  and  secre- 
tary. This  appears  to  be  a  solemn  and  formal  declaration 
by  the  governing  power  in  the  society — 1st,  Of  the  origin 
of  the  Methodist  Episcopal  Church. 

2ndly,  Of  their  articles  of  faith. 

3rdly,  Of  the  government,  and  discipline  of  the  church, 
including  an  exposition  of  the  constitution  and  powers  of 
the  general  and  annual  conferences — of  the  election  and 
consecration  of  bishops — of  t  he  election  of  presiding  elders — 
the  election,  ordination,  and  duties  of  travelling  elders  and 
of  deacons— the  receiving  of  travelling  preachers  and  their 
duty,  and  the  duties  of  those  who  have  charge  of  circuits — 
a  code  of  practical  instructions  and  rules  for  the  government 
and  assistance  of  their  preachers — provisions  for  the  trial 
and  expulsion  of  immoral  ministers,  and  directions  con- 
cerning their  local  preachers. 

4thly.  Directions  concerning  baptism,  the  administering 
the  Lord's  Supper,  and  the  performance  of  public  worship. 

5thly,  The  nature,  design,  and  rules  of  their  united 
societies,  their  class  meetings,  and  band  societies. 
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6thly,  RuJes  and  advice  for  the  government  of  their 
members,  and  provisions  for  excluding  from  their  societies 
immoral  and  disorderly  persons — (these  extend  to  the  lay- 
members). 

7thly,  The  forms  or  services  of  the  church  to  be  read  in 
administering  the  sacrament,  in  baptism,  in  solemnizing 
matrimony,  in  the  burial  of  the  dead,  and  in  ordaining 
bishops,  elders,  and  deacons. 

8thly,  The  temporal  economy  of  the  society,  including 
under  this  head  directions  for  fixing  the  boundaries  of  the 
annual  conference — the  building  of  churches,  and  the  order 
to  be  observed  therein — directions  respecting  the  eligibility 
of  persons  to  be  trustees  for  their  churches,  houses,  or 
schools,  and  respecting  the  security  of  their  preaching 
houses  and  the  premises  belonging  thereto,  (by  which  is 
meant  securing  the  tenure  of  them  in  an  effectual  and  con- 
venient manner).  For  this  latter  purpose  the  plan  or  form 
of  a  deed  of  settlement  for  vesting  their  several  meeting- 
houses and  burial-grounds  in  trustees,  and  providing  for  a 
succession  of  trustees,  is*  set  down  at  full  length  in  this 
book  of  discipline,  with  a  direction  that  such  form  shall  be 
adhered  to  in  all  possible  cases.  This  form  agrees  verba- 
tim with  the  deed  given  in  evidence  in  this  action,  which 
shews  that  the  deed  taken  in  1832  was  taken  in  exact  con- 
formity to  a  draft  of  a  deed  that  had  been  prescribed  by  the 
conference. 

9thly,  The  management  of  the  pecuniary  affairs  of  the 
society — viz.,  the  raising  and  appropriating  funds  for  the 
support  of  their  ministers  and  preachers,  and  for  other  ob- 
jects. 

I  have  been  thus  particular  in  enumerating  the  contents 
of  this  "  Book  of  Doctrine  and  Discipline,"  though  many 
parts  of  it  may  not  serve  to  throw  light  on  this  question,  in 
order  to  shew  in  the  first  place,  that,  from  its  nature  and 
objects,  it  is  evidently  of  the  highest  authority  among  the 
members  of  this  religious  community,  and  that  no  opinion 
can  be  safely  formed  on  any  question  affecting  their  doc- 
trine, government,  discipline,  or  temporal  economy,  with- 
out minutely  examining  it  throughout.    At  present,  I  will 
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only  notice  the  few  passages  of  this  manual  of  the  Metho- 
dist Episcopal  Church  which  bear  prominently  upon  the 
question  before  us,  and  which  was  cited  arid  relied  upon 
by  both  parties  in  the  argument,  though  the  inferences  they 
would  deduce  from  them  are  exactly  opposite. 

In  the  first  section,  the  origin  of  the  Methodist  Episcopal 
Church  is  thus  set  forth — "  The  preachers  and  members  of 
our  society  in  general,  being  convinced  that  there  was  a 
great  deficiency  of  vital  religion  in  the  Church  of  England 
in  America,  and  being  in  many  places  destitute  of  the 
christian  sacraments,  as  several  of  the  clergy  had  forsaken 
their  churches,  requested  the  late  Rev.  John  Wesley  to  take 
such  measures  in  his  wisdom  and  prudence  as  would  afford 
them  suitable  relief  in  their  distress.  In  consequence  of 
this,  our  venerable  friend,  who  under  God  had  been  the 
father  of  the  great  revival  of  religion  now  extending  over 
the  earth,  by  the  means  of  the  Methodists,  determined  to 
ordain  ministers  in  America,  and  for  this  purpose,  in  the 
year  1784,  sent  over  three  regularly  ordained  clergy;  hut, 
preferring  the  episcopal  mode  of  ehurch  government  to  any 
other,  he  solemnly  set  apart,  by  the  imposition  of  his  hands 
and  prayer,  one  of  them — viz.,  Thomas  Coke,  Doctor  of 
Civil  Law  (late  of  Jesus  College  in  the  University  of  Oxford) 
and  a  presbyter  of  the  Church  of  England — for  the  episco- 
pal office,  and  having  delivered  to  him  letters  of  episcopal 
orders,  commissioned  and  directed  him  to  set  apart  Francis 
Ashbury,  their  general  assistant  of  the  Methodist  Society  in 
America,  for  the  same  episcopal  office,  he  (the  said  Francis 
Ashbury)  being  first  ordained  deacon  and  elder.  In  conse- 
quence of  which,  the  said  Francis  Ashbury  was  solemnly 
set  apart  for  the  said  episcopal  office  by  prayer  and  the 
imposition  of  the  hands  of  the  said  Thomas  Coke,  other 
regularly  ordained  ministers  assisting  in  the  sacred  cere- 
mony. At  which  time  the  general  conference,  held  at  Balti- 
more, did  unanimously  receive  the  said  Thomas  Coke  and 
Francis  Ashbury  as  their  bishops,  being  fully  satisfied  of 
the  validity  of  their  episcopal  ordination." 

This  is  the  account  given  by  the  Methodist  Church  in 
Canada  of  the  introduction  of  episcopacy  into  the  Methodist 
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connexion  in  America.  Then  next  we  learn  from  this  book 
of  discipline,  that  in  the  Methodist  Episcopal  Church  in 
Canada  there  was  a  general  conference,  composed  of  all  the 
travelling  elders  who  had  travelled  four  years  last  past  and 
had  been  received  into  full  connexion.  The  elders  were 
elected  by  a  majority  of  the  annual  conference,  and  were 
ordained  by  the  bishop,  with  the  assistance  of  some  elders. 
They  were  in  full  orders  of  the  Methodist  church,  and 
could  administer  baptism  and  the  Lord's  supper,  perform 
the  office  of  matrimony,  and  all  parts  of  divine  worship. 

Whenever  the  general  conference  met  (composed,  as  be- 
fore stated,  of  such  elders  as  had  travelled  four  years,  and 
had  been  received  into  full  communion,)  two  thirds  of  its 
members  were  necessary  to  form  a  quorum  for  transacting 
business.  One  of  the  general  superintendents  was  to  pre- 
side ;  or,  if  nine  were  present,  then  a  president  for  the  time 
was  to  be  chosen  by  the  conference.  The  first  general 
conference  of  the  Methodist  Episcopal  Church  in  Canada 
was  appointed  by  this  book  of  discipline  to  be  held  on  the 
last  Wednesday  in  August  1830,  and  thenceforward  it  was 
to  meet  once  in  four  years,  at  such  times  and  in  such 
places  as  should  be  fixed  on  by  the  general  conference 
from  time  to  time.  But  the  general  superintendent,  with 
the  advice  of  the  annual  conference  or  conferences,  or  if 
there  be  no  general  superintendent  the  annual  conference 
or  conferences,  respectively,  had  power  to  call  a  general 
conference,  if  they  should  judge  it  necessary,  at  any  time. 

The  general  conference  had  so  far  an  overruling  power 
in  the  church,  that  they  could  elect  the  bishop,  and  could 
reprove,  suspend,  or  expel  him,  if  they  found  cause  for  it ; 
and  to  the  conference  he  was  expressly  made  amenable 
for  his  conduct.  Of  this  conference  it  is  further  to  be  ob- 
served that  it  was  in  no  part  composed  of  lay-members ; 
and  that  no  power  over  it,  or  appeal  from  it,  is  given  by 
this  constitution  to  any  authority  in  the  society,  or  to  the 
whole  society  collectively — I  mean,  there  is  none  expressly 
given. 

The  only  control  provided  is  by  setting  down  in  this 
book  of  discipline  certain  restrictions  upon  their  power. 
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From  whence  the  authority  of  the  conference  arose,  indeed, 
was  not  shewn  at  the  trial ;  there  was  no  evidence  of  com- 
pact among  the  members  of  the  society. 

For  all  that  appears  in  evidence,  they  assumed,  as  the 
supreme  governing  power  of  the  church,  to  proclaim,  by 
this  publication  of  their  "  discipline,"  to  all  who  chose  to 
unite  with  them,  that  these  were  the  terms  on  which  they 
could  partake  of  the  ministration  of  religion  under  their 
dispensation;  and  the "  restrictions,  so  far  as  I  see,  were 
limitations  voluntarily  set  by  themselves  to  their  own  power, 
and  by  which  (having  thus  formally  declared  them)  they 
would  afterwards  be  bound.  This  assumption  of  the  con- 
ference, without  affecting  to  derive  it  from  any  general 
compact  of  the  body  including  the  lay  members,  but  rather 
leaving  the  latter  to  adhere  or  to  renounce  the  society,  as 
they  might  determine,  does,  as  I  understand  it,  comport 
with  the  principles  of  the  Wesleyan  Methodist  system,  from 
its  foundation. 

We  are  next  to  consider  what  are  the  powers  of  this 
general  conference,  as  we  find  them  declared  in  the  book 
of  discipline.    They  are  thus  set  forth  : 

"The  general  conference  shall  have  full  powers  to  make 
rules  and  regulations  for  our  church,  under  the  following 
limitations  and  restrictions :" 

1st,  "  They  shall  not  revoke,  alter  or  change  our  articles  of 
religion,  nor  establish  any  new  standards  or  rules  of  doc- 
trine, contrary  to  our  present  existing  and  established 
standards  of  doctrine." 

2ndly,  "  They  shall  not  change  or  alter  any  part,  or  rule 
of  our  government,  so  as  to  do  away  with  episcopacy  or 
destroy  the  plan  of  our  itinerant  general  superintendency." 

Then  follow  restrictions  3,  4,  5,  6  and  7,  which  relate  to 
matters  not  arfecting  the  question  before  us,  and  chiefly 
temporal  concerns;  and  the  7th  or  last  restriction  concludes 
thus — "  Provided,  nevertheless,  that  upon  the  joint  recom- 
mendation of  three-fourths  of  the  annual  conference  or  con- 
ferences, then  the  majority  of  three-fourths  of  the  general 
conference  shall  suffice  to  alter  any  of  the  above  restrictions, 
except  the  6th  and  lthy  which  shall  not  be  done  away 
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or  altered  without  the  recommendation  or  consent  of  two- 
thirds  of  the  quarterly  conferences  throughout  the  con- 
nexion." The  6th  restriction,  above  referred  to,  relates  to 
matters  of  temporal  economy  only,  such  as  the  building 
meeting  houses,  the  allowance  to  ministers,  &c. 

The  seventh  restriction  relates  (among  other  things)  to 
the  doctrines  of  the  church,  and  it  provides,  "  that  no  new 
rule,  regulation,  or  alteration,  respecting  the  doctrines  of 
the  church,  shall  have  any  force  or  authority  until  laid 
before  the  quarterly  conferences  throughout  the  connexion, 
and  approved  of  by  a  majority  of  the  members  of  two-thirds 
of  the  said  conferences." 

Thus  it  will  be  seen,  that  in  1828  the  Methodist  Society 
in  this  province  separated  from  the  Episcopal  Methodists 
in  the  United  States,  and  formed  an  independent  church  of 
their  own  :  that  in  1829  their  conference  published  this 
"  Book  of  their  Doctrines  and  Discipline,"  the  only  account 
of  their  constitution  we  have  heard  of :  and  that  in  August 
1830,  when  the  first  general  conference  met,  it  assembled 
and  acted  under  the  constitution ;  and  the  society  appears 
to  have  rested  on  this  footing  till  August  1832,  there  being 
no  bishop  of  the  church  during  that  time,  although  there 
was  a  provision  in  the  constitution  for  electing  and 
ordaining  one.  A  superintendent,  who  had  not  been  or- 
dained bishop,  performed  such  functions  as  the  constitution 
provided  for  during  the  absence  of  the  bishop :  but  there 
was  actually  no  bishop  of  the  church,  and  the  bishop  of  the 
Methodist  Episcopal  Church  had  no  authority  or  control 
over  the  society  in  Canada. 

In  1832,  the  idea  of  uniting  themselves  to  the  Wesleyan 
Methodist  Society  in  England  seems  first  to  have  been 
entertained  in  this  religious  community — at  least,  the  first 
manifestation  of  that  intention  spoken  of  at  the  trial  of  this 
cause  was  in  that  year.  At  the  annual  conference  in 
August  1832,  a  union  with  the  British  Wesleyan  Methodists 
was  openly  proposed  and  discussed.  Whether  the  first 
suggestion  of  such  an  union  originated  in  the  society  here, 
or  whether  they  were  invited  to  it  by  the  society  in  England, 
we  are  not  aware  ;  but  it  seems  that  Mr.  Alder  (a  represent 
2  z  vol.  v. 
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lative from  the  British  Wesley  an  Conference)  was  then 
in  Canada,  and  stated  to  the  conference,  or  to  the  members 
of  it,  that  such  an  union  could  not  take  place  so  long  as 
the  society  in  Canada  retained  episcopacy  as  apart  of  their 
constitution  or  church  government ;  because  Wesley,  the 
founder  of  Methodism,  had  never  sanctioned  it  in  England, 
and  it  formed  no  part  of  the  system  of  the  society  there.  In 
consequence  of  this  declaration,  it  was  proposed  at  the 
annual  conference  at  Hallowell,  in  August  1832,  that  the 
church  or  society  in  this  province  should  relinquish  episco- 
pacy ;  and,  upon  discussion  and  deliberation,  the  annual 
conference  at  that  meeting  passed  a  resolution  "  recommend- 
ing the  general  conference  to  pass  the  third  resolution  of 
the  report  of  the  committee  of  that  conference  on  the  pro- 
posed union,"  which  reads  as  follows — "  That  Episcopacy 
be  relinquished  (unless  it  will  jeopard  our  church  property, 
or  as  soon  as  it  can  be  legally  secured),  and  superseded  by 
an  annual  presidency  and  the  annual  conference  recom- 
mended their  chairman  to  call  a  general  conference  on  the 
Monday  following,  which  was  done.  This  recommenda- 
tion to  relinquish  episcopacy  was  voted  for  by  three-fourths 
of  the  members  of  the  annual  conference. 

In  pursuance  of  the  resolution  of  the  annual  conference, 
a  special  meeting  of  the  general  conference  was  called, 
and  assembled  at  Hallowell  on  the  12th  of  August  1832, 
(a  few  days  after  the  deed  before  us  was  executed):  an 
elder  of  the  church  was  elected  by  the  conference  their 
president  for  the  time,  and  the  general  conference  at  this 
meeting  came  to  the  following  resolution  : — u  Resolved, 
that  this  conference,  on  the  recommendation  of  three-fourths 
of  the  annual  conference,  having  in  view  the  prospect  of  a 
union  with  our  British  brethren,  agree  to  sanction  the  third 
resolution  of  the  report  of  the  committee  of  the  annual  con- 
ference, which  is  as  follows— to  wit,  '  That  Episcopacy  be 
relinquished,  (unless  it  jeopard  our  church  property,  or  as 
soon  as  it  can  be  legally  secured,)  and  superseded  by  an 
annual  presidency — in  connection  with  the  10th  resolution 
of  the  said  report,  which  says  that  none  of  the  foregoing- 
restrictions  shall  be  considered  as  of  any  force  whatever 
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until  they  shall  have  been  acceded  to  on  the  part  of  the 
Wesleyan  missionary  committee  of  the  British  conference, 
and  the  arrangements  referred  to  in  them  shall  have  been 
completed  by  the  two  connexions." 

This  resolution  was  carried  by  the  votes  of  three-fourths 
of  the  members  of  the  general  conference,  and  by  the 
unanimous  vote  of  the  members  present.  Other  resolutions 
were  in  like  manner  passed,  providing  for  the  performance 
of  those  duties  which  had  before  been  discharged,  or  rather 
appointed  to  be  discharged,  by  a  bishop.  Instead  of  elect- 
ing a  bishop  by  the  general  conference,  a  president  was  to 
be  named  annually  by  the  conference  in  England  ;  or  in 
default  of  their  naming  one,  the  Canadian  conference  was 
to  choose  one  from  among  its  own  members.  All  these 
arrangements  were  provisional,  and  depended  on  the  Wes- 
leyan conference  in  England  according  to  the  union. 
They  did  accede  to  it,  in  August  1833.  And  the  act  of 
concurrence  of  the  British  conference  being  received  in 
Canada,  and  the  resolutions  adopted  at  Hallowell  having 
been  published  in  the  meantime  in  a  newspaper  in  this 
province  printed  under  the  direction  of  the  Methodist  body, 
the  whole  arrangement  received  the  final  confirmation  at  a 
general  conference  at  Toronto,  in  October  1833. 

As  respects  the  regularity  of  the  proceedings  in  the  con- 
ference at  Hallowell — it  appears  that  the  annual  conference 
met  at  the  place  appointed  by  themselves  at  their  previous 
sitting  as  their  discipline  provides.  The  time  of  their 
assembling,  according  to  the  book  of  "  Discipline,"  was 
to  be  appointed  by  the  bishop  ;  but,  as  there  was  then  no 
bishop  of  the  church  in  Upper  Canada,  I  infer  that  the  time 
of  the  meeting  was  appointed  by  the  general  superinten- 
dent. I  recollect  no  objection  being  urged  on  this  score  in 
the  argument  last  term. 

The  annual  conference,  by  the  constitution,  was  to  con- 
sist of  all  travelling  preachers  who  were  in  full  connexion, 
and  those  who  were  to  be  received  into  full  connexion.  It 
is  proved  that  upon  this  occasion  it  did  consist  of  travelling 
preachers  who  had  travelled  two  years,  and  who  had  been 
received  into  full  connexion,  and  of  these  the  requisite  pro- 
portion of  three-fourths  voted  for  the  change. 
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Then  as  to  the  general  conference.  It  appears  to  have 
been  a  special  session  called  by  the  superintendent  or 
chairman  of  the  annual  conference,  with  the  advice  of  the 
annual  conference ;  and  the  "  Discipline"  declares  that  a 
special  meeting  of  the  general  conference  may  be  so  called 
"  at  any  time."  According  to  the  "  Discipline,"  the  general 
conference  should  have  consisted  of  all  the  travelling  elders 
who  had  travelled  four  full  years  last  past,  and  had  been 
received  into  full  connexion ;  and  two-thirds  of  the  general 
conference  were  necessary  to  make  a  quorum  for  the  trans- 
action of  business.  Upon  this  occasion,  there  having  been 
no  bishop  in  the  province  for  some  time  by  whom  elders 
could  be  ordained,  the  general  conference  proceeded,  in  the 
first  place,  to  make  a  rule  which  they  assumed  to  be  within 
their  power,  admitting  preachers  into  full  connexion  who 
had  travelled  four  years,  to  be  members  of  the  conference, 
although  they  were  not  ordained  elders. 

There  were  many  such  preachers  who,  if  they  had  been 
ordained,  would  have  been  entitled  to  be  admitted  members 
of  the  conference  ;  and,  as  they  were  prevented  by  circum- 
stances from  obtaining  ordination,  the  conference  made  this 
rule  in  order  to  admit  them. 

The  change  admitted  those  only  who  would  have  been 
elders  if  there  had  been  a  bishop  to  ordain  them.  In  fact, 
according  to  the  "  Discipline,"  preachers  who  had  travelled 
two  years  were  eligible  to  the  order  of  elders.  Notice  had 
been  previously  given  that  preachers  who  had  travelled 
four  years  would  be  admitted  members  to  that  general  .4 
conference.  At  the  conference,  the  elders  who  were  before 
members  made  a  rule  accordingly,  previously  to  the  discus- 
sion of  the  proposed  union ;  and  upon  this  rule  these 
additional  members  were  admitted.  But  the  vote  for  the 
union  was  not  carried  in  consequence  of  this  addition ;  the 
result  without  them  would  have  been  the  same.  The  only 
effect  was  to  make  the  conference  more  numerous,  and  of  a 
more  popular  character.  In  all  thirty-one  members  were 
assembled,  of  whom  fourteen  were  preachers  not  in  elders' 
orders  ;  whether  these  were  reckoned  or  omitted,  the  resolu- 
tion still  received  the  concurrence  of  three-fourths  of  the  body. 
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It  seems  not  to  have  been  proved  at  the  trial  whether 
notice  was  or  was  not  given  to  the  members  of  the  annual 
conference  before  the  meeting  at  Hallowell,  which  seems 
to  have  been  an  ordinary  meeting,  of  an  intention  to  pro- 
pose the  changes  which  were  there  resolved  upon  ;  nor 
does  it  appear  in  the  notes  of  the  trial  what  proportion  of 
the  general  conference,  being  elders,  did  in  fact  attend  the 
conference,  or  of  those  who  could  be  admitted  under  the 
new  rule  ;  nor  does  it  appear  whether  all  were  apprised  of 
the  meeting,  and  of  changes  intended  to  be  proposed  there, 
so  that  they  might  have  attended  if  they  desired. 

1  shall  notice  by  and  by  any  questions  of  irregularity 
that  seem  to  arise  upon  these  proceedings  ;  at  present  I 
state  the  facts  as  I  find  them  in  the  notes  of  the  evidence. 

At  the  general  conference  held  in  Toronto  in  October 
1833,  when  the  union  with  the  British  Wesleyan  Conference 
and  the  attendant  regulations  were  confirmed,  and  after  the 
assent  of  the  society  in  England  had  been  made  known; 
several  members  of  the  British  Wesleyan  conference  were 
present,  and  after  the  vote  of  ratification  was  taken,  but  not 
before,  they  were  requested  to  take  seats. 

Upon  the  change  being  made  in  1833,  in  pursuance  of 
the  resolutions  of  the  annual  and  general  conferences,  the 
name  assumed  by  this  religious  community  was  "  The 
Wesleyan  Methodist  Church  in  Canada." 

Afterwards  the  general  conference  at  Toronto  substituted 
for  this  the  name  of  "  The  Wesleyan  Methodist  Church  of 
British  North  America"  and  in  1834  the  name  was  again 
changed  to  "  the  Wesleyan  Methodist  Church  in  Canada," 
which  name  the  society  now  bears. 

In  1834,  a  new  book  of  doctrines  and  discipline  was 
published,  by  order  of  the  conference.  In  this  the  articles 
of  religion  are  retained  word  for  word  unchanged ;  but  in 
the  government  of  the  church  or  society  there  are  many 
points  of  difference,  which  I  have  thought  it  necessary  to 
note,  as  they  should  all  receive  consideration  in  determining 
upon  the  extent  and  consequences  of  the  change  that  had 
taken  place  in  the  society. 

Under  the  new  "  Discipline"  there  is  but  one  conference, 
which  is  an  annual  conference. 
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Under  the  first  "  Discipline,"  the  general  conference  was 
composed  of  all  the  travelling  elders  who  had  travelled  the 
four  iast  years,  and  had  been  received  into  full  connexion. 

According  to  the  second  or  new  "  discipline,"  the  con- 
ference is  to  be  composed  of  all  preachers  who  have  been 
received  into  full  connexion,  and  have  been  appointed  by 
the  district  meetings  to  attend  ;  also  of  all  preachers  who 
have  been  recommended  by  their  district  meetings  to  be 
received  into  full  connexion. 

According  to  the  first,  one  of  the  general  superintendents 
shall  preside  in  the  general  conference ;  or  if  none  be  present, 
the  conference  shall  choose  a  president  pro  tempore. 

According  to  the  second,  the  president  appointed  by  the 
British  conference,  or  where  none  is  thus  appointed  one- 
chosen  by  ballot,  shall  preside  in  the  conference. 

By  the  first,  the  general  conference  is  restrained  from 
changing  or  altering  any  part  or  rule  of  government  so  as 
to  do  away  episcopacy  or  destroy  the  plan  of  the  itinerant 
general  superintendency. 

By  the  second,  the  conference  shall  not  change,  or  alter, 
or  make  any  regulations  that  will  interfere  with  or  infringe 
the  articles  and  plan  of  union  between  this  and  the  British 
conference  proposed  in  August  1832,  and  agreed  to  by  the 
British  conference  in  August  1833. 

By  the  first,  the  restriction  as  to  episcopacy  may  be 
altered  by  three-fourths  of  the  general  conference,  on  the 
recommendation  of  three-fourths  of  the  annual  conference. 

By  the  second,  the  article  respecting  the  union,  which 
stands  here  in  place  of  the  other,  (i.  e.  the  restriction,)  shall 
not  be  done  away  or  altered  without  the  recommendation 
or  consent  of  the  British  Conference. 

By  the  first,  the  general  conference  was  to  sit  once  in 
four  years,  at  a  time  and  place  named  by  themselves  ;  but 
the  superintendent  and  annual  conference  might  call  a 
meeting  of  the  general  conference  at  any  time. 

By  the  second,  the  conference  shall  appoint  the  time  and 
place  of  its  own  sitting. 

By  the  first,  bishops  are  to  be  elected  and  ordained  as 
before  noted. 
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By  the  second,  the  British  conference  shall  have  authori- 
ty to  send  each  year  one  of  its  own  body  to  preside  in  the  * 
conference  ;  the  same  person  not  to  be  sent  oftener  than 
once  in  four  years,  unless  at  the  request  of  the  conference. 

When  the  British  conference  sends  no  president,  the  con- 
ference here  to  choose,  by  ballot,  one  of  its  own  members. 

By  the  first,  the  bishop  was  to  make  the  appointments  of 
preachers  to  the  several  stations,  circuits,  &c,  and  to  do 
several  other  acts  of  this  nature,  besides  ordaining  elders 
and  deacons  on  the  election  of  the  conference. 

By  the  second,  the  president  is  to  perform  these  duties, 
and  to  ordain  the  preachers  admitted  into  full  connexion, 
with  the  assistance  of  three  or  four  of  the  senior  preachers  ; 
and  he  is  amenable  to  the  conference  for  his  conduct  as 
the  bishop  was :  but  whether  he  can  be  suspended  or  re- 
moved, as  the  bishop  could,  is  not  (I  believe)  expressly 
declared. 

By  the  first,  presiding  elders  are  to  be  chosen  by  the 
bishop  to  travel  through  appointed  districts  and  exercise  a 
superintendence  therein  in  matters  specified. 

By  the  second,  there  is  to  be  a  chairman  of  a  district 
appointed  by  the  president,  whose  duties  are  very  similar ; 
and  there  is  a  provision  for  district  meetings,  to  supply  for 
some  purposes  the  place  of  annual  conferences,  which  are 
abolished,  and  to  exercise  in  several  other  respects  a  vigi- 
lant superintendence  over  the  preachers  and  members,  and 
the  general  interests  of  the  society.  New  regulations  also 
are  made  as  to  receiving  preachers  on  trial  and  into  con- 
nexion. 

Under  the  first,  presiding  elders,  travelling  elders,  dea- 
cons, and  travelling  preachers,  were  the  orders  in  the  church. 

Under  the  second,  there  are  no  elders  (so  called)  or 
deacons,  but  travelling  preachers,  whose  duties  seem  to  be 
the  same  as  under  the  former  "  Discipline  ;"  and  ministers, 
who  have  been  travelling  preachers,  are  to  be  elected  as 
elders  were,  by  the  conference,  and  ordained  by  the  laying 
on  of  the  hands  of  the  president  and  some  of  the  ministers 
present — their  functions  are  such  as  the  elders  used  to 
discharge. 
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Under  the  first,  an  elder,  deacon,  or  preacher  who  has 
the  special  charge-of  a  circuit  assigned  him  had  various 
duties  to  discharge. 

Under  the  second,  the  preacher  on  each  circuit,  who  is 
appointed  to  take  charge  of  the  societies  therein,  is  called 
a  superintendent,  has  similar  duties  to  perform,  and  ad- 
ditional duties  embracing  many  minor  details. 

By  the  first,  the  ordination  service  for  elders  was  given 
to  be  performed  by  the  bishop. 

By  the  second,  the  same  service  exactly,  only  putting 
minister  for  elder ',  is  given  to  be  performed  by  the  president. 

Under  the  first,  there  was  a  general  conference,  which 
met  once  in  four  years,  and  an  annual  conference. 

Under  the  second,  there  is  to  be  but  one  conference  in 
Upper  Canada,  which  shall  meet  once  in  each  year. 

By  the  first,  it  is  directed,  as  to  their  churches,  that  there 
shall  be  a  condition  in  all  their  deeds  that  the  trustees  shall, 
at  all  times,  permit  such  ministers  and  preachers  belonging 
to  the  Methodist  Episcopal  Church,  as  shall  be  duly  autho- 
rized by  the  general  conference,  or  by  the  annual  confer- 
ence, to  preach,  &c,  according  to  the  true  meaning  and 
purport  of  the  deed  of  settlement. 

By  the  second,  the  same  constitution  is  prescribed  in 
respect  of  such  ministers  and  preachers  belonging  to  the 
Wesley  an  Methodist  Church,  as  shall  be  duly  authorized  by 
the  conference  of  the  ministers  of  "  our"  church. 

The  form  of  deeds  to  be  taken  closely  corresponds,  having 
merely  the  above  difference. 

I  have  thus  traced  the  course  taken  in  bringing  about  the 
change,  upon  the  consequences  of  which  we  are  to  decide. 
I  have  done  this,  I  believe,  with  no  unnecessary  minuteness, 
considering  that  the  question  is  of  a  delicate  nature,  and 
unusual  in  courts  of  justice  ;  and  considering  also  that  the 
consequences  of  the  decision  may  be  extensive  and  impor- 
tant to  a  great  number  of  persons.  The  most  of  what  I 
have  mentioned  rests  on  documentary  evidence,  but  some 
of  the  facts  stated  depend  on  the  viva  voce  testimony  of 
witnesses  examined  at  the  trial. 

On  the  one  side,  two  ministers  of  the  Wesley  an  Methodist 
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Church  in  Canada,  as  it  is  now  styled,  were  examined. 
These  had  been  elders  or  ordained  ministers  of  the  church 
before  the  change,  and  were  members  of  the  general  con- 
ference when  the  change  was  made,  and  took  part,  it  ap- 
pears in  the  proceeding. 

Besides  relating  the  facts  in  the  order  in  which  they 
occurred,  they  gave  it  as  their  opinion  that  the  change  was 
such  as  the  general  conference,  on  the  recommendation  of 
the  annual  conference,  had  a  right,  by  the  constitution  of 
the  society,  to  make ;  and  that  the  proceedings  adopted  by 
them  were  in  exact  accordance  with  the  constitution.  They 
declared  that  relinquishing  episcopacy  and  uniting  them- 
selves to  the  British  Wesleyan  Society  were  measures 
unconnected  with  doctrine,  and  affected  only  the  govern- 
ment of  the  church  :  that  the  doctrines  were  the  same  now 
as  before ;  that  the  same  society  continued  with  the  same 
conference,  and  the  same  members  :  and  that  the  same 
churches  that  were  used  by  the  Methodist  society  before 
continue  still  to  be  used ;  the  same  doctrines  being 
preached  in  them,  and  the  same  persons  in  connexion 
with  the  society :  that,  in  short,  the  original  Methodist 
society  remains,  though  under  another  name,  and  though 
changed  in  the  particular  of  Episcopacy  :  that  the  layr 
members  of  the  church  never  had  a  voice  with  respect  to 
doctrine,  government,  or  discipline  :  and  that  they  are  not 
affected  by  the  change  which  has  been  made. 

On  the  other  side,  a  member  of  the  former  Methodist 
Episcopal  Church  in  Canada  was  examined  as  a  witness. 
At  the  time  of  the  change  he  was  merely  a  local  preacher, 
and  was  never  ordained  as  an  elder.  By  the  constitution 
of  the  church  he  was  a  layman,  having  no  voice  in  the 
general  or  annual  conference.  He  declared  that  he  did 
not  assent  to  the  union  in  1833  :  that,  in  his  opinion,  the 
Methodist  Episcopal  Church  was  not  merged  in  conse- 
quence of  the  change,  but  existed,  and  had  a  right  to  exist, 
as  before,  retaining  as  members  those  who  adhered  to  her, 
and  who  were  dissenting  from  the  change  :  that  after  the 
change  a  general  conference  of  the  Methodist  Episcopal 
Church  was  held  in  the  Home  district  in  1833,  conforming 
3  a  vol.  v. 
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as  nearly  to  the  discipline  of  1829  as  they  could,  consider- 
ing the  state  in  which  they  were  left :  that  they  have  a 
bishop,  whom  they  elected  in  general  conference  in  1824, 
but  who  is  not  ordained  or  consecrated,  being  only  ap- 
pointed as  general  superintendents  were  formerly.  They 
have  held,  he  says,  general  and  annual  conferences  since, 
and  quarterly  conferences,  going  as  near  to  what  the  disci- 
pline requires  as  they  could:  that  two  of  the  general 
conference  elders  remained  in  them  after  the  change,  and 
two  travelling  preachers  ;  and  in  the  exigency  they  acted 
as  if  by  some  unforseen  casualty  all  the  elders  and 
preachers  who  had  joined  the  British  society  had  died  or 
left  the  country ;  and  they  admitted  to  the  conference  the 
preachers  that  remained. 

On  the  other  side,  however,  it  was  denied  that  the  two 
persons  spoken  of  as  elders  were  actually  elders  ;  or  that, 
conformably  to  the  Methodist  discipline,  any  such  confer- 
ences could  exist  and  be  holden  as  the  witness  spoke  of. 

Whatever  may  be  the  merits  of  the  change  then,  it  is 
clear  that  it  has  given  rise  to  a  schism  in  the  Methodist 
society — it  has  split  it  into  two  parties,  each  maintaining 
that  the  other  has  seceded  from  the  religious  community 
which  existed  under  the  Methodist  "  Discipline"  of  1829  ; 
and,  acting  under  these  conflicting  pretensions,  they  have 
become  involved  in  litigation  concerning  the  possession  of 
this  church  and  burying-ground  in  the  township  of  King- 
ston. The  disunion  extended  to  nine  trustees,  who  took 
the  legal  estate  under  the  deed  from  Ferris — and  the  con- 
duct of  some  among  them  seems  to  have  been  rather 
equivocal  and  undecided,  so  that  it  is  difficult  to  say  what 
is  conclusively  established  respecting  them  upon  the  evi- 
dence. 

Michael  Purdy,  Yanalstine,  Abernethy,  and  Orser  con- 
tinued members  of  the  society  after  it  had  relinquished 
Episcopacy  and  united  itself  to  the  British  Wesleyans — or 
rather,  they  went  with  the  conference,  and  with  that  portion 
of  the  society  which  approved  of  the  change  ;  Lattimore, 
I  believe,  did  the  same,  though  this  is  doubtfully  stated. 
Gilbert  Purdy,  and  Wartman  also  assented  to  the  change, 
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and  continued  to  act  with  those  members  of  the  society 
who  adopted  it ;  but,  in  order  to  avoid  a  disagreeable  con- 
test about  the  trust,  they  withdrew  formally  from  the 
society,  that  they  might  be  thereby  discharged  from  the 
trust,  and  they  immediately  afterwards  rejoined  the  society — 
that  is,  the  church  as  now  governed  under  the  new  dis- 
cipline. 

Powley,  it  seems,  continued  with  the  church  under  the 
new  "discipline"  for  some  months,  and  then  xequested 
permission  to  withdraw  from  the  connexion,  which  was 
granted  to  him.  Grass  was  in  connexion  with  the  church, 
as  governed  after  the  union,  for  some  time;  but  afterwards, 
in  1834,  omitting  to  conform  to  its  regulations,  was  ad- 
monished, upon  which  he  renounced  the  church,  said  he 
was  no  longer  a  member,  and  his  name  was  taken  off  the 
list.  Indeed  Powley  and  Grass,  it  seems  probable,  never 
approved  of  the  change,  though  they  seem  to  have  conformed 
outwardly  for  a  time.  On  the  10th  January  1835,  Grass 
and  Powley,  calling  themselves  "  surviving  trustees"  exe- 
cuted a  writing,  stating  "that  Wartman,  Gilbert  Purdy, 
Vanalstine,  Orser,  Michael  Purdy,  Lattimore  and  Aber- 
nethy  had  ceased  to  be  members  of  the  Methodist  Episcopal 
Church  in  Canada,  by  uniting  with  and  becoming  members 
of  the  Wesley  an  Methodist  Church  in  British  North  Ame- 
rica, and  had  thereby  forfeited  all  their  capacities,  powers, 
&c.,  as  trustees  (for  the  premises  now  in  question) ;  and 
that,  according  to  the  "  Discipline"  of  the  Methodist  Epis- 
copal Church  and  the  deed  for  the  church  and  ground,  &c, 
they  appointed  seven  other  persons,  named  in  the  writing, 
to  be  trustees  of  the  Methodist  Episcopal  Church  in  the 
township  of  Kingston  instead  of  the  above  named  persons." 
This  appointment  is  stated  to  be  on  the  nomination  of 
Thaddeus  Lewis  "preacher  in  charge  of  the  circuity  the 
same  person  who  was  examined  as  a  witness,  and  who 
stated  that  he  dissented  from  the  change,  and  that,  in  his 
opinion,  the  Methodist  Episcopal  Church  still  existed  as  a 
separate  body  in  Upper  Canada.  On  the  14th  of  March 
1835  four  new  trustees  were  nominated  by  the  stationed 
preacher  under  the  new  "  Discipline,"  and  appointed  to  fill 
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up  the  vacancies  made  "by  Powley,  Wartman,  Gilbert 
Purdy,  and  Grass  ceasing  to  he  members  of  the  church." 

The  first  appointment  (of  the  seven  trustees)  was  made, 
it  will  be  perceived,  on  the  part  of  those  members  of  the 
Methodist  Society  who  refused  to  accede  to  the  union,  and 
who  profess  to  be  still  governed  by  the  discipline  of  1829. 
The  latter  appointment  was  made  by  the  Wesleyan  Metho- 
dist Church  in  Canada,  as  governed  under  the  new  disci- 
pline of  1834. 

Bell,  the  defendant  in  this  action,  was  put  into  possession 
of  the  church  some  time  in  the  autumn  of  1835  to  take  care 
of  it  and  keep  the  keys  ;  possession  was  given  to  him  by 
five  of  the  original  trustees,  grantees  in  the  deed — viz., 
Vanalstine,  Michael  Purdy,  Orser,  Lattimore,  and  Aber- 
nethy;  and  the  attempt  to  eject  him  by  this  action  is  made 
by,  or  at  least  under,  the  sanction  of  Grass  and  Powley, 
two  of  the  original  trustees,  grantees  in  the  deed,  and  the 
seven  new  trustees  appointed  in  January  1835,  on  behalf 
of  those  calling  themselves  the  Methodist  Episcopal  Church 
in  Canada. 

Upon  this  case  being  proved  at  the  trial  at  Kingston,  and 
the  defendant's  counsel  declining  to  assent  to  a  special 
case,  the  learned  judge  before  whom  the  cause  was  tried 
gave  no  opinion  upon  the  legal  effect  of  the  evidence,  but 
directed  the  jury  to  find  for  the  plaintiff,  leaving  the  defen- 
dant to  move  against  the  verdict  in  term,  upon  the  law  and 
evidence.  A  rule  was  granted  last  term,  upon  motion  of 
the  defendant,  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  as  being  contrary  to  law  and  evidence  ;  and 
the  case  having  been  fully  argued  on  the  return  of  the  rule, 
it  remains  for  us  to  determine  whether  the  verdict  which 
has  been  rendered  for  the  plaintiff  can  be  sustained. 

The  deed  under  which  the  plaintiff  makes  title  conveys 
the  land  to  nine  persons  by  name,  to  hold  to  them  and  their 
successors  by  the  corporate  name  of  "  The  trustees  of  the 
Methodist  Episcopal  Church  of  Kingston." 

This  ejectment  is  brought  upon  a  demise  made  by  "  The 
trustees  of  the  Methodist  Episcopal  Church  in  the  toionship 
of  Kingston."    It  is  apparently  the  trustees  using  the 
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corporate  name  in  a  suit  to  gain  possession  of  the  trust 
property — and  this  the  provincial  statute  clearly  allows. 

In  an  ejectment  we  are  to  inquire  where  the  legal  title 
resides  :  and  from  the  deed  it  is  shewn  it  must  reside  in 
this  corporation,  unless  they  have  conveyed  away  the  es- 
tate, which  is  not  pretended  ;  so  that  in  the  plaintiff's  case 
no  opening  seems  left  for  a  question,  since  the  right  of 
Ferris  to  make  the  deed  is  admitted  on  all  hands. 

If  it,  indeed,  were  shewn  that  at  the  time  of  the  demise 
laid  there  were,  in  fact,  no  trustees  to  represent  the  trust, 
and  to  compose  the  corporation,  that  would  be  fatal  to  the 
plaintiff's  recovery,  on  the  same  principle  as  proof  of  the 
death  of  the  lessor  of  the  plaintiff  at  the  time  of  a  demise 
laid  iu  an  ordinary  action,  because  it  would  shew  the  title 
to  have  been  residing  somewhere  else.  Whether  it  would 
revert  to  the  donor  in  this  case,  it  is  not  necessary  to  inquire. 

It  is  not  denied  that  there  are  still  trustees  entitled  to  use 
this  corporate  name,  and,  whoever  they  may  be,  they  must 
be  entitled  to  the  possession  of  this  property. 

We  see  two  sets  of  persons  coming  forward  and  saying, 
"  we  are  the  trustees,  holding  the  legal  title  to  the  estate  ; 
the  others,  who  pretend  to  be  trustees,  have  nothing  to  do 
with  it." 

The  one  party  affirms  that  they  are  the  body  of  u  trustees 
for  the  Methodist  Episcopal  Church  in  the  township  of 
Kingston"  including  in  their  number  some  of  the  original 
trustees  who  were  grantees  in  the  deed  of  trust,  and  others 
who  have  been  legally  appointed  to  succeed  certain  of  the 
original  trustees  who  had  ceased  to  be  members  of  the 
Methodist  Episcopal  Church  in  Canada,  and  appointed  as 
the  deed  directs  (being  members  of  that  church)  upon  the 
nomination  of  the  stationed  minister  or  preacher  in  charge 
of  the  church  for  the  time  being  ivithin  whose  station  or 
circuit  the  land  is,  and  approved  of  by  the  remaining  trustees. 

The  other  party  affirm  that  they  are  the  body  of  trustees 
who  alone  are  legally  seized  of  the  estate,  including  in 
their  number  some  of  the  original  grantees  in  the  deed  of 
trust,  and  others  nominated  by  the  stationed  minister  or 
preacher  in  charge  of  the  said  church  for  the  time  being 
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within  whose  station  or  circuit  this  land  is,  and  appointed 
by  the  remaining  trustees  to  fill  up  vacancies,  which  arose, 
they  say,  in  this  way  : — The  grantees  in  the  deed,  under 
the  corporate  name  of  the  Methodist  Episcopal  Church  in 
the  township  of  Kingston,  were  to  hold  this  land  in  trust 
for  the  site  of  a  church  and  burying-ground,  ufor  the  use  of 
the  members  of  the  Methodist  Episcopal  Church  in  Canada, 
according  to  the  I'ules  and  discipline  which  at  that  time 
were,  or  which  might  thereafter  be  adopted  by  the  general  or 
annual  church  in  Canada."  When  this  deed  was  given 
the  Methodist  Episcopal  Church  in  Canada  existed  (they 
allege)  as  an  independent  community,  amenable  to  none 
other,  and  governed  by  written  constitution,  which  they 
shew,  and  which  provided  for  the  government  and  dis- 
cipline of  the  church. 

By  that  constitution  no  voice  is  given  to  the  laity  in  mat- 
ters of  government  or  discipline,  but  the  supreme  control 
and  the  whole  legislative  power  rested  in  a  general  confer- 
ence of  their  clergy,  by  which  conference  (they  say)  certain 
changes  were  made  in  the  system  of  their  church  govern- 
ment and  discipline  in  1832,  a  short  time  after  this  deed 
was  taken ;  and  upon  these  changes  certain  of  the  trustees 
named  in  the  deed  refused  to  adhere  to  the  church,  so 
altered  in  its  government  and  discipline,  and  have  not  par- 
taken of  its  ministrations :  that,  as  the  changes  were 
within  the  power  of  the  conference  to  make,  the  whole 
society  was  bound  by  them  :  that  the  same  religious  body 
continued  to  exist,  though  altered  in  its  form :  that  the  trus- 
tees who  would  not  subscribe  to  the  change,  but  renounced 
their  connexion  with  the  church,  (as  they  had  a  right  to 
do,)  ceased  to  be  members  of  the  church  ;  and  that  succes- 
sors were  therefore  appointed  in  the  manner  provided  by 
the  deed  and  allowed  by  the  statute. 

On  the  part  of  those  who  rejected  the  change  it  is  replied, 
that  the  conference  have  pretended  to  abolish  an  essential 
fundamental  principle  of  the  society  :  that  this  was  beyond 
their  power  :  that  they  have  erected  for  themselves  a  new 
church,  and  not  merely  altered  the  one  which  existed  :  that 
they  are  the  seceders,  while  the  others  remain,  as  they  were, 
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members  of  the'  Methodist  Episcopal  Church  in  Canada  ; 
and  have  supplied  the  vacancies  occasioned  by  their  seces- 
sion as  the  trust  deed  points  out,  or  as  near  it  as  the  state 
of  things  permitted. 

Thus  each  lays  claim  to  represent  that  legal  title  which 
would  warrant  the  demise  in  this  ejectment. 

The  court  has  not  been  moved  at  any  stage  of  the  cause 
before  the  trial  to  stay  the  proceedings,  on  the  ground  that 
the  persons  suing  in  the  corporate  name  have  no  right  to 
use  it,  nor  any  interest  in  the  estate,  and  that  the  right  to 
use  it  resides  in  others  who  are  not  assenting  to  the  action; 
but  the  question,  who  are  seized  of  the  legal  estate  ?  comes 
before  us  directly  in  this  way : — This  action  is  brought  at 
the  instance  of  those  who  rejected  the  change  made  in 
1832:  the  defendant  is  in  possession  under  those  of  the 
original  grantees  who  recognize  the  change  and  adhere  to 
the  church,  as  they  say,  under  its  new  form  of  government ; 
and  he  defends  by  setting  up  their  title.  If  they,  or  any  of 
them,  had  the  legal  estate  in  July  1835,  (the  time  of  the  de- 
mise laid,)  then  the  defendant  was  not  a  trespasser,  and 
was  entitled  to  a  verdict. 

We  are  called  upon,  therefore,  to  decide  whether  the 
seven  original  grantees,  whose  places  in  the  trust  the  plain- 
tiffs have  assumed  to  be  vacant,  did  really  cease  to  be 
members  of  the  Methodist  Episcopal  Church  in  Canada, 
according  to  the  proper  construction  of  the  trust  deed,  when 
they  joined  themselves  to,  or  continued  members  of  a  body 
of  Methodists  who  relinquished  episcopacy  as  a  quality  of 
their  church,  and  united  themselves  to  the  British  Wesleyan 
Society. 

And  this  brings  up  three  questions — 

1st,  Could  this  be  done  by  those  who  attempted  to  do  it? 

2nd.  Did  they  do  it  effectually — that  is,  regularly  ? 

3rd.  After  it  was  done  did  there  exist  a  Methodist.  Epis- 
copal Church  in  Canada  capable  of  being  governed  under 
the  "  Discipline"  of  1829  ;  or  was  that  body  of  Methodists 
transformed  into  the  Wesleyan  Methodist  Church  in  Canada, 
and  so  transformed  that  it  carried  with  it  its  original  rights, 
being  sufficiently  identical  in  substance  with  the  former 
Methodist  Episcopal  Church  ? 
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It  is  to  be  regretted  that  such  a  contest  has  arisen  :  the 
questions  it  involves  affect  numerous  bodies  of  christians, 
and  its  agitation  must  be  unfavorable  to  their  tranquillity, 
and  while  it  lasts  must  in  some  degree  impair  the  useful- 
ness of  their  exertions  in  the  cause  of  religion.  Similar 
difficulties  have  occasionally  sprung  up  in  this  province 
and  disturbed  the  harmony  of  other  religious  communities. 
As  we  have  unfortunately  nothing  but  this  court  of  common 
law  jurisdiction,  and  are  without  the  aid  of  a  court  of  equity, 
which  can  controul  trusts,  direct  their  proper  execution, 
and  restrain  actions  when  they  are  brought  for  purposes 
contrary  to  the  intention  of  the  trust,  such  cases  as  the 
present  are  in  this  province  peculiarly  embarrassing.  I 
doubt  wThether  the  question  before  us  can  receive  its  solu- 
tion quite  satisfactorily  by  the  judgment  of  a  common  law 
court ;  and  it  would  therefore  be  well,  perhaps,  if  the  par- 
ties concerned  had  sought  relief  from  their  difficulties  by 
some  equitable  legislative  enactment. 

And  yet  I  do  not  know  that  a  conclusive  and  convenient 
remedy  could  be  obtained  in  that  manner.  That  the  legis- 
lature should  apply  themselves  to  investigate  the  merits  of 
particular  cases,  with  a  view  lo  provide  for  each  by  a 
separate  act,  could  hardly  be  expected  ;  and  the  attempt  to 
prevent  such  contests  by  any  general  measure,  1  apprehend, 
would  be  difficult.  If  it  should  be  the  effect  of  any  such 
general  measure  to  uphold  a  minority  against  the  prevailing 
opinion  and  wishes  of  a  greater  number,  the  very  desirable 
object,  of  security,  peace,  and  harmony  might  fail  to  be 
attained  ;  and  to  establish  it,  on  the  other  hand,  as  a  general 
principle,  that  the  will  of  the  majority  of  a  congregation  or 
church  should  in  all  such  cases  govern,  might  tend  to  the 
sanctioning  in  some  instances  of  manifest  injustice  and 
oppression,  and  would,  besides,  lead  to  great  evils  of 
another  kind.  The  best  remedy,  perhaps,  in  such  cases  is 
to  resort  to  the  jurisdiction  of  a  chancellor,  who  can  direct 
inquiries,  make  decrees,  according  to  the  equity  of  the 
case,  and  restrain  the  trustees  from  employing  legal  reme- 
dies to  the  perversion  of  the  trust ;  and  who  has,  besides, 
the  power,  when  it  is  necessary,  of  referring  to  the  judg^ 
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ment  of  a  court  of  law  any  strictly  legal  question  which  it 
may  be  necessary  for  him  to  decide. 

The  late  case  of  the  Attorney  General  v.  Pearson,  3 
Merivale,  409-418,  shews  how  a  Court  of  Equity  interposes 
its  jurisdiction  in  such  contests.  Fortunately  they  have 
not  been  very  numerous  in  England,  either  in  law  or 
equity;  and  in  most  of  the  cases  which  have  come  before 
a  court  of  equity  it  will  be  found  that  they  are  treated  as 
subjects  of  litigation,  embarrassing  in  their  nature,  and  very 
difficult  to  be  dealt  with  in  a  satisfactory  manner.  Gene- 
rally, as  in  this  case,  the  question  borders  upon  a  religious 
controversy,  in  which  the  judgment  of  a  court  will  hardly 
be  considered  as  conclusive  authority  ;  and  it  arises  in 
consequence  of  voluntary  associations  of  persons  formed 
upon  principles,  and  for  purposes,  of  which  the  law  has 
not  taken  cognizance,  and  has  therefore  made  no  provision 
for  their  regulation. 

In  Foley  v.  Wortner,  (2nd  Jac.  &  Walker  247,)  a  case 
of  this  description,  the  Lord  Chancellor  expresses  his  sense 
of  this  difficulty  in  striking  language — "I  am  almost  afraid," 
he  said,  "  that  I  am  doing  what  may  subvert  the  peace  of 
many  religious  societies  in  shewing  the  infirmities  of  the 
law  on  this  subject." 

But,  although  we  are  compelled  in  this  case,  to  entertain 
consideration  of  matters  rather  foreign  to  the  usual  subjects 
of  judicial  decision,  the  question  itself — in  whom  is  the 
estate  vested  ? — is,  strictly  speaking,  a  legal  question,  and 
is  raised  for  a  purpose  strictly  legal.  We  are  not  here 
inquiring  who  are  the  cestuis  que  trust,  but — are  the  trustees, 
according  to  the  legal  construction  and  effect  of  the  pro- 
visions in  a  deed,  supported  by  a  public  statute  ? 

The  opinion  I  have  formed  is  in  favour  of  the  defendant. 
I  should  not  have  been  quite  free  from  doubt,  in  coming  to 
that  conclusion,  if  my  brothers  had  agreed  with  me  ;  but 
as  I  believe  they  both  differ  from  me,  though  on  different 
grounds,  I  can  by  no  means  have  that  confidence  in  my 
judgment  which  I  should  desire  to  feel  in  a  case  of  such  a 
nature,  and  where  the  decision  may  apply  so  extensively. 
If  I  am  wrong,  it  is  fortunate  that  the  opposite  opinions  of 
3  b  vol.  v. 
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my  brothers  will  prevail.    They  have  been  formed,  I  know, 

after  laborious  investigation. 

We  must  consider  this  question  in  two  respects — 

1st,  We  must  look  at  the  authority  which  the  conference 

had  to  make  so  essential  a  change  as  was  made  in  1832, 

and  the  effects  of  that  change  upon  the  previously  existing 

society. 

2nd,  We  must  consider  how  this  change  and  its  conse- 
quences have  operated  nipon  the  legal  estate  assured  by  the 
deed  before  us,  allowing  to  the  provisions  of  the  deed  their 
proper  effect. 

To  enable  ourselves  to  form  an  opinion  upon  certain 
points  in  this  case,  it  has  been  necessary  to  look  minutely 
into  some  matters  which  had  before,  in  my  own  instance 
at  least,  not  attracted  more  than  a  passing  interest ;  but, 
independently  of  the  necessity  for  this  research,  the  trouble 
has  been  in  several  respects  well  repaid. 

The  rise  and  expansion  of  Methodist  Societies— the  as- 
tonishing zeal,  perseverance,  and  single-minded  devotion 
to  the  cause,  which  actuated  their  remarkable  founder — the 
absolute  control  which  Mr.  Wesley  acquired  and  exercised 
in  the  minutest  particulars  throughout  the  whole  connexion, 
widely  dispersed  as  its  members  were,  and  which  he 
maintained  to  the  end  of  an  unusually  long  life — the  ex- 
clusive ness  with  which  that  influence  was  confined  to 
spiritual  objects — the  fidelity  with  which  the  Methodist 
connexion  still  conforms  to  the  course  he  marked  out  for 
them — the  provision  made  by  the  Methodist  discipline  for 
maintaining  a  constant  and  active  control  over  all  their 
members — cannot  pass  in  review  before  the  mind  without 
exciting  a  deep  interest. 

It  has  been  necessary  to  trace  the  history  and  proceedings 
of  Methodist  societies,  in  order  to  be  able  to  appreciate  the 
relation  between  the  governing  body  and  the  people.  A 
Methodist  society  is  a  purely  voluntary  association.  It  is 
not,  like  a  civil  corporation,  a  creature  of  the  law ;  and  we 
cannot  therefore  expect  to  be  able  to  apply  precise  princi- 
ples and  authorities  of  law  in  settling  the  dissensions  that 
may  spring  up  among  them  :  neither  can  we  say  here,  as  in 
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the  case  of  religious  establishments  connected  with  the 
state,  that  the  relations  between  the  different  orders  of  the 
church,  or  between  the  clergy  and  their  flocks,  and  the 
consequent  rights,  and  powers,  and  duties  of  each,  have 
their  origin  in  legal  sanctions,  or  have  been  regulated  by 
positive  laws,  and  are  therefore  capable  of  being  brought 
satisfactorily  to  the  test  of  legal  authority  and  precedent. 
When  the  conduct  or  acts  of  these  voluntary  associations, 
or  of  the  members  composing  them,  are  within  the  opera- 
tion of  those  general  rules  which  regulate  matters  of  right 
between  man  and  man,  the  law  makes  no  difference 
against  them  or  in  their  favor,  and  a  decision  may  in 
general  be  rested  on  some  definite  and  ascertained  princi- 
ples ;  but  when  a  contest  has  sprung  up  amongst  them,  in 
consequence  of  arrangements  amongst  themselves,  purely 
internal  and  relating  to  their  peculiar  government  as  a 
religious  community,  we  must  look  into  their  past  history 
and  present  state,  in  order  that  we  may  be  able  to  place  a 
just  construction  upon  their  intentions,  and  to  estimate  the 
effect  of  their  arrangements.  We  must  know  the  history  of 
their  conferences,  for  instance,  and  the  deference  which  in 
practice  has  been  paid  to  their  rules  and  decisions,  before 
we  can  judge  whether  the  definitions  given  of  their  powers 
in  their  printed  "  Discipline"  may  safely  receive  a  construc- 
tion according  to  the  strict  letter,  or  whether  it  must  not  be 
taken  with  some  qualification  which  is  not  expressly  stated. 

And  so  also,  before  we  can  form  an  opinion  as  to  the  con- 
sequences of  a  Methodist  Episcopal  Church  relinquishing 
episcopacy,  we  must  consider  how  episcopacy  came  to  be 
introduced,  or  on  what  footing  it  was  received,  and  whether 
it  is  right  to  regard  it  as  so  bound  up  with  faith  and  con- 
science among  that  portion  of  the  Methodist  connexion 
which  received,  that  the  relinquishing  it  is  like  taking 
away  a  vital  part,  and  must  necessarily  leave  the  body  no 
longer  existing. 

From  the  information  I  have  been  able  to  acquire  res- 
pecting Methodism,  I  am  under  the  following  impressions  : 
Mr.  Wesley,  its  founder,  was  never  otherwise  than  a  mem- 
ber of  the  Church  of  England,  of  which  he  was  an  ordained 
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clergyman  in  priest's  orders.  He  never  accounted  himself 
the  founder  of  a  new  sect,  nor  would  admit  that  he  was  a 
dissenter.  He  conformed  to  the  ordinances  of  the  church, 
and  assented  to  her  doctrines,  differing  only  in  this  respect — 
that  he  insisted  more  earnestly  upon  the  necessity  of  incul- 
cating some  particular  articles  of  her  faith,  and  laboured 
more  earnestly  to  give  them  a  practical  application.  As 
his  great  object  was  to  produce  a  greater  fervor  of  devotion, 
and  a  more  perfect  spiritual-mindedness,  he  addressed 
himself  unreservedly  and  without  exception  to  all  who 
would  give  him  their  attention.  He  did  not  make  confor- 
mity to  the  doctrines  of  the  Church  of  England  a  condition 
upon  which  his  services  were  to  be  imparted,  and  he  an- 
nounced no  new  doctrines  of  his  own.  His  followers 
included  Church  of  Englandmen,  Presbyterians,  and  dis- 
senters of  various  denominations  ;  and  it  seemed  to  be  in 
no  degree  his  object  or  desire  that  they  should  look  upon 
themselves  as  a  distinct  sect;  on  the  contrary,  he  discouraged 
to  the  utmost,  during  an  active  ministry  of  half  a  century, 
everything  that  manifested  such  a  tendency. 

At  first  he  availed  himself  only  of  the  services  of  such 
clergymen  of  the  Church  of  England  as  would  unite  with 
him  in  the  duties  to  which  he  devoted  himself.  Among 
these  his  brother  was  most  distinguished.  For  a  time  no 
irregularity  marked  his  course  ;  he  always  expressed  an 
anxiety  to  avoid  even  the  appearance  of  it.  He  preached 
only  in  parish  churches  so  long  as  no  obstacles  were  pre- 
sented to  his  admission  there,  and  when  he  preached  at 
first  in  other  places  he  justified  it  on  the  ground  of  necessity. 
It  was  not  without  much  reluctance  that  he  first  adminis- 
tered the  sacrament  in  any  other  place  than  one  of  the 
established  churches ;  he  continually  urged  his  followers 
to  attend  divine  service  and  receive  the  sacrament  in  their 
proper  churches  whenever  it  was  possible,  and  he  forebore 
himself  to  preach  on  the  Sabbath  during  the  hours  of  divine 
service  when  the  -  churches  were  open.  He  evinced  a 
strong  repugnance  on  the  first  occasion  of  a  layman  pro- 
posing to  preach  to  the  people,  and  would  have  put  down 
the  attempt  at  the  time  if  he  could.   To  what  is  called 
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lay-administering  he  constantly  and  firmly  opposed  himself, 
not  thinking  it  right  or  justifiable,  in  any  point  of  view, 
that  persons  not  in  holy  orders  should  dispense  the  sacra- 
ments or  perform  any  of  the  offices  of  the  church,  such  as 
baptism  or  the  solemnization  of  matrimony ;  and,  conse- 
quently, until  a  short  time  before  his  death,  although  the 
lay-preachers  were  numerous,  and  became  most  efficient 
assistants  in  the  work  which  he  was  engaged  in,  their  du- 
ties were  confined  to  preaching,  and  their  bearing  their 
part  in  enforcing  that  internal  discipline  and  economy 
which  he  established  as  a  bond  of  union  among  the  mem- 
bers of  his  society.  His  followers  received  the  sacraments 
of  the  church  at  the  hands  of  the  regular  clergy.  Whatever 
might  be  the  inevitable  tendency  of  some  of  his  measures, 
his  avowed  'desire  was  not  to  separate  them  from  that 
church,  but  to  make  them  more  pious  members  of  it. 

The  relation  between  him  and  his  people  was,  from  these 
circumstances,  simple  and  intelligible,  and  the  energy  of 
his  character  occasioned  it  to  be  felt  so  long  as  he  remained 
among  them.  He  managed  the  concerns  of  his  societies 
as  he  pleased,  and  exacted  implicit  obedience.  He  was 
not  inviting  proselytes  to  his  doctrines,  and  he  held  out 
therefore  no  particular  privileges,  and  suffered  no  participa- 
tion in  his  authority  on  the  part  of  his  people  whom  he  was 
serving,  nor  in  truth  by  any  one,  except  as  he  might  choose 
to  invite  him  to  his  assistance,  when  he  prescribed  him  his 
duty  and  his  place,  and  laid  down  rules  for  his  conduct  in 
the  minutest  particulars. 

When  the  first  conference  assembled  he  called  it  together, 
and  convened  whom  he  chose  for  the  purpose  of  advising 
with  him,  and  with  their  aid  he  laid  down  rules  for  the 
government  of  the  society.  These  conferences  afterwards, 
by  his  arrangement  and  appointment,  met  periodically,  and 
became  a  prominent  feature  in  the  system,  but  they  took 
their  rise  only  in  his  will :  the  laity  were  to  no  intent  and 
for  no  purpose  admitted  to  them  :  they  arose  from  no  com- 
pact with  his  followers  :  they  were  not  set  up  as  a  protec- 
tion between  the  laity  and  his  authority  ;  they  were  merely 
called  by  himself  to  assist  him  in  laying  down  rules  for  the 
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government  of  the  Methodist  people,  and  to  these  rules  they 
must  conform  or  be  no  longer  members.  A  stricter  super- 
intendence has  perhaps  never  been  devised,  or  been  more 
directly  and  absolutely  enforced.  The  conference  from 
time  to  time  reviewed  the  doctrines  of  the  society ;  and,  for 
all  that  I  can  see,  in  matters  of  government  and  discipline 
while  Mr.  Wesley  was  at  its  head  it  was  absolute  and 
supreme. 

Lay  preachers,  when  they  had  proved  their  qualifica- 
tions, were  received  by  him,  and  their  stations  and  duties 
were  assigned  to  them.  As  Methodism  extended  itself, 
these  commenced  their  labours  (of  preaching  merely) 
throughout  the  kingdom,  and  afterwards  in  Ireland,  the 
West  Indies,  and  the  American  Colonies  on  the  continent. 
Before  the  American  revolution  several  preachers  had 
found  their  way  to  the  colonies,  and  congregations  were 
formed  there  ;  but  there,  as  in  England,  they  resorted  for 
baptism  and  the  sacrament  of  the  Lord's  supper  to  the 
ministers  of  their  respective  churches — that  is,  to  ordained 
clergymen.  In  the  Southern  States  particularly  there  were 
many  missionaries  of  the  Church  of  England  ;  and  before 
the  war  commenced,  these  and  the  clergy  of  the  other 
churches — Presbyterians,  Baptists,  &c, — supplied  those 
offices  of  religion  which  could  not  be  obtained  from  the 
Methodist  lay  preachers,  for  these  last  not  being  in  orders 
of  any  church,  their  flocks  formed  no  distinct  religious  de- 
nomination ;  they  regarded  themselves,  and  were  accounted 
by  Wesley,  as  all  members  of  the  one  Methodist  con- 
nexion, of  which  he  was  the  head,  and  which  throughout 
his  life  he  declared  to  be  in  perfect  connexion  with  the 
Church  of  England,  of  which  he  was  a  presbyter.  So  far 
Episcopacy  gave  rise  to  no  question  among  the  members  of 
this  society,  or  with  its  founder,  because,  like  the  members 
of  the  Church  of  England,  they  had  it  as  part  of  their 
actual  church  government. 

Wesley,  indeed,  did  not  seem  to  be  strongly  impressed 
in  favor  of  the  sacred  origin  of  Episcopacy ;  he  regarded 
the  term  "preacher"  as  importing  the  same  thing  with 
evangelist;  " bishop^  or  pastor  he  seemed  (in  the  latter 
part  of  his  life  at  least)  to  rank  with  the  presbyter 
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But,  as  the  Episcopal  Methodist  "  Discipline"  explains 
to  us,  from  the  war  in  America  and  its  consequences,  a 
difficulty  arose  there  on  account  of  the  want  of  ordained 
clergymen.  Those  belonging  to  the  Church  of  England 
had  been  compelled  to  leave  the  country.  The  Methodist 
preachers  even,  who  had  gone  from  England,  had  returned 
thither,  with  only  one  or  two  exceptions,  I  believe  ;  and  there 
was  no  member  of  the  society  who  could  dispense  the 
sacraments.  Mr.  Wesley  was  applied  to  in  this  exigency  : 
he  would  rather,  if  he  could,  have  supplied  the  want  by 
procuring  ordination  from  a  bishop  in  England  of  persons 
willing  and  qualified  to  engage  in  the  ministry  .;  but  the 
Methodists  had  gradually,  and  principally  by  the  conduct 
of  others,  which  Mr.  Wesley  lamented  but  could  not  always 
restrain,  separated  themselves,  in  appearance  at  least,  more 
and  more  from  the  church  ;  there  were  also  political  diffi- 
culties in  the  way,  and  he  did  not  succeed  in  procuring 
ordination  as  he  desired.  He  seems  at  last,  with  reluctance, 
to  have  brought  himself  to  the  opinion  that  as  a  presbyter 
he  could  himself  give  ordination,  that  the  same  reason  of 
respect  for  and  conformity  to  the  national  church  which 
had  prevented  his  exercising  such  an  authority  in  England, 
did  not  apply  as  regarded  America — now  become  a  foreign 
country — and  justifying  the  course  partly  on  the  ground  of 
his  office  as  a  presbyter,  and  partly  on  the  necessity  of  the 
case,  he  joined  with  two  other  ordained  presbyters  of  the 
Church  of  England,  who  were  members  of  his  society,  in 
conferring  ordination  upon  two  lay  preachers,  who  were  to 
accompany  Dr.  Coke  to  America.  He  then  ordained  Dr. 
Coke,  who,  like  himself,  was  a  presbyter  of  the  Church  of 
England,  to  be  a  superintendent. 

Dr.  Coke,  arriving  in  America,  assumed,  with  the  sanc- 
tion of  the  conference  at  Baltimore,  the  name  and  office  of 
bishop,  perhaps  with  the  previous  approbation  of  Mr.  Wes- 
ley ;  and  with  the  assistance  of  the  presbyters  of  Mr.  Wesley's 
ordination,  he  ordained  Mr.  Asburytobe  a  bishop,  having 
conferred  upon  him  the  orders  of  deacon  and  elder. 

Thus  the  American  Methodist  Society  became  a  Metho- 
dist Episcopal  Church.  I  find  it  stated  that  sixty  preachers 
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out  of  eighty-one  attended  the  General  Conference  at  Balti- 
more, when  these,  arrangements,  made  and  sent  out  to 
them  by  Mr.  Wesley  for  the  government  of  the  church, 
were  proposed  to  them — or,  perhaps  I  should  rather  say, 
brought  before  them  ;  and  that  they  accepted  and  estab- 
lished the  form  of  church  government  for  the  Methodists  in 
America  which  Mr.  Wesley  had  recommended.  By  this 
form,  the  orders  in  the  ministry  were  Bishops,  Elders,  and 
Deacons. 

I  believe  I  am  correct  in  saying  that  Mr.  Wesley,  after 
this  arrangement  and  to  the  time  of  his  death,  regarded  all 
the  Methodist  Societies  as  composing  one  people,  and  did 
not  consider  that  those  in  America  had  separated  from  him 
when  they  adopted  the  form  of  government  and  discipline 
which  he  recommended  to  them.  I  believe  I  am  also  cor- 
rect in  saying  that  the  Conference  at  Baltimore,  in  receiving 
it,  received  it  as  from  an  authority  entitled  to  prescribe  it, 
or  to  which  at  least  they  were  willing  to  acknowledge 
submission,  as  to  the  governing  power  of  the  Methodist 
Society.  In  their  printed  "  Discipline,"  however,  (and 
this,  I  think,  it  is  very  material  to  the  present  question  to  de- 
termine), they  seem  to  have  contemplated,  as  the  Methodist 
Episcopal  Church  did  here,  the  possible  event  of  the  con- 
ference desiring  to  abolish  or  relinquish  Episcopacy  ;  and 
they  guard  it  by  a  similar  provision  to  that  which  appears 
in  the  Canadian  "  Discipline"  of  1829 — that  is,  that  they 
shall  not  do  so  unless  by  a  certain  prescribed  mode  of  pro- 
ceeding by  the  conferences. 

How  Episcopal  Methodism  came  to  be  introduced  into 
Canada  has  been  already  explained  ;  and  I  will  only  add 
to  this  statement  that  f  find  that  Mr.  Wesley  did,  in  1787, 
after  he  had  made  this  arrangement  for  meeting  the  exi- 
gency of  circumstances  in  America,  depart  from  the  scruples 
he  had  before  entertained,  and  did  actually  ordain  two 
preachers  in  England. 

Since  his  death,  I  conceive  that  the  conference,  with 
a  president  or  superintendent  at  its  head,  exercises  in 
England  the  same  rule  over  the  Methodist  Connexion  as 
Mr.  Wesley,  with  the  advice  of  his  conference,  had  been 
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accustomed  to  exercise ;  and  that  no  change  has  taken 
place  in  the  Wesleyan  Society  which  places  the  Conference 
on  a  different  footing  as  regards  its  relation  to  the  members 
generally.  I  infer  also,  that  in  the  Society  as  it  is  now 
governed,  that  difficulty  is  not  felt  to  exist  which  induced 
Mr.  Wesley  to  resort  to  the  expedient  of  ordaining  a  bishop 
or  superintendent  for  America,  but  that  ministers,  whose 
functions  correspond  to  those  of  elders  among  the  Ameri- 
can Methodists  receive  ordination  now  within  the  pale  of 
their  society — that  is,  from  ministers  who  have  been 
themselves  ordained  by  Methodist  ministers. 

In  speaking  of  things  with  which  we  are  not  familiar 
we  may  easily  fall  into  error.  I  have  purposely  avoided 
any  attempt  to  discuss  points  that  may  have  been  the  sub- 
jects of  controversy,  and  have  merely  endeavoured  fo  review, 
in  very  general  terms,  the  proceedings  of  the  Methodist 
societies,  stating  facts  which  I  believe  not  to  have  been 
disputed. 

And,  after  considering  these  facts,  and  perusing  the 
written  constitution  under  which  the  society  existed  here  in 
1829,  I  am  not  prepared  to  say,  that  even  if  episcopacy 
were  a  question  that  touched  the  doctrines  and  articles  of 
belief,  it  was  therefore  clearly  beyond  the  control  of  the 
general  conference.  I  see  in  the  "  Discipline,"  and  in  the 
history,  and  in  the  nature  of  Methodist  societies,  much  rea- 
son to  think  otherwise  ;  and  that  the  members,  both  clerical 
and  lay,  must  go  with  the  conference  ;  or,  if  they  part,  it  is 
they  that  leave  the  society,  and  not  the  conference  that 
leaves  it. 

Councils  and  governing  bodies  in  churches  have  in  all 
ages  laid  down  standards  of  doctrine  for  their  people,  and 
have  from  time  to  time  varied  and  expounded  it  in  matters 
which  seemed  of  doubtful  interpretation,  or  questionable  as 
to  the  necessity  of  believing  and  conforming  to  them  ;  I  do 
not  mean  to  say  that  they  are  at  liberty  to  depart  from  what 
are  plainly  fundamental  articles  of  their  religion  in  their 
respective  churches. 

But  I  cannot  pronounce  that  Episcopacy  should  be  taken 
to  have  formed  in  the  Methodist  Episcopal  Church  in 
3  c  vol.  y. 
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Canada  (notwithstanding  their  name)  a  principle  in  that 
church  bound  up  in -faith  and  conscience. 

Their  articles  of  religion  (which,  by  the  way,  their  con- 
ferences seem  to  have  settled  and  handed  down  to  them) 
make  no  mention  of  it.  Indeed,  by  comparing  (as  I  have 
carefully  done,)  the  points  from  which  they  depart  from  the 
articles  of  the  Church  of  England,  we  shall  find  that  they 
seem  studiously  and  designedly  to  have  avoided  alluding 
to  Episcopacy  as  embraced  in  the  articles  of  their  faith. 
In  our  32nd  Article  it  is  said,  "  Bishops,  Pries.ts,  and  Dea- 
cons are  not  commanded  by  God's  law  to  vow  the  estate  of 
single  life,  or  to  abstain  from  marriage,  &c."  The  corres- 
ponding article  in  the  "Discipline"  of  1829  says,  "  The 
ministers  of  Christ  are  not  commanded  by  God's  law 
either  to  vow  the  estate  of  single  life,  or  to  abstain  from 
marriage,  &c." 

There  is  a  designed  omission  of  the  word  "  bishop"  in 
these  articles,  as  published  by  the  Methodist  Episcopal 
Church.  The  23rd  article  of  our  church  is  not  adopted  in 
the  Methodist  u  Discipline,"  probably  because  they  were 
unwilling  to  bring  themselves  within  any  express  restric- 
tion, as  to  the  authority  by  which  persons  should  be  called 
to  the  office  of  preaching  and  administering  the  sacraments. 

For  anything  that  I  can  discover,  I  believe  Episcopacy 
to  have  been  among  the  Methodists  in  the  United  States 
and  in  Canada  only  a  feature  of  their  church  government, 
and  not  in  any  degree  connected  with  faith  and  doctrine  ; 
and- if  that  point  be  doubtful,  I  consider  that  the  general 
conference,  in  whom,  by  constant  assent  and  the  practice 
of  these  societies,  the  governing  power  was  vested,  are 
more  entitled  to  solve  the  doubt  than  I  am. 

I  must  see  and  know  that  they  are  indisputably  wrong 
before  I  can  overrule  their  judgment  on  a  point  of  this 
kind.  It  is  a  prominent  feature  of  the  Methodist  "  Discip- 
line" that,  they  seek  as  much  as  possible  to  preserve  within 
their  societies  the-  adjustment  of  disputes  between  mem- 
bers, even  when  these  regard  their  temporal  interests  and 
rights,  which  are  the  proper  subjects  of  legal  decision  ;  and 
unless  I  can  see  something  plainly  set  down  in  the  consti- 
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tution,  to  which  this  religious  association  have  bound 
themselves,  upon  which  I  can  found  my  opinion,  I  should 
hesitate  to  set  my  judgment  in  opposition  to  that  of  the 
conference  upon  the  question  affecting  the  doctrines  of 
their  church.  To  prevent  schism  or  anarchy,  it  is  fit,  at 
least  in  all  doubtful  matters,  that  those  subordinate  to  the 
conference  should  be  bound  by  their  decision  ;  and 
especially  if  it  be  conformed  to  by  the  majority  of  the  whole 
society. . 

When  episcopacy  was  introduced  into  the  United  States 
it  had  not  been  asked  for  in  terms,  nor  in  truth  was  it 
recommended  in  terms,  further  than  that  the  society  wished 
that  a  superintendent  should  be  provided  for  them  ;  and  Mr. 
Wesley  sent  them  a  superintendent.  Dr.  Coke,  when  he 
arrived  there  and  had  seen  Mr.  Asbury,  called  himself  a 
bishop,  and  the  conference  agreed  to  call  him  bishop- 
seeming  by  this  to  look  upon  bishop  and  superintendent  as 
pretty  much  the  same  thing :  all  they  wanted  was  a  super- 
intendent who  had  received  and  could  transmit  ordination 
to  others. 

I  do  not  believe,  nor  do  I  suppose  that  the  conference 
(that  is,  the  governing  power  in  the  Methodist  society  in 
America)  believed  that  Mr.  Wesley  had  any  divine  right  to 
engraft  episcopacy  upon  them,  or  to  make  that  a  matter  of 
faith  and  conscience  which  was  not  a  matter  of  faith  and 
conscience  before  :  nor  do  I  believe  that  Mr.  Wesley  con- 
sidered it  as  a  point  of  faith  or  conscience  that  a  Methodist 
society  anywhere  should  have  a  bishop  within  itself,  eo 
nomine,  ordained  by  him,  and  transmitting  by  devolution 
the  authority  of  this  sacred  office  from  him,  because  if  these 
had  been  his  sentiments  he  would  have  called  himself  a 
bishop,  (as  indeed  in  effect  he  was  to  all  intents  among  his 
people),  or  he  would  have  ordained  a  bishop  for  the  society 
in  England.  If  he  thought  it  unnecessary  there,  because 
the  Methodists  had  never  separated  from  the  Church  of 
England,  and  therefore  had  their  bishops,  he  must  have 
thought  it,  for  any  other  purpose  except  ordination,  equally 
unnecessary  in  the  United  States ;  for,  if  there  were  any 
other  duties  which  conscience  or  other  article  of  faith 
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required  should  be  performed  within  their  society  by  a 
person  expressly  bearing  the  name  and  office  of  a  bishop, 
they  must  have  been  without  the  regular  performance  of 
these  duties  in  England  as  well  as  in  America,  since  it  is 
clear  that  the  bishops  in  England  took  no  part  in  the 
government  or  affairs  of  Methodists'  societies.  And,  as  to 
ordination,  I  take  it,  that  so  far  as  the  relation  of  spiritual 
pastors  is  concerned,  the  Church  of  England  is  one 
throughout  the  world  ;  and  the  bishops  in  England,  so  far 
as  their  sacred  office  and  apostolic  character  are  concerned, 
were  as  capable  of  ordaining  ministers  for  the  purposes 
their  members  attached  to  the  Methodist  society  in 
America,  as  for  the  purpose  of  the  Methodists  in  England. 
Practically,  and  from  political  causes,  there  were  difficul- 
ties in  the  way  ;  and  so  there  were  difficulties  in  the  way 
of  Methodist  preachers  in  England  obtaining  ordination 
from  a  bishop,  and  difficulties  which  have  led  at  length  to 
a  separation  from  the  church  in  this  respect,  and  to  a 
renunciation  of  the  necessity  of  orders  direct  from  a  bishop. 
Distance  and  the  foreign  relation  created  increased  diffi- 
culties in  regard  to  America,  but  faith  and  conscience  are 
independent  of  such  considerations. 

I  consider  that  Mr.  Wesley  recommended  pretty  nearly 
what  Dr.  Coke  carried  into  effect,  and  that  when  the 
Conference  at  Baltimore  accepted  and  allowed  of  the 
arrangement,  they  exercised  a  power  which,  for  all  that 
appears  to  us,  their  followers  admitted  them  to  have.  And 
if  that  Conference  had  rejected  the  name  of  bishop,  and 
preferred  that  of  superintendent  or  president,  and  had 
required  their  president  to  be  periodically  changed,  I  can 
not  say  that  there  ever  would  have  been  a  bishop  of  that 
church  in  America.  After  reading  the  history  of  the 
transaction,  my  belief  is  rather  that  there  would  not  have 
been,  and  that  Dr.  Coke  would  have  conformed  to  their 
views. 

I  do  not  consider  that  the  American  Methodist  Connexion 
looked  upon  Mr.  Wesley  as  inspired,  or  capable  of  giving 
a  divine  sanction  to  anything,  but  that  they  assented  to  and 
accepted  what  he  had  recommended,  upon  their  applica- 
tion. 
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And  as  respects  Wesley  himself,  he  was  too  sensible 
and  pious  a  person  to  set  up  any  such  pretension,  and  was 
so  far  from  looking  upon  it  as  a  point  of  conscience  that 
Dr.  Coke  should  receive,  by  the  imposition  of  his  hands, 
authority  as  a  presbyter,  and  afterwards  a  bishop,  that  he 
had,  it  seems,  no  small  difficulty  in  reconciling  it  to  his 
conscience  to  ordain  him  at  all,  and  did  not,  in  fact,  be- 
stow upon  him  the  name  though  he  gave  him  the  office  of 
bishop. 

It  is  clear  to  me  that  if  the  Methodist  Society  stood  on  the 
same  footing  at  that  time  as  to  the  ordaining  of  ministers 
that  they  do  now,  there  would  have  been  no  such  ground 
for  imagining,  in  any  quarter,  a  necessity  for  creating  a 
bishop  in  America  ;  and  the  expedient  which  was  suggested 
by  circumstances  only  would  not  have  been  resorted  to. 
And  at  last  the  American  society,  in  effect,  as  to  ordination, 
stands  on  the  same  footing  as  that  in  England ;  for  their 
elders  or  ministers  are  ordained  by  persons  whose  ordina- 
tion has  been  derived  in  succession  from  Mr.  Wesley,  a 
priest  in  orders  of  the  Church  of  England. 

By  admitting  episcopacy  in  the  first  instance,  I  think  the 
American  society  made  a  change  of  a  more  questionable 
character — that  is,  a  greater  innovation  :  they  introduced  a 
new  element — that  is  if  any  particular  importance  is  to  be 
attached  to  the  name  of  bishop ;  and  yet  it  has  not  been 
shewn  that  the  step  was  taken  to  have  dissolved  the  pre- 
existing society,  or  that  it  affected  their  property  or  threw 
them  into  any  confusion  :  then,  although  they  agreed  to 
adopt  it,  I  do  not  know  how  I  can  say  that  it  was  irrevoca- 
bly fixed  upon  them. 

If  Wesley,  while  he  lived,  had  repented  (as  there  is  some 
reason  to  think  he  did)  of  the  measure,  and  had  advised 
them  to  relinquish  this  new  feature,  or  if  he  had  sent  out  a 
new  regulation,  or  had  advised  that  the  office  of  bishop 
should  be  discontinued,  and  that  they  should  have  instead  an 
annual  president  sent  out  by  him,  and  if  the  general  con- 
ference had  conformed  to  his  wish,  I  cannot  determine  that 
the  church  or  society  might  not  have  been  so  modified  in 
its  government  without  destroying  it ;  nor  can  I  say  that 
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what  Mr.  Wesley  could  have  done  while  living  could  not 
have  been  done  in  any  manner,  by  any  authority  in  the 
society,  after  his  death. 

On  the  whole,  episcopacy,  by  the  constitution  of  the 
Methodist  Episcopal  Church,  seems  to  be  treated  as  a  mere 
regulation  of  church  government.  It  is  not  vested,  that  I 
can  see,  in  any  divine  authority :  considering  how,  and 
when,  and  under  what  circumstances  it  originated,  and  the 
reasons  of  convenience  assigned  for  its  introduction,  it  does 
not  appear  that  it  rested  on  any  other  footing  than  as  a 
measure  of  church  government. 

It  is  expressly  made  subordinate  to  the  General  Con- 
ference. They  could  appoint  and  remove  the  bishop  for 
cause  ;  and,  what  is  more  material  than  all  to  the  present 
question,  and  indeed  puts  an  end  in  my  mind  to  all  ques- 
tion on  this  point,  is,  that  by  the  written  constitution  the 
General  Conference  has,  as  it  seems  to  me,  authority  to  do 
away  with  Episcopacy.  But,  before  I  proceed  directly  to 
the  main  consideration,  I  will  recapitulate  that  Episcopacy 
seems  to  have  been  grafted  on  Methodism  in  the  United 
States  only, — a  country  foreign  to  us — and  it  was  intro- 
duced in  consequence  of  circumstances  which  seem  to 
have  been  thought  by  Wesley  to  render  it  expedient  under 
the  altered  condition  of  things,  produced  by  that  country 
becoming  independent  of  the  parent  state. 

While  Methodism  was  in  its  infancy  here,  it  arose 
naturally  from  circumstances  that  it  should  be,  as  it  was, 
connected  with  the  Methodist  Church  in  the  United  States, 
which  happened  to  be  Episcopal. 

It  was  natural,  as  time  advanced  and  the  body  here 
became  large  and  respectable,  that  they  should  separate 
themselves  from  foreign  connection,  and  should  provide  as 
they  could  for  a  mode  of  existence  more  in  connection  with 
their  relation  as  British  subjects. 

They  merely  separated  at  first,  and  assumed  to  exist 
here  as  an  independent  community,  preserving  the  same 
forms  as  when  they  composed  a  part  of  the  great  Methodist 
connexion  in  the  United  States. 

But,  though  they  retained  episcopacy  as  a  part  of  their 
constitution  of  church  government,  and  retained  the  provL 
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sion  for  it,  they  had  no  bishop,  they  ordained  none,  and 
they  existed  for  several  years  in  this  state,  having  no  actual 
bishop,  foreign  or  of  their  own. 

It  was  natural  too,  I  think,  that  they  should  afterwards 
turn  themselves,  as  they  did,  to  the  design  of  a  union  with 
the  original  stock  of  Methodism  in  England  ;  but  they 
were  told  that  before  they  could  form  a  part  of  that  body 
they  must  dispense  with  episcopacy. 

They  did  so,  and  by  a  proceeding  such  as  it  appears  to 
me  their  constitution  admitted. 

In  fact,  episcopacy  was  abolished  here,  it  seems,  as  it 
was  introduced  in  1784  at  Baltimore — namely,  by  adoption 
or  assent  of  the  general  conference,  without  any  participa 
tion  of  the  laity  in  the  act — and  such  is  the  genius  of 
Methodism.  The  constitution  of  the  society,  as  printed  in 
1829,  fhews  it  in  a  very  remarkable  degree  in  every  point. 
In  that  respect  they  had  followed  the  system  of  Wesley. 
They  seem  never  to  have  derived,  or  to  profess  to  derive 
authority  from  the  laity,  but  to  have  admitted  as  lay  mem- 
bers of  their  body  such  as  were  willing  to  be  bound  by 
their  rules. 

In  determining  then,  according  to  their  rules,  that  thence- 
forward the  office  of  bishop  should  cease,  and  in  providing 
for  the  same  functions  being  discharged  by  a  president,  I 
cannot  say,  on  any  ground  that  would  satisfy  myself,  that 
the  conference  transcended  their  authority.  The  articles 
of  their  church,  as  I  have  already  remarked,  made  no  allu- 
sions to  bishops,  nor  to  the  source  from  whence  ministers 
are  to  derive  their  authority.  The  prayers  used  in  ordina- 
tion do  indeed  speak  of  the  ordaining  different  orders  of 
ministers  in  the  church  as  an  appointment  of  Divine  Provi- 
dence ;  but  the  same  form,  if  I  mistake  not,  is  used  in 
England  in  the  society,  where  they  have  but  ministers  and 
lay  preachers. 

The  conference,  under  the  constitution  of  1829,  which  is 
advanced  in  argument  on  both  sides,  have  power  to  make 
rules  and  regulations  for  their  church.  The  1st  restriction 
does  not,  I  think,  apply  to  this  case.  The  2nd  and  7th, 
which  I  have  cited  at  length  in  stating  the  case,  shew  that 
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the  power  of  the  conference  was  assumed  to  be  very  exten- 
sive, or  such  restrictions  would  have  been  needless,  and 
the  checks  of  Annual  and  Quarterly  Conferences  would  not 
have  been  provided.  The  whole  reading  of  the  7th  restric- 
tion shews  the  meaning  to  be  that  the  2nd  restriction  may 
be  done  away  with  the  consent  of  the  Annual  Conference ; 
and  I  conceive  that  to  have  been  intended. 

If  it  were  not  for  the  express  exceptions  of  the  6th  and 
7th  restrictions,  it  might  seem  to  have  been  intended  that 
the  power  of  altering  should  extend  to  the  7th  section,  and 
to  that  only,  in  the  conclusion  of  which  exception  this 
proviso  appears.  But  it  is  quite  clear  from  the  exception 
of  those  two  restrictions,  (the  6th  and  7th,)  that  to  those 
two  it  does  not  extend,  while  to  all  others,  including  the 
2nd,  we  cannot  deny  that  it  does.  Then,  as  to  the  argu- 
ment urged  upon  us,  that  the  words  "  suffice  to  alter"  do 
not  give  permission  to  annul  or  go  past  the  restriction 
altogether,  I  see  nothing  in  it  that  I  could  satisfactorily  rest 
upon,  for  that  restriction  is  made  to  protect  two  points — 
Episcopacy  and  Itinerancy — the  latter,  I  imagine,  being  of 
much  more  vital  importance  in  Methodism,  in  the  eyes  of 
its  followers,  than  the  former :  I  mean,  than  the  name  or 
express  office  of  bishop  ;  for  the  functions  of  bishop  are 
provided  for  in  the  new  constitution,  as  they  are  in  the 
society  in  England. 

Now,  when  the  conference,  under  a  power  to  alter  this 
restriction,  maintains  part  of  it  in  force,  (itinerancy,)  and 
annul  the  other  part,  they  do,  strictly  speaking,  alter  the 
restriction  rather  than  abolish  it,  and  so  they  are  within  the 
letter.  But  I  should,  at  any  rate,  feel  it  unsafe  to  hang  a 
decision  upon  such  a  distinction  as  that,  because  I  am 
persuaded  that  the  word  "  alter"  as  there  used  was  in- 
tended to  extend  to  the  doing  away  the  restriction — or,  in 
other  words,  to  alter  the  footing  on  which  things  were 
placed  by  that  restriction. 

The  first  General  Conference  was  to  be  holden  in  1830, 
as  declared  in  the  printed  "  Discipline"  of  1829.  It  is  not 
denied  that  it  did  then  assemble,  with  all  the  rights  and 
powers  ascribed  to  it  by  the  "  Discipline,"  and  with  the 
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general  acquiescence  of  the  Methodist  Episcopal  Church ; 
the  fair  presumption  is  that  it  did,  and  the  rules  of  the 
society,  as  contained  in  the  "  Discipline,"  are  directed  by- 
it  to  be  read  once  a  year  in  every  congregation,  and  once  a 
year  in  every  society  ;  so  that  whatever  the  constitution,  as 
printed  in  1829,  does  authorize  and  require,  must  be  taken 
to  be  very  well  known  to  the  society  at  large,  and  to  be 
binding  upon  them,  for  anything  that  has  been  shewn  to 
the  contrary. 

With  respect  to  the  other  changes  which  the  new  arrange- 
ments have  effected  in  the  society,  I  have  enumerated  them 
all,  or  all  that  are  material,  and  there  is  none  of  them  which 
I  can  say  it  was  not  competent  to  the  governing  power  of 
the  church  to  make. 

The  most  material  are  those  which  provide  for  the  dis- 
charge of  the  duties  which  were  incumbent  upon  the  bishop. 
If  they  could  relinquish  the  particular  office  of  bishop,  then 
such  provisions  were  necessary,  and  they  are  closely  similar 
to  those  observed  in  the  parent  society  in  England. 

Then,  as  to  the  union  with  the  British  society,  I  see 
nothing  in  it  beyond  an  arrangement  of  church  government 
interesting  to  the  ruling  powers  of  the  church,  but  not 
directly  affecting  the  interests  of  the  laity.  I  conceive  the 
body  to  have  been  always  Wesleyan  Methodists;  for  surely 
the  accepting  a  regulation  for  their  government  at  the  hands 
of  Wesley  himself,  while  they  retained  his  doctrines  and 
discipline,  could  not  make  them  aliens  to  the  parent  society. 
The  union  makes  the  conformity  perfect  which  before  pre- 
vailed in  the  main. 

It  rendered  unnecessary  a  general  conference  here,  and 
that  therefore  is  dropped,  while  a  conference  is  composed 
like  the  Annual  Conference  under  the  former  discipline, 
which  is  to  meet  yearly,  and  which  with  the  president,  who 
supplies  the  place  of  bishop,  has  the  powers  and  is  to  dis- 
charge the  duties  of  the  former  General  and  Annual  Con- 
ferences, except  in  certain  points  in  which  changes  have 
been  made. 

It  is,  on  these  grounds,  my  opinion  that  the  change  which 
was  made  in  the  government  of  this  society  in  1832  could 
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be  accomplished  by  those  who  attempted  it.  And  upon 
the  second  point  I  cannot  say  that  they  did  not  make  the 
change  effectually — that  is,  regularly.  They  seem  to  me 
to  have  proceeded  as  the  "  Discipline"  points  out ;  no  ex- 
ception appears  from  the  judge's  notes  to  have  been  urged 
at  the  trial,  except  that  the  power  of  the  conference  to  relin- 
quish or  abolish  episcopacy  by  any  proceeding  was  abso- 
lutely denied ;  and  the  argument  last  term  turned  upon  that 
point.  The  Annual  Conference  seems  to  have  met  at  a 
time  and  place  properly  appointed. 

With  respect  to  corporations,  whose  proceedings  are 
under  strict  legal  control,  it  has  been  repeatedly  said  that 
no  special  business  can  be  taken  up,  such  as  the  removal 
of  an  officer  &c,  unless  all  have  been  summoned  for  the 
special  purpose  who  have  a  right  to  attend.  If  it  had  been 
objected  at  the  trial  that  this  principle  had  not  been  ob- 
served by  the  conference,  it  might  have  been  held  necessary 
for  the  other  party  to  shew  that  it  was,  but  no  objection  on 
that  score  seems  to  have  been  urged ;  and,  for  all  that 
appears,  there  may  have  been  no  pretence  for  it.  The 
measure  was  resisted  on  a  broader  ground.  However,  I 
am  not  prepared  to  say  that  such  an  objection  could  have 
been  fatal  in  the  absence  of  any  proof  of  intended  conceal- 
ment or  surprise.  Much  would  have  depended  on  the 
practice  commonly  pursued  in  this  voluntary  association. 
The  regulation  is  one  of  church  government  in  a  society  in 
which  the  laity  have  never  participated  in  acts  of  legisla- 
tion or  control,  and  none  who  are  affected  by  the  proceed- 
ings of  the  meeting,  or  who  might  have  shared  in  these 
proceedings,  have  complained,  so  far  as  it  is  shewn  to  us, 
that  it  was  irregularly  convened. 

With  respect  to  the  General  Conference — its  legislative 
and  administrative  powers  are  so  extensive,  that  it  is  highly 
proper  that  notice  of  any  special  meeting,  and  the  object  of 
it,  should  be  given  to  each  member.  I  do  not  find  it  stated 
that  notice  was  not  given;  and,  if  such  an  objection  had 
been  urged,  it  might  possibly  have  been  shewn  that  it  was 
given,  though  the  short  time  between  the  call  and  the 
meeting  seems  hardly  to  have  admitted  of  it,  unless  the 
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elders,  being  previously  made  acquainted  with  the  proposi- 
tion, had  voluntarily  assembled  in  expectation  of  it.  If 
there  was  ground  for  objecting  on  this  score,  the  objection 
should  have  been  raised,  and  the  facts  would  have  been 
known  to  us.  I  see  nothing  on  this  subject  in  the  notes  of 
the  evidence.  It  seems  not  to  be  desired  by  the  Methodist 
regulations  that  all  the  elders  should  in  general  attend  the 
conference,  from  the  inconveniences  which  it  would  occa- 
sion if  all  were  absent  from  their  congregations ;  but  this 
call  was  for  a  purpose  so  special  and  important,  that  all 
should  have  had  it  in  their  power  to  attend  if  they  pleased. 

It  is  to  be  observed  however,  that  many  months  after  this, 
and  after  the  resolutions  had  been  published  and  the  whole 
matter  had  become  well  known  throughout  the  connexion, 
the  next  General  Conference,  in  October  1833,  which  I  infer 
from  the  evidence  was  assembled  in  the  ordinary  manner, 
confirmed  the  same  resolutions  and  completed  the  arrange- 
ments. 

Nothing  is  shewn  that  impeaches  the  regularity  of  pro- 
ceeding, whatever  the  facts  may  have  been ;  and  if  an 
objection  of  this  kind  were  supported  by  the  facts  proved, 
or  by  the  want  of  proof  on  the  other  side  after  an  objection 
taken,  it  would  still  require  to  be  well  considered  whether 
upon  an  objection  raised  in  this  action,  and  after  this  lapse 
of  time — not  by  any  person  immediately  affected  by  what 
was  done  there,  and  not  by  any  person  who  complains  that 
his  right  to  attend  was  rendered  nugatory  by  want  of 
notice — we  ought  not  to  say  "  Fieri  non  debuit,  sed  factum 
valet,"  rather  than  to  break  up  a  system  of  government 
which  has  been  now  for  some  time  acquiesced  in,  and  acted 
upon  by  many  thousands  of  persons,  and  in  many  distinct 
and  numerous  congregations. 

As  the  case  stands,  and  upon  the  facts  before  us,  I  con- 
ceive the  acts  of  the  conference  cannot  be  impeached  upon 
a  suggestion  made  by  ourselves  of  a  possible  irregularity. 
Moreover,  if  the  proceedings  for  relinquishing  episcopacy 
were  wholly  void  on  any  such  ground,  then  episcopacy  has 
not  been  effectually  relinquished,  and  a  new  church  has 
not  been  created,  and  what  consequences  should  follow  the 
ineffectual  attempt  might  open  another  question. 
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The  last  point  of  the  case  is  that  to  which  legal  principle 
can  be  more  closely  applied. 

Admitting  that  it  was  competent  to  the  governing  body 
in  this  Methodist  society  to  relinquish  episcopacy,  and  that 
they  have  done  so,  and  have  united  the  society  to  the  Wes- 
leyan  Methodists  in  England  in  such  a  manner  as  to  make 
the  arrangement  binding,  then  this  question  presents  itself — 
Did  there  exist  after  this  change  a  Methodist  Episcopal 
Church  in  Canada  capable  of  being  governed  under  the 
"  Discipline"  of  1829  ?  or,  was  not  that  body  transformed 
into  the  Wesleyan  Methodist  Church  in  Canada,  and  so 
transformed  that  it  carried  with  it  its  original  rights,  partic- 
ularly the  right  of  property  in  its  meeting  houses,  burying 
grounds,  &c,  being  sufficiently  identical  in  substance  with 
the  Methodist  Episcopal  Church  in  Canada  to  have  a  con- 
tinued existence,  though  in  an  altered  form?  so  that  a 
member  of  a  Methodist  Episcopal  Church  in  Canada, 
unless  he  refuse  to  conform,  would  become  of  course  a 
member  of  the  Wesleyan  Methodist  Church  in  Canada ; 
and  this  opens  the  consideration,  "  how  this  change  and 
its  consequences  have  operated  upon  the  legal  estate, 
assured  by  the  deed  before  us,  allowing  the  provisions  of 
the  deed  their  proper  effect  ?" 

It  appears  to  me  perfectly  clear,  that  if  the  change  made 
in  the  government  of  the  society  was  made  by  a  competent 
authority,  and  in  a  proper  manner,  the  church  could  not  be 
dissolved  or  destroyed  by  it.  It  would  be  the  same  reli- 
gious community  under  another  name,  and  under  other 
government ;  and  those  who  dissented,  and  attempted  in 
opposition  to  the  constitution  to  keep  up  the  old  order  of 
things,  would  cease  to  belong  to  the  society. 

The  change,  to  be  sure,  was  such  as  rendered  part  of  the 
former  name — viz.,  "  episcopal" — inapplicable,  and  there- 
fore the  name  also  was  changed  ;  but  you  may  have  the 
substance  under  different  forms,  and  under  different  names, 
and  sufficient  may  be  left  of  the  former  substance  to  pre- 
serve its  identity.  We  have  instances  of  these  changes  of 
name  in  cases  of  individuals,  of  divisions  of  territory,  of 
corporate  bodies,  &c. ;  but  it  is  clearly  not  correct  to  say, 
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,  that  because  the  name  is  different,  therefore  what  was 
formerly  known  by  that  name  no  longer  remains,  and  can 
no  longer  preserve  that  relation  which  had  existed  between 
it  and  another  object. 

It  seems  absurd  to  cite  authority  for  anything  so  evident. 
An  illustration  of  the  principle,  however,  may  be  drawn 
from  what  is  admitted  to  be  law  in  the  intercourse  among 
nations — (Grotius  de  Jure  Belli  et  Pacis,  book  2,  ch.  16, 
sec.  16),  when  the  form  of  government  has  been  changed. 

In  a  case  of  21  Ed.  IV.  pi.  59,  referred  to  in  Viner's  Abr. 
Corporation  E.,  it  is  stated,  "  the  king  may  incorporate  a 
town  by  one  name  and  after  by  another  name,  and  then 
they  shall  use  their  name  according  to  the  second  incorpo- 
ration, and  yet  they  shall  continue  the  possession  they  had 
before  by  another  name."  The  Mayor  of  Carlisle  v. 
Blamire,  8  East.  487,  is  a  similar  case,  and  such  instances 
are  common.  Indeed,  the  maxim  of  law  is  "  nomina 
mutabilia,  res  autem  immobiles  sunt." — 6  Co.  66. 

If  the  original  name  had  been  adopted  from  some  quality  or 
peculiarity  of  the  society,  merely  formal  and  comparatively 
insignificant,  the  relinquishing  such  form  and  changing 
the  name  in  consequence,  would  clearly  not  have  sunk 
the  existence  of  the  body.  Then,  in  point  of  legal  effect,  the 
comparative  importance  of  the  change  must  be  immaterial, 
so  long  as  it  is  a  change  which  can  legally  be  made.  It  is 
true  that  episcopacy  was  an  important  characteristic  of  the 
church ;  but,  however  important,  still  the  governing  power  of 
the  church  had  authority  to  make  it,  and  to  provide  other- 
wise for  the  duties  which  the  bishop  had  discharged — then 
their  doing  this  could  not  dissolve  the  society.  That  would 
involve  a  direct  contradiction ;  it  would  be  to  say  at  the 
same  moment  that  the  change  could  be  made  and  could 
not  be  made.  When  it  is  once  granted  that  it  could  be 
made,  it  must  follow  that  the  society  in  which  it  is  made 
must  be  bound  by  it ;  and  the  members  who  refuse  to  con- 
form must,  for  this  as  well  as  for  nonconformity  on  any  other 
ground,  be  held  to  set  themselves  against  the  society ;  and 
if  refusing  to  accede  they  so  decidedly  abandon  the  society 
that  we  must  say  they  have  ceased  to  be  members,  we 
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must  say  so  in  such  a  case  as  well  as  in  any  other.  Doubt- 
less the  consciences  of  individuals  are  not  to  be  forced,  and 
they  have  the  option  to  withdraw  ;  but  individual  members 
cannot  under  cover  of  the  old  name  set  up  an  imaginary 
body  when  the  substance  is  gone ;  and  because  they  choose 
to  say  they  will  exist  as  a  society  under  the  old  name,  claim 
on  that  ground  to  have  the  property  which  had  been  held 
by  the  society  before  their  name  was  changed. 

But  the  plaintiffs  rely  on  the  effect  of  the  provisions  con- 
tained in  the  deed.  I  have  already  set  these  out  and  I  need 
not  repeat  them.  Though  as  a  court  of  law  we  must  look 
attentively  at  the  declaration  of  the  trust  in  this  case,  not 
for  the  purpose  of  seeing  whether  the  trustees  are  doing 
right  or  attempting  to  do  wrong — that  would  be  a  question 
which  should  engage  the  investigation  of  a  court  of  equity — 
but  for  the  purpose  of  deciding  who  are  the  persons  that 
now  hold  the  legal  estate. 

We  know  what  nine  persons  took  the  estate  under  the 
trust  deed.  It  is  urged  by  the  plaintiffs  that  seven  of  these 
(all,  except  Grass  and  Powley,)  have  ceased  to  hold  any 
interest  in  the  premises.  If  that  be  true,  then  the  defendant 
can  set  up  no  legal  title  under  them  to  the  possession ;  and 
he  pretends  to  set  up  no  other.  The  deed  says,  "  If  any  of 
the  grantees  cease  to  be  members  of  the  Methodist  Episcopal 
Church  in  Canada,  according  to  the  rules  and  discipline  of 
the  said  church"  then  they  shall  cease  to  be  trustees,  and 
successors  shall  be  appointed.  The  statute,  I  think,  con- 
firms and  renders  effectual  this  provision,  and  we  must  see 
that  it  shall  prevail  according  to  the  intention  of  the  deed. 
It  is  not  pretended  that  all  these  seven  trustees  have  indi- 
vidually withdrawn  from  the  Methodist  Episcopal  Church, 
as  under  ordinary  circumstances  any  member  might  do, 
but  it  is  contended  that  the  same  effect  has  been  produced 
by  their  going  with  the  conference  after  the  change. 

If  the  change  left  no  Episcopal  Church  remaining, 
(which  indeed  the  plaintiffs  do  not  seem  to  contend,  but 
rather  the  contrary,)  then  no  body  could  be  a  member  of 
that  church  in  1835,  and  so  there  could  be  no  trustees,  and 
the  plaintiffs  consequently  could  have  no  right  to  recover 
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possession.  But  they  say,  after  what  took  place  in  1833 
there  was  left  the  Episcopal  Church  still  remaining,  though 
without  regular  conferences,  of  which  church  the  seven 
trustees  ceased  to  be  members. 

There  again  the  argument  for  the  plaintiffs  fails,  I  think, 
in  attaching  all  the  importance  to  the  term  "  episcopal." 
We  must  look  at  the  reason  of  the  thing — at  the  circum- 
stances and  intention  of  the  trust.  We  must  construe  it  as 
near  to  the  intention  of  the  maker  as  may  be. — Ca.  Chy. 
125;  Com.  Digt.,  Chancery  4,  W.  13. 

In  an  ordinary  case  of  a  bequest  or  donation  to  trustees 
for  the  use  of  a  congregation  of  a  particular  sect,  if  a  por- 
tion of  that  congregation — no  matter  how  large  a  portion — 
abandon  the  distinguishing  doctrines  of  their  sect,  the  trus- 
tees are  not  to  hold  the  church  or  other  property  for  their 
use,  but  for  the  use  of  those  for  whom  the  gift  was  intended, 
however  small  a  minority  ;  and  the  chancellor  will  see  that 
the  trust  is  carried  into  execution  accordingly,  and  will 
restrain  the  trustees  from  bringing  actions  of  ejectment 
(though  they  have  the  legal  title)  to  dispossess  those  who 
are  entitled  to  the  use  of  it. — Doe  ex  dem.  Dupleix  et  al.  v. 
Roe,  1  Anstruther  86,  265  ;  Foley  v.  Wontner,  2  Jac.  & 
Walker  247. 

But  we  must  be  careful  not  to  confound  things.  Here  is 
no  evidence  of  a  donation  by  Ferris,  the  grantor,  as  an 
endowment  of  the  Methodist  Episcopal  Church ;  nothing 
by  which  we  can  infer  that  he  was  moved  by  a  preference 
for  that  particular  form  of  Methodism.  If  a  motive  of  that 
kind  had  entered  into  the  grant  or  sale,  then  a  court  of 
equity  at  least  would  say,  "  you  shall  not  pervert  the  gift 
against  the  intention  of  the  giver."  All  we  know  here  is, 
that  for  a  consideration  of  3/.  Ferris  conveys  an  acre  of  land 
in  the  township  of  Kingston  to  the  Methodist  society  then 
existing  there,  giving  to  the  society  its  appropriate  name. 
We  have  no  good  ground  for  saying  that  he  intended  any- 
thing more  than  to  sell  the  acre  of  land,  and  to  give  a  deed 
in  such  form  as  the  persons  interested  wished  to  take. 
And  if  instead  of  selling  he  gave  it  to  them  in  that  spirit 
the  effect  would  be  the  same,  unless  it  appeared  to  us  that 
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the  terms  of  the  trust  were  of  his  appointment  rather  than 
of  the  Methodist  society's,  and  that  they  indicated  his  reso- 
lution that  Episcopal  Methodists  and  none  others  should 
enjoy  the  land. 

Now,  it  is  clear  to  me  that  the  truth  of  the  case  is  other- 
wise. The  Methodist  society,  as  it  then  existed,  were 
really  the  creators  of  this  trust.  It  is  well  known  what 
importance  Wesley  in  the  first  instance,  and  the  conferences 
afterwards,  always  attached  to  the  securing  the  tenure  of 
their  chapels  and  meeting-houses  by  proper  conveyances. 

In  the  Methodist  "  Discipline"  of  1829  rules  are  laid 
down  for  this ;  and  it  is  expressly  "  directed  that  no  per- 
son shall  be  eligible  as  a  trustee  of  any  of  our  houses, 
churches,  or  schools,  who  is  not  a  regular  member  of  our 
church."  Then,  under  the  head  of  their  "temporal  econo- 
my," they  prescribe  in  1829  the  very  form  of  conveyance 
verbatim  which  was  used  in  making  this  deed  in  1832. 

Who  can  fail,  then,  to  see  that  the  form  of  this  declaration 
of  trust  was  devised  by  the  governing  power  in  that  society, 
in  order  to  carry  out  the  principle  of  this  short  rule  ;  and 
that  it  was  to  suit  the  purposes  and  intentions  of  the  society, 
and  not  any  wish  of  the  grantor,  that  these  words  were 
used  ?  It  is  a  maxim  in  equity  that  a  trust  shall  be  de- 
creed according  to  the  intention  of  the  party,  though  the 
words  may  import  a  different  construction. — Com.  Digt., 
Chancery  4,  W.  13.  The  clear  intention  here  was  for  the 
use  of  the  existing  Methodist  Church  or  society,  under 
whatever  changes  it  might  be  compelled  to  undergo,  by  the 
inherent  authority  of  those  to  whom  its  government  was 
committed.  The  words  in  the  deed — "for  the  use  of  the 
members  of  the  Methodist  Episcopal  Church  in  Canada, 
according  to  the  rules  and  discipline  which  now  are  or 
hereafter  may  be  adopted  by  the  general  and  annual  con- 
ferences  of  the  said  church  in  Canada"  speak  plainly,  I 
think,  that  the  intention  was  so  to  settle  this  property  as 
that  the  use  of  it  should  accompany  the  Methodist  Episco- 
pal Church  in  Canada  through  all  the  modifications  it 
might  undergo  ;  and  if  I  am  right  in  thus  reviewing  it,  then 
it  would  be  a  singular  construction  to  hold  that  because  a 
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change  was  legally  made  which  occasioned  the  term  Epis- 
copal to  be  disused,  the  society,  though  it  still  existed, 
must  lose  its  property. 

The  trustees  who  are  alleged  to  have  left  the  society 
may  truly  say  :  "  We  are  not  now  members  of  the  Methodist 
Episcopal  Church  in  Canada,  because  there  is  no  longer  a 
church  under  that  name  ;  but  we  are  members  of  the  reli- 
gious society  for  whose  use  that  deed  was  given ;  and, 
although  they  have  adopted  a  change  in  their  government 
which  makes  them  no  longer  episcopal,  yet  the  church 
exists  in  another  name,  because  they  could  regularly  make 
that  change." 

When  trusts  affect  the  public  good,  it  is  said  they  shall 
be  liberally  expounded  for  the  public  benefit  and  conveni- 
ence.— 2  Vernon,  431.  Now,  if,  because  the  church  is  no 
longer  episcopal,  the  society  who  took  this  conveyance 
must,  under  a  literal  construction  of  the  trust,  contrary  to 
the  evident  intent,  lose  the  possession  of  the  church  or 
burying-ground,  so  it  is  probable  they  must  or  may  lose  the 
possession  of  every  church  which  has  been  conveyed  to 
their  use  ;  and  the  same  literal  construction  of  the  rest  of 
the  deed  would  reserve  these  for  the  use  of  preachers 
belonging  only  to  a  denomination  which,  it  appears  to  me, 
no  longer  exists  as  a  society  in  the  province,  according  to 
the  effect  of  the  only  constitution  under  which  it  is  shewn 
they  can  be  governed.  It  is  for  the  public  good  to  prevent 
this  confusion,  by  going  all  reasonable  lengths  in  support- 
ing the  acts  of  this  constituted  body,  if  they  comply  with 
the  forms  of  this  constitution,  and  do  not  trespass  upon 
conscience. 

For  the  reasons  which  I  have  given,  I  think  it  consistent 
with  the  deed  to  hold  the  seven  grantees  in  question  to  be 
still  trustees :  and  I  must  further  observe,  that  if  the  plain- 
tiffs were  admitted  to  have  right  on  their  side  in  contending 
that  the  seven  have  ceased  to  be  trustees  because  they  have 
acquiesced  in  the  proceedings  of  the  Conference,  and  have 
submitted  to  the  new  order  of  things  (and  nothing  more 
than  this  is  shown),  I  am  not  sure  but  we  should  have  to 
hold  by  the  same  rule  that  there  are  no  trustees  at  all,  and 
3  E  vol.  v. 
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consequently  no  one  entitled  to  hold  possession  in  tha 
capacity ;  for,  as  I  understand  the  evidence,  it  is  positively 
sworn  that  the  other  two,  Grass  and  Powley,  conformed  for 
a  time,  outwardly  at  least,  and  remained  in  the  society 
for  many  months  after  the  change.  If  that  were  so,  we  can 
draw  no  distinction  between  them  and  the  others,  according 
to  the  length  of  time  for  which  they  respectively  conformed  ; 
for  the  legal  estate  would  not  leave  them,  and  return  to 
them  when  they  changed  their  course. 

On  the  whole,  upon  the  best  judgment  1  have  been  able 
to  form,  the  defendant  was  entitled  to  a  verdict  at  the  trial. 
If  I  had  felt  entire  confidence  in  coming  to  this  conclusion, 
I  might  have  been  contented  with  stating  my  opinion  at 
much  less  length ;  but  the  points  are  so  various,  and  turn 
upon  circumstances  with  which  courts  of  law  are  so  little 
familiar,  that  I  have  thought  it  due  to  both  sides  of  the 
question  to  explain  the  grounds  on  which  my  opinion  is 
founded. 

Sherwood,  J. — This  action  is  brought  to  recover  the 
possession  of  one  acre  of  ground  in  the  township  of 
Kingston,  in  the  Midland  district,  which  was  conveyed  by 
one  Ferris  to  the  lessors  of  the  plaintiff  and  others  in  fee,  as 
"  The  Trustees  of  the  Methodist  Episcopal  Church  in  the 
township  of  Kingston,  for  a  site  of  a  church  and  burying- 
ground  for  the  use  of  the  members  of  the  Methodist  Episco- 
pal Church  in  Canada."  The  deed  was  executed  on  the 
9th  day  of  August  1832,  at  Kingston,  whereby  the  said 
Ferris,  "for  the  consideration  of  SI.  of  lawful  money  of  Upper 
Canada,  did  give,  grant,  bargain,  sell,  assign,  release,  con- 
vey and  confirm  to  the  said  trustees  the  acre  of  land  in 
question ;  to  have  and  to  hold  to  the  said  trustees  and  their 
successors  for  ever,  for  the  use  of  the  members  of  the 
Methodist  Episcopal  Church  in  Canada,  according  to  the 
rules  and  discipline  which  now  are  or  hereafter  may  be 
adopted  by  the  General  or  Annual  Conference  of  the  said 
Church  in  Canada,  in  trust  and  confidence  that  they  the 
said  trustees  for  the  time  being  shall  at  all  times  thereafter 
permit  any  Methodist  Episcopal  minister  or  preacher,  he 
being  a  member  of  the  Methodist  Episcopal  Church  in 
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Canada,  and  duly  authorized  as  such  by  the  General  or 
Annual  Conference,  to  preach  and  perform  religious  service 
in  the  said  house  and  burying-ground  according  to  the  rules 
and  discipline  of  the  said  Church."  The  deed  then  provides 
the  manner  in  which  the  succession  of  each  trustee  shall  be 
appointed,  and  limits  this  election  of  each  successor  to  the 
members  of  that  church  exclusively  ;  and  expressly  directs 
that  when  a  trustee  ceases  to  be  a  member  of  the  Methodist 
Episcopal  Church  in  Canada  he  shall  then  cease  to  be  a 
trustee.  This  deed  was  intended  to  be  made  conformable 
to  the  provisions  of  the  provincial  statute  9  Geo.  IV.  ch.  2, 
entitled,  u  An  act  for  the  relief  of  the  religious  societies 
therein  mentioned,"  the  preamble  of  which  is  in  the  follow- 
ing terms  :  "  Whereas  religious  societies  of  various  denom- 
inations of  Christians  find  difficulty  in  securing  the  title  of 
land  requisite  for  the  site  of  a  church,  meeting-house  or 
chapel,  or  burying-ground,  for  want  of  a  corporate  capacity 
to  take  and  hold  the  same  in  perpetual  succession  ;  and 
whereas  it  is  expedient  to  provide  some  adequate  relief  in 
such  cases  ;"  the  statute  then  enacts,  "  that  whenever  any 
religious  congregation  or  society  of  Presbyterians,  Luther- 
ans, Calvinists,  Methodists,  Congregationalists,  Indepen- 
dents and  Baptists,  Quakers,  Menonists,  Tunkers  or  Mora- 
vians, shall  have  occasion  to  take  a  conveyance  of  land 
for  any  of  the  uses  aforesaid,  it  shall  and  may  be  lawful  for 
them  to  appoint  trustees,  to  whom  and  their  successors,  to 
be  appointed  in  such  manner  as  specified  in  the  deed,  the 
land  requisite  for  all  or  any  of  the  purposes  aforesaid  may 
be  conveyed  ;  and  such  trustees  and  their  successors  in 
perpetual  succession,  by  the  name  expressed  in  such  deed, 
shall  be  capable  of  taking,  holding  and  possessing  such 
land,  and  of  commencing  and  maintaining  any  action  or 
actions  in  law  or  equity  for  the  protection  thereof,  and  of 
their  right  thereto." 

The  execution  and  registry  of  the  deed  according  to  law 
were  proved  at  the  trial,  and  it  was  also  shewn  that  two  or 
more  of  the  lessors  of  the  plaintiff  were  mentioned  in  the 
deed  as  the  grantees  of  Ferris.  The  plaintiff  therefore  made 
out  a  prima  facie  case,  sufficient  to  entitle  him  to  recover 
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in  this  action,  unless  there  is  something  in  the  evidence  on 
the  part  of  defendant  to  do  away  the  apparent  legal  right 
on  the' other  side.  Before  I  proceed  to  examine  the  objec- 
tions of  the  defendant,  I  will  state  what  I  conceive  to  be  the 
point  on  which  this  action  must  ultimately  turn,  which  is 
this :  In  whom  is  the  legal  estate  vested  ? 

Another  important  inquiry  may  at  some  future  period  be 
instituted— namely,  whether  the  legal  owners  have  duly 
executed  the  trust  reposed  in  them  by  the  grantor  for  the 
proper  use  and  benefit  of  those  who  were  entitled  to  the 
beneficial  interest  of  the  estate  ;  but  that  is  a  matter  exclu- 
sively within  the  iurisdiction  of  an  equitable  forum,  where 
the  trust  estate  is  recognised  and  protected  to  the  full  extent 
of  the  protection  afforded  to  the  legal  estate  in  a  court  of 
law.  The  object  of  a  trust  may  sometimes  change  by  a 
change  of  circumstances ;  but  the  legal  estate,  in  my  opinion, 
must  exist  in  strict  conformity  with  the  principles  of  its 
original  formation  if  it  exists  at  all ;  and  the  party  clothed 
with  the  legal  estate  can  recover  at  law  even  against  the  party 
himself,  who  is  entitled  to  the  equitable  estate. — 8  T.  R.  1 18; 
5  East.  138 ;  11  East.  334.  If  the  trustees  are  grantees  by  the 
deed,  the  terms  of  the  instrument  must  determine  what 
estate  they  have. — 8  East.  248.  When  the  grant  is  made 
to  trustees  and  their  successors  as  a  corporate  body,  and  it 
becomes  impossible  to  appoint  successors  according  to  the 
terms  of  the  charter  or  of  the  instrument  under  the  authority 
of  which  successors  are  to  be  appointed,  then  the  body 
politic  is  necessarily  dissolved,  which  dissolution  is  the 
civil  death  of  the  corporation  itself;  and  in  that  case  their 
lands  and  tenements  would  revert  to  the  person  who  granted 
them,  or  to  his  heirs,  because  the  law  annexes  an  implied 
condition  to  every  grant  of  this  kind,  that  if  the  corporation 
be  dissolved  the  grantor  shall  have  the  lands  again. — Cok. 
Lit.  13,  B. ;  Gotbolt,  211 ;  Moore,  283.  The  grant  is  only 
during  the  life  of  the  corporate  body,  which,  it  is  true,  may 
last  for  ever,  and  is  put  an  end  to  by  the  actual  dissolution 
of  the  corporation :  the  grantor  takes  it  back  by  reversion, 
as  in  the  case  of  every  other  grant  for  life. — 1  Blk.  Com. 
484.    If  land  be  conveyed  to  an  individual  in  his  natural 
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capacity  as  trustee  for  another  person,  and  the  cestui  que 
trust  dies  without  heirs,  the  trustee  shall  hold  the  land  for 
the  benefit  of  himself,  and  it  shall  not  escheat  to  the  king  or 
lord-paramount  for  want  of  an  heir  of  the  cestui  que  trust, 
as  in  Wheate  ats.  Burgess,  1  Blk.  Rep.  123,  where  the 
whole  question  is  elaborately  discussed.  It  is  very  different 
in  principle  where  the  land  is  granted  to  a  corporation,  as  I 
have  already  shewn. 

The  trustees  in  this  case  could  not  have  been  made  a 
body  corporate  under  the  principles  of  the  common  law,  for 
the  purpose  of  holding  the  fee  simple  of  any  real  estates  for 
the  use  of  others.— Plow.  102,  538.  But  the  power  of  giving 
existence  to  this  corporate  body  as  it  now  is,  originates 
entirely  in  our  provincial  statute.  All  corporations  are 
mere  creatures  of  the  law,  established  for  specific  and  spe- 
cial purposes,  and  derive  all  their  powers  when  formed  by 
statute  from  the  act  which  creates  them ;  and  consequently 
it  is  incumbent  on  them  to  show  their  authority  for  acting, 
and  always  to  limit  their  acts  to  the  exact  rule,  manner  and 
subject  matter  prescribed  to  them  by  the  law. — 3  Bar.  &  AL 
12 ;  3  Bar.  &  Adol.  284. 

The  statute  9  Geo.  IV.  ch.  2,  empowers  the  religious 
societies  or  congregations  of  Christians  therein  enumerated 
to  purchase  and  hold  in  fee  a  quantity  of  land  not  exceed- 
ing five  acres,  to  be  held  for  the  chapel  or  church  and  for  a 
burying-ground ;  and  to  enable  them  to  secure  to  the  society 
the  benefits  and  advantages  contemplated  by  the  legislature, 
the  act  gives  them  the  following  powers :  first,  to  appoint 
trustees,  to  whom  and  to  whose  successors  the  lands  are 
allowed  to  be  conveyed  in  fee;  secondly,  to  accept  the 
delivery  of  a  deed,  in  which  the  name  of  the  corporate  body 
is  to  be  expressed,  and  by  which  it  is  thereafter  to  be 
known  and  designated ;  thirdly,  to  settle  with  the  grantor 
who  are  to  be  the  first  trustees,  and  the  manner  or  mode  of 
appointing  their  successors,  and  to  cause  the  same  to  be  set 
out  at  large  in  the  deed  of  conveyance  ;  fourthly,  to  insti- 
tute and  carry  on  suits  at  law  and  in  equity  by  the  name 
expressed  in  the  deed.  The  deed  seems  intended  by  the 
statute  to  be  a  quasi  charter,  and  to  serve  as  a  land-mark  to 
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the  body  corporate  for  their  guidance  in  the  performance  of 
all  those  acts  which  are  necessary  to  perpetuate  their  exis- 
tence. No  successor  can  legally  be  appointed  to  the  first 
trustees  in  any  other  manner  than  that  which  is  specified  in 
the  deed,  and  therefore  the  legal  estate  can  vest  in  no  other* 
The  provisions  of  the  deed  on  this  head  are  very  explicit, 
and  clearly  state  who  is  to  nominate  the  successors,  and 
from  what  description  of  persons  they  are  to  be  selected. 
And  here  I  will  observe  that  the  whole  scope  and  bearing 
of  the  instrument  is  exclusive  in  its  nature  and  phraseology,  • 
and  shews  a  fixed  intention  to  place  the  legal  estate  in  the 
hands  of  the  members  of  the  Methodist  Episcopal  Church 
alone.  I  think  no  words  in  our  language  could  have  been 
chosen  to  express  the  intention  of  the  parties  with  greater 
judgment. 

It  is  a  rule  in  law  that  the  plaintiff  must  recover  in  eject- 
ment upon  the  strength  of  his  own  title,  and  cannot  found 
his  claim  on  the  weakness  of  the  defendant's  title  ;  for  mere 
possession  gives  the  defendant  a  right  against  every  man 
who  cannot  show  a  legal  title.  The  party  who  seeks  to 
turn  another  out  of  possession  for  the  purpose  of  gaining  it 
for  himself,  must  first  establish  a  legal  right ;  and  therefore, 
when  it  is  shown  by  the  defendant  that  the  legal  estate  is  not 
in  the  plaintiff,  but  in  some  third  person,  then  the  plaintiff 
cannot  recover.  This  is  the  general  rule  of  law,  to  which 
indeed  there  are  some  exceptions,  but  they  a.re  inapplicable 
to  this  case. 

■  The  defendant  professes  to  be  a  member  of  the  Wesleyan 
Methodist  Church,  and  belongs  to  a  congregation  in  the 
town  of  Kingston,  wholly  composed  of  persons  of  that 
description.  The  minister  of  that  congregation  nominated 
a  certain  number  of  trustees,  who  were  appointed  by  some 
of  the  trustees  named  in  the  deed,  which  latter  ceased  to  be 
Episcopal  Methodists  and  became  Wesleyan  Methodists 
after  they  were  first  appointed  by  the  parties  to  the  deed. 
The  trustees  of  -the  Wesleyan  Methodist  congregation  put 
the  defendant  into  possession  of  the  premises,  to  hold  for 
the  use  of  the  Wesleyan  Methodists,  in  exclusion  of  the 
Episcopal  Methodists.    A  change  from  one  religious  de- 


DOE  EX  DEM.  TRUSTEES  M.  E.  CHURCH  V.  BELL.  399 

nomination  to  that  of  another  by  a  greater  part  of  the  first 
congregation,  is  the  origin  of  the  present  suit.  It  appears 
by  the  evidence  on  the  part  of  the  defence,  that  the  General 
Conference  of  the  Methodist  Episcopal  Church  in  Canada 
met  at  Hallo  well,  in  the  district  of  Prince  Edwa.xd,  on  the 
13th  August  1832,  and  that  three-fourths  of  its  members 
adopted  a  resolution  to  relinquish  Episcopacy.  The  mem- 
bers of  the  general  conference  are  all  ministers  or  teachers, 
and  laymen  are  wholly  excluded.  After  some  time  the 
resolution  to  abolish  Episcopacy  was  adopted.  The  minis- 
ters and  preachers  who  adopted  it  formed  another  church, 
called  "  The  Methodist  Wesleyan  Church  in  Canada ;"  and 
the  general  conference  of  the  newly  formed  church  entered 
into  certain  articles  of  union  with  the  Wesleyan  Methodist 
Church  in  England,  by  which  it  was  stipulated  that  the 
general  conference  in  England  should  annually  appoint  one 
of  its  own  members  to  act  as  president  of  the  general  con- 
ference of  the  Wesleyan  Church  in  Canada.  Both  the 
Episcopal  and  Wesleyan  Churches  in  Canada  have  written 
constitutions,  which  show  the  extent  of  the  powers  which 
are  exercised  by  the  general  and  annual  conferences  of  each 
of  them.  At  the  trial  of  this  cause  a  book  was  adduced  in 
evidence,  the  authority  of  which  was  admitted  by  both  par- 
ties, entitled,  "The  Doctrine  and  Discipline  of  the  Metho- 
dist Episcopal  Church  in  Canada,"  which  contains  the 
written  constitution  of  the  Church,  showing  the  principles 
upon  which  its  government  is  founded  and  conducted.  In 
the  seventeenth  page  of  the  book,  under  the  head  of  the 
"general  conference,"  are  the  following  rules  or  regulations, 
establishing  the  manner  of  forming  the  conference,  and 
defining  its  constitutional  powers. 

1st.  The  general  conference  shall  be  composed  of  all  the 
travelling  elders  who  have  travelled  for  four  full  calendar 
months  last  past,  and  have  been  received  into  full  con- 
nexion. 2dly.  At  all  times  when  the  general  conference  is 
met,  it  shall  take  two-thirds  of  its  members  to  make  a  quorum 
for  transacting  business.  3dly.  One  of  the  general  super- 
intendents shall  preside  in  the  general  conference ;  but 
in  case  no  general  superintendent  be  present,  the  general 
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conference  shall  choose  a  president  pro  tempore.  4thly. 
The  general  conference  shall  have  full  powers  to  make 
rule's  and  regulations  for  our  Church,  under  the  following 
limitations  and  restrictions  :  first,  the  general  conference 
shall  not  revoke,  alter  or  change  our  articles  of  religion,  nor 
establish  any  new  standards  or  rules  of  doctrine  contrary  to 
our  present  existing  and  established  standards  of  doctrine ; 
secondly,  they  shall  not  change  or  alter  any  part  or  rule  of 
our  government,  so  as  to  do  away  with  Episcopacy  or 
destroy  the  plan  of  our  general  itinerant  superintendency. 
There  are  several  other  limitations  and  restrictions  of  the 
powers  of  the  general  conference,  but  as  they  do  not  relate 
to  the  present  subject  in  the  least,  I  find  it  unnecessary  to 
transcribe  them.  After  enumerating  all  the  restrictions,  the 
following  general  proviso  is  subjoined  :  "  Provided,  never- 
theless, that,  upon  the  joint  recommendation  of  three-fourths 
of  the  annual  conference,  then  the  majority  of  three-fourths 
of  the  general  conference  shall  suffice  to  alter  any  of  the  above 
restrictions  except  the  6th  and  7th,  which  shall  not  be  done 
away  or  altered  without  the  recommendation  or  consent  of 
two-thirds  of  the  quarterly  conferences  throughout  the  con- 
nection." It  seemed  to  be  admitted  throughout  the  course 
of  the  arguments  of  counsel,  and  also  established  by  the 
nature  of  the  testimony  afforded  by  the  constitution  itself, 
that  it  had  been  virtually  agreed  to  and  adopted  by  the 
voluntary  association  of  persons  who  style  themselves 
"  The  Methodist  Episcopal  Church  in  Canada." 

On  the  part  of  the  defendant,  the  following  grounds  were 
taken  in  support  of  the  defence  :  1st.  That  the  written  con- 
stitution gave  three-fourths  of  the  general  conference  the 
power  to  relinquish  Episcopacy  on  the  part  and  behalf  of 
all  the  members  of  the  Episcopal  Church,  both  ecclesiastical 
and  lay.  2dly.  That  the  resolution  of  the  general  con- 
ference did  in  fact  relinquish  Episcopacy  on  the  part  and 
behalf  of  all  the  members  of  the  Church,  and  that  the  legal 
estate  in  all  lands  belonging  to  the  different  congregations 
of  the  relinquished  Church  passed  to  and  became  vested  in 
the  trustees  of  the  congregations  of  the  newly  established 
Church,  by  such  act  of  three-fourths  of  the  general  conference 


DOE  EX  DEM.  TRUSTEES  M.  E.  CHURCH  V.  BELL.  401 


The  plaintiffs  deny  both  conclusions,  and  contend  that 
the  premises  warrant  neither  of  them,  and  that  the 
general  conference  had  no  authority  to  relinquish  Episco- 
pacy by  the  terms  of  the  constitution  ;  but  if  they  had,  still 
the  relinquishment  could  not  have  had  the  effect  of  altering 
or  modifying  the  deed  or  conveyance  in  any  respect,  but  the 
legal  estate  in  the  lands  remains  where  it  was  before  the 
relinquishment  occurred. 

With  respect  to  the  first  point — that  the  written  constitu- 
tion gave  three-fourths  of  the  general  conference  the  power 
to  relinquish  Episcopacy  on  the  part  and  behalf  of  all  the 
members  of  the  Episcopal  Church,  both  ecclesiastical  and 
lay: 

The  general  conference  of  the  Methodist  Episcopal 
Church,  by  the  fourth  article  of  the  written  constitution, 
has  full  powers  to  make  rules  and  regulations  for  the 
Church,  under  certain  special  restrictions,  the  second  of 
which  declares  that  the  general  conference  shall  not  change 
or  alter  any  part  or  rule  of  the  established  Church  govern- 
ment in  such  a  manner  as  to  do  away  with  Episcopacy. 
Then  follows  the  proviso,  "  that  upon  the  joint  recommen- 
dation of  three-fourths  of  the  annual  conference  or  confer- 
ences, then  the  majority  of  three-fourths  of  the  general  con- 
ference shall  suffice  to  alter  any  of  the  above  restrictions." 

Looking  at  the  fourth  article,  the  second  restriction,  and 
the  general  proviso,  it  plainly  appears  to  be  the  intention  of 
the  whole  instrument  that  not  less  than  three-fourths  of  the 
annual  conferences  should  possess  the  power  of  recom- 
mending any  alteration  of  the  written  constitution,  and  not 
less  than  three-fourths  of  the  general  conference  should 
have  the  power  of  making  any  alteration  upon  such  recom- 
mendation. Here  a  preliminary  question  naturally  pre- 
sents itself  to  the  mind — namely,  in  what  manner  did  the 
framers  of  the  constitution  intend  that  alterations  might  be 
made  in  it  ?  Were  they  to  be  made  orally  or  in  writing  ? 
If  oral  alterations  were  made,  they  would  soon  be  forgotten 
and  always  liable  to  misstatement  or  misconstruction  ;  but 
if  the  alterations  were  reduced  to  writing,  like  the  constitu- 
tion itself,  they  would  become  incorporated  with  the  original 
3  f  vol.  v. 
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instrument,  forming  a  part  of  it,  and  being  equally  valid. 
I  conclude,  therefore,  that  the  framers  of  the  written  consti- 
tution would  always  intend  that  all  alterations  of  it  should 
also  be  written,  unless  specially  stated  to  the  contrary  in 
the  constitution  itself.  In  the  present  case  it  was  not 
proved,  or  even  alleged,  that  the  annual  conferences  ever 
recommended,  or  that  the  general  conference  ever  made, 
any  alteration,  either  oral  or  written,  in  the  constitution. 
Three-fourths  of  them  proceeded  at  once  to  relinquish  Epis- 
copacy, in  face  of  the  written  constitution,  and  against  the 
conscientious  scruples  and  wishes  of  the  other  fourth  part 
of  the  members  of  the  Church.  The  members  of  the  Metho- 
dist Episcopal  Church  in  this  province  are  still  numerous, 
consisting  of  many  thousand  souls ;  and  it  was  therefore 
incumbent  on  the  general  conference  to  proceed  with  cau- 
tion and  deliberation  as  well  as  formal  correctness,  in  all 
steps  towards  any  alteration  in  the  original  compact  by 
which  the  Church  was  governed.  The  fourth  part,  who 
still  profess  to  form  the  Episcopal  Church,  have  in  my 
opinion  just  cause  to  complain  of  a  violation  of  the  consti- 
tution ;  because  I  consider  it  still  unaltered,  according  to 
the  spirit  and  intent  of  the  instrument. 

With  respect  to  the  second  point — that  the  resolution  of 
the  general  conference  did  in  fact  relinquish  Episcopacy  on 
the  part  and  behalf  of  all  the  members  of  the  Church,  and 
that  the  legal  estate  in  all  the  lands  belonging  to  the 
different  congregations  of  the  relinquished  Church  passed 
to  and  became  vested  in  the  trustees  of  the  congregations 
of  the  newly  established  Church,  by  such  act  of  three- 
fourths  of  the  general  conference  : 

The  equitable  estate,  beneficial  interest  or  use  of  the  land 
in  question,  belongs  to  a  great  body  of  people,  whether  it  be 
the  right  of  either  one  or  the  other  of  the  contending  parties, 
and  cannot  be  the  subject  of  a  suit  at  law.  If  the  construc- 
tion put  upon  the  deed  of  conveyance  from  Ferris  to  trus- 
tees by  the  defendant  be  the  correct  one,  then  perhaps  there 
would  be  an  executory  trust  created  by  the  deed,  depending 
on  such  rules  and  regulations  as  the  general  conference 
might  from  time  to  time  make  after  the  execution  of  the 


DOE  EX  DEM.  TRUSTEES  M.  E.  CHURCH  V.  BELL.  403 

conveyance.  If  so,  a  court  of  equity  might  modify  and 
direct  such  executory  trust,  according  to  the  intention  of 
the  parties.  It  would  form  a  subject  peculiarly  within  the 
cognizance  of  a  court  of  equity,  who  might  decree  the  use 
of  the  property  to  whichever  party  appeared  entitled  to  the 
beneficial  interest,  according  to  the  principles  established 
in  equity ;  but  the  legal  estate  executed  by  the  Statute  of 
Uses  must  be  vested  in  such  trustees  as  are  appointed 
according  to  the  manner  or  mode  of  appointment  expressed 
in  the  deed  and  authorized  by  the  statute. 

It  is  contended  by  the  defendant,  that  the  latter  part  of 
the  habendum  in  the  deed  authorises  an  alteration  or  modi- 
fication in  the  manner  of  appointment  of  trustees,  to  be 
made  by  the  general  conference  as  they  may  deem  expe- 
dient, and  that  in  effect  they  have  made  an  alteration  in  the 
manner  of  relinquishing  Episcopacy.  The  habendum  is  in 
the  following  words :  "  To  have  and  to  hold  to  the  said 
trustees  and  their  successors,  in  trust  forever,  for  the  use  of 
the  members  of  the  Methodist  Episcopal  Church  in  Canada, 
according  to  the  rules  and  discipline  which  now  are  or  here- 
after may  be  adopted  by  the  general  or  annual  conference 
of  the  said  Church  in  Canada ;  in  trust  and  confidence  that 
they  the  said  trustees  for  the  time  being,  shall  at  all  times 
thereafter  permit  any  Methodist  Episcopal  minister  or 
teacher,  being  a  member  of  the  Methodist  Episcopal 
Church  in  Canada,  and  duly  authorized  as  such  by  the 
general  or  annual  conference,  to  preach  and  perform  religi- 
ous service  in  the  said  house  and  burying-ground,  according 
to  the  rules  and  discipline  of  the  said  Church." 

The  intentions  of  the  parties  to  a  deed  should  be  carried 
into  effect,  so  far  as  it  can  be  done  consistently  with  the 
rules  of  law.  The  intention  should  be  drawn  from  the 
whole  deed,  taken  together.  The  first  trustees  were  all 
members  of  the  Methodist  Episcopal  Church ;  they  bought 
the  land  for  the  exclusive  use  of  the  members  of  that 
Church  ;  they  took  care  that  the  deed  should  express  that 
their  successors  should  be  exclusively  chosen  from  the 
members  of  that  Church ;  they  caused  it  to  be  stated  in  the 
deed  that  if  any  of  the  trustees  or  their  successors  should 
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cease  to  be  members  of  the  Church,  they  should  cease  to  be 
trustees,  in  the  same  mariner  as  if  they  were  dead.  The 
members  of  both  the  Episcopal  Church  and  Wesleyan 
Church  are  all  known  by  the  name  of  Methodists,  and  both 
appear  to  have  the  same  articles  of  religion  and  standards 
of  doctrine  in  substance  ;  but  still  they  both  disclaim  being 
identical,  and  the  distinguishing  difference  between  them  is 
found  in  the  different  forms  of  church  government  which 
they  have  adopted.  The  form  of  one  is  Episcopal,  the  other 
Presbyterian,  It  is  not  important  to  the  decision  of  this 
case,  I  conceive,  to  attempt  to  trace  the  precise  line  of  dif- 
ference between  them:  it  is  enough  to  know  that  they 
publicly  profess  to  form  two  different  sects  or  religious 
denominations  of  Christians.  Now,  it  appears  to  me  the 
words  in  the  latter  part  of  the  habendum,  "according  to  the 
rules  and  discipline  which  now  are  or  hereafter  may  be 
adopted  by  the  general  or  annual  conference,"  were  in- 
tended to  apply  to  the  manner  of  using  the  church  and 
burying-ground,  and  the  performance  of  religious  services 
in  them,  and  not  to  the  manner  of  appointing  successors  to 
the  first  trustees.  At  all  events,  the  words  used  could  not 
be  intended  to  relate  to  the  act  of  relinquishing  Episcopacy, 
because  they  expressly  refer  to  that  description  of  rules  and 
discipline  which  either  the  general  or  annual  conference 
was  competent  to  make  by  the  terms  of  the  constitution, 
and  there  is  nothing  in  that  instrument  to  authorize  the 
annual  conference  under  any  circumstances  to  relinquish 
Episcopacy.  Besides,  the  act  of  relinquishing  Episcopacy 
cannot  properly  be  called  a  rule  or  discipline  ;  it  is  a  decided 
measure  of  abolition.  The  annual  conference  has  the  gene- 
ral superintendence  of  all  ministers  and  preachers,  and 
might  make  rules  respecting  the  manner  of  performing  reli- 
gious services  in  the  church  and  burying-ground  according 
to  the  written  constitution ;  and  therefore  it  appears  more 
reasonable  to  suppose  that  the  words  before  stated  were 
inserted  in  the  deed  to  direct  in  what  manner  the  church 
and  burying-ground  should  be  allowed  by  the  trustees  to  be 
used,  rather  than  to  the  mode  or  manner  of  appointing  the 
successors  of  the  first  trustees. 
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Supposing,  however,  that  the  intention  of  the  parties  to 
the  deed  was  to  the  effect  contended  for  by  the  defendant— 
namely,  that  they  intended  to  give  the  general  conference 
the  power,  by  virtue  of  the  deed,  of  altering  and  modifying 
the  manner  of  appointing  the  trustees,  according  to  existing 
circumstances,  and  as  they  might  deem  expedient — it  is  my 
opinion  that  such  part  of  the  habendum  would  be  void  for 
uncertainty,  and  for  being  unauthorized  by  the  words  of  the 
statute  9  Geo.  IV.  ch.  2.  The  parties  to  the  deed  are  per- 
mitted by  the  act  to  specify  in  the  conveyance  the  manner 
in  which  the  successors  to  the  first  trustees  must  be 
appointed.  The  word  "  manner,"  used  by  the  legislature, 
must  necessarily  include  both  the  act  of  selection  and  the 
description  of  persons  from  whom  the  selection  is  to  be 
made.  The  deed  directs  that  a  minister  or  preacher  of  the 
Methodist  Episcopal  Church  shall  nominate  each  successor 
from  the  members  of  that  Church  alone ;  and  whenever  a 
trustee  ceases  to  be  a  member  he  shall  cease  to  be  a  trus- 
tee, and  another  trustee  shall  be  appointed  in  his  place  from 
the  members  of  the  Church.  All  the  provisions  of  the  deed 
appear  to  me  to  have  this  object  steadily  in  view — namely, 
to  vest  the  legal  estate  and  to  continue  it  exclusively  in  the 
members  of  the  Methodist  Episcopal  Church  in  Canada. 
One-fourth  part  of  the  original  members  of  that  Church 
throughout  the  province,  and  who  form  a  large  body  of 
men,  still  profess  to  belong  to  the  Church,  and  to  adhere 
strictly  to  the  written  constitution,  which  forms  the  bond  of 
their  religious  union ;  and  it  appears  to  me  that  there  is  as 
strong  evidence  of  the  existence  of  that  Church  now  as 
there  was  when  the  deed  was  executed.  Both  parties  claim 
under  the  deed,  and  therefore  admit  the  existence  of  the 
Church  at  that  time,  beceuse  the  deed  expressly  states  the 
fact.  The  statute,  in  my  opinion,  does  not  empower  the 
parties  to  the  deed  to  delegate  their  authority  to  others  to 
fix  the  manner  of  appointing  successors  to  the  first  trustees  ; 
and  I  also  think  they  themselves  would  not  possess  the 
power  of  altering  the  manner  of  such  appointment,  after  it 
was  once  established,  by  executing  the  conveyance ;  and 
much  less  are  they  legally  authorized  to  confer  such  a 
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power  on  persons  who  would  be  strangers  to  the  deed.  It 
would  be  common-  justice,  I  think,  to  presume  that  the 
plaintiffs  and  their  brethren  refused  to  join  the  Wesleyan 
Church  from  conscientious  motives,  produced  by  sincere 
doubts  whether  its  form  of  government  could  be  sustained 
by  the  authority  of  the  scriptures  or  the  practice  of  the  apos- 
tles. In  that  case  it  would  be  altogether  a  matter  of  con- 
science, and  the  majority  of  the  general  conference  should 
be  strictly  held  to  shew  their  proceedings  to  be  regular, 
according  to  a  reasonable  and  proper  construction  of  the 
written  discipline  or  constitution  adopted  by  all  the  mem- 
bers of  the  Episcopal  Church,  before  they  are  allowed  to 
take  from  the  latter  the  lands  which  were  undoubtedly 
intended  to  be  conveyed  to  the  members  of  the  Episcopal 
Church  exclusively. 

Upon  as  full  a  consideration  as  I  have  been  able  to  give 
a  case  of  the  first  impression,  I  am  of  opinion  the  lessors  of 
the  plaintiff  have  the  legal  estate  in  the  premises,  and  are 
entitled  to  judgment  on  the  following  grounds,  as  well  as 
others  alluded  to  in  the  course  of  my  remarks : 

First — Being  members  of  the  Methodist  Episcopal  Church 
in  Canada,  they  were  eligible  by  the  words  of  the  deed  to 
be  trustees,  and  were  legally  appointed.  Secondly — The 
statute  and  deed  do  not  authorize  the  appointment  of  trus- 
tees from  any  other  religious  denomination.  Thirdly — The 
members  of  the  Wesleyan  Church  are  incapable,  under  the 
statute  and  deed,  of  being  appointed  trustees,  or  of  holding 
the  legal  estate.  Fourthly — If  they  are  entitled  to  the  equi- 
table or  beneficial  interest  and  use  of  the  premises,  they 
must  claim  their  right  in  a  court  of  equity.  Fifthly — The 
written  constitution  has  not  been  altered  according  to  the 
words,  true  meaning  and  spirit  of  the  instrument.  Sixthly — 
The  Methodist  Episcopal  Church  exists  as  it  did  when  the 
deed  was  executed,  although  its  numbers  are  diminished. 
Seventhly — The  legal  estate  must  rest  in  the  trustees, 
according  to  the  terms  of  the  statute  and  deed,  without 
regard  to  any  subsequent  proceeding  of  the  conference. 
Eighthly — The  parties  to  the  deed  could  not  delegate  a 
power  to  strangers  to  alter  or  modify  the  manner  of  appoint- 
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ing  trustees,  as  specified  in  the  deed,  and  they  had  no 
authority  to  alter  or  modify  it  themselves.  Ninthly — When 
a  change  of  circumstances  renders  such  an  alteration  equi- 
table and  just,  application  must  be  made,  in  my  opinion, 
to  the  legislature,  who  are  alone  capable  of  making  any 
alteration  in  the  manner  of  appointing  the  successors  of  the 
first  trustees. 

Macaulay,  J. — The  first  consideration  is,  whether  this 
forms  a  proper  subject  for  investigation  in  a  court  of  law. 
Religious  associations  of  the  present  kind,  not  being  regular 
ecclesiastical  establishments,  are  only  judicially  noticed  in 
relation  to  their  temporal  interests. — 3  Bur.  1268 ;  4  Bur. 
1991  ;  3  T.  R.  575;  7  B.  &  C.  314;  10  B.  &  C.  720,  721; 
4  B.  &  C.  462 ;  6  D.  &  R.  524.  The  courts  exercise  juris- 
diction over  their  property  as  charitable  trusts,  and  in  that 
way  their  proceedings  are  often  subjected  to  legal  or  equi- 
table scrutiny  ;  and  throughout  this  opinion,  when  I  speak 
of  the  powers  of  the  conferences,  I  wish  to  be  understood 
as  exclusively  restricting  myself  to  their  exercise  in  relation 
to  the  property  in  question  and  the  members  of  the  church 
interested  therein. 

The  only  object  here  is  to  ascertain  by  whom  the  legal 
estate  in  the  Waterloo  church  and  premises  is  held,  under 
the  corporate  name  authorized  by  the  statute  ;  and  if  those 
mentioned  in  the  deed  are  entitled  to  be  regarded  as  trus- 
tees de  facto,  until  ousted  by  some  direct  judicial  proceed- 
ing, instituted  with  that  view,  the  defendant  should  succeed, 
for  a  decided  majority  of  them  side  with  the  defence  ;  but 
if  it  is  competent  to  the  minority  to  prove  that  such  persons 
have  ceased  to  be  trustees,  ulterior  considerations  must  be 
entertained.— 1  Anstr.  86,  266  ;  1  Bro.  368,  369  ;  4 
Cowan,  23 ;  6  East.  363,  369.  In  the  event  of  death 
or  succession,  one  remaining  trustee  would  possess  the 
estate,  without  regarding  the  regularity  of  succeeding 
appointments  ;  but,  unlike  ordinary  trusts,  the  legal  interest 
is  transmissible  to  successors  when  vacancies  occur  (stat. 
9  Geo.  IV.  ch.  2) ;  and  the  deed  provides  that  the  trust 
shall  be  vacated  by  any  trustees  leaving  the  Methodist 
Episcopal  Church  in  Canada ;  and  successors  have  been 
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nominated  on  both  sides.  It  is  apprehended,  therefore,  that 
in  a  litigation  like  the  present,  between  two  antagonist 
parties,  each  asserting  a  legal  right  to  the  trusteeship,  and 
such  right  depending  on  membership,  a  court  of  law  is 
incidentally  obliged  to  decide  upon  the  competency  of  the 
general  and  yearly  conferences  to  supersede  Episcopacy 
and  accept  a  president  from  the  British  Connexion.  There 
is  no  avowed  secession  by  either  party  ;  all  depends  upon 
the  validity  of  the  late  union,  out  of  which  this  controversy 
has  arisen.  When  once  the  legal  rights  of  the  conferences, 
as  leading  to  a  discovery  of  the  present  legal  trustees,  are 
determined,  the  jurisdiction  of  this  court  terminates.  Any 
breach  or  misapplication  of  the  trust,  by  those  legally  enti- 
tled, must  be  redressed  in  equity.  A  court  of  law  deals 
with  the  legal  estate  ;  a  court  of  equity  protects  the  equita- 
ble interests :  the  one  looks  at  the  legal  interest  of  the 
trustees,  the  other  to  the  equitable  claims  of  the  cestui  que 
trust.  Each  within  its  proper  sphere  confines  all  parties 
within  legitimate  bounds,  without  any  arbitrary  discretion 
belonging  to  either.  Neither  law  nor  equity  go  beyond  or 
stop  short  of  the  deed.  In  this  court,  due  effect  should  be 
allowed  to  its  legal  provisions ;  in  chancery,  to  its  equita- 
ble objects.  Whatever  the  deed  legally  authorizes,  should 
at  law  be  upheld  ;  what  it  warrants  in  relation  to  the  trust, 
should  in  equity  be  respected.  It  would  seem  to  follow 
that  the  question  of  membership  might  arise  at  law  as  a 
necessary  qualification  for  trustees,  or  in  equity  as  essential 
to  the  privileges  of  cestui  que  trusts ;  and  to  whatever 
extent  the  right  of  membership  might  depend  upon  and 
draw  into  judgment  any  measures  of  the  conferences,  a 
court  of  law  would  sustain  their  proceedings,  if  conducted 
in  adherence  to  the  modes  and  forms  and  within  the  scope 
and  compass  of  their  constitutional  authority. 

Were  the  legal  title  otherwise  clear,  it  might  then  become 
material  to  look  minutely  into  the  composition  of  the  gene- 
ral conferences  held  at  Hallowell  and  Toronto  in  the  years 
1832  and  1833;  for,  being  extraordinary  and  not  regular 
quaternal  meetings,  according  to  the  discipline,  it  would 
probably  be  requisite  that  all  eligible  members  should  have 
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actually  attended,  or  at  least  been  apprised  of  the  time, 
place  and  objects.— t  Stra.  335,  1051 ;  2  Bur.  723,  34,  3, 
44;  2  Lord  Ray.  1358  ;  2  Sel.  N.  P.  1143  ;  Rex  v.  Kynas- 
ton,  1  East.  117 ;  3  East.  543  ;  8  T.  R.  356  ;  6  T.  R.  268, 
752  ;  5  Bur.  252  ;  6  D.  &  R.  593 ;  4  B.  &  C.  426  ;  7  B.  & 
C.  696,  314;  3  T.  R.  189 ;  2  East.  70  ;  12  Ea.  22,  28 ;  13 
Ea.  385,  367 ;  4  B.  &  C.  800,  837,  842 ;  7  D.  &  R.  267 ;  2 
Smith,  20  ;  6  B.  &  C.  456. 

The  vacancy  in  the  Episcopal  office,  and  its  consequent 
want  of  actual  representation  on  those  occasions,  and  the 
admission  of  ineligible  parties  to  the  discussions,  might 
likewise  merit  attention,  as  also  whether  the  discipline 
ought  not  to  have  been  amended  by  a  revision  of  the  second 
restriction,  previous  to  any  vote  destructive  of  Episcopacy. 
But  the  more  important  inquiry,  whether  the  conferences 
could,  by  any  steps  of  their  own,  however  formal,  relinquish 
Episcopacy  and  substitute  au  annual  presidency,  to  be 
supplied  by  the  British  conference,  against  the  will  of  some 
members  of  the  Church,  attracts  and  demands  prior  notice, 
and  more  especially  of  such  dissentients  as  belong  to  the 
Waterloo  congregation.— 4  Bur.  2260,  2521 ;  Str.  265  ;  14 
Ves.  Jr.  13  ;  2  P.  W.  209  ;  Plow.  113. 

In  taking  up  the  question,  it  is  proper  to  direct  attention 
to  the  rise,  progress,  doctrines  and  discipline  of  the  Wes- 
leyan  Methodist  Church  in  both  England  and  America  ;  not 
to  canvass  the  merits  or  defects  of  practical  differences,  but 
to  glean  information  auxiliary  to  the  construction  of  doubtful 
rules  of  church  government. — 1  Dow.  16  ;  3  Mer.  412,  413. 
With  like  objects,  other  Christian  churches,  episcopal  and 
presbyterian,  should  be  glanced  at ;  not  to  agitate  theologi- 
cal discussions,  nor  to  indulge  a  polemic  spirit,  but  to 
collect  rays  converging  to  the  subject  under  consideration. 
The  merits  of  differing  systems,  in  themselves,  are  not 
involved,  and  their  constituent  parts  are  only  important  to 
exhibit  their  distinguishing  features. 

I  would  in  the  first  place  premise,  that  where  the  discip- 
line of  1829  speaks  of  "  our  Church"  (a),  I  understand  a 
Protestant  sect,  consisting  of  members,  ecclesiastical  and 

(a)  "Discipline" — Seep.  11,  art  13. 
3  G  VOL.  V. 
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lay,  witn  certain  known  rites  and  doctrines,  deeming  the 
baptism  and  the  Lord's  supper  of  holy  institution,  and  a 
duly  ordained  ministry  important  in  their  administration, 
although  not  made  an  express  article  of  faith  (a).  Secondly. 
That  by  episcopacy  I  take  to  be  meant  a  settled  form  of 
church  government,  under  a  superintending  clergy,  divided 
into  a  plurality  of  orders,  and  derived  from  scriptural 
authority,  which  I  find  expressly  acknowledged  in  those 
parts  of  the  discipline  which  prescribe  the  ordination  ser- 
vices for  deacons,  elders  and  bishops  (b).  I  think  the  term 
is  used  in  an  extended  sense,  not  restrained  merely  to  the 
head  or  president  of  the  conferences,  but  indicating  a 
government  under  divers  clerical  orders  appointed  for  the 
Christian  Church,  of  which  a  bishop  is  the  principal ;  not 
a  system  devised  merely  by  man's  imagination  as  judicious 
or  expedient,  but  sincerely  believed  to  be  deduced  from 
sacred  authority.  Were  it  obscure  on  this  subject,  a  peru- 
.sal  of  the  life  of  the  eminent  Wesley,  and  a  reference  to  the 
early  rise  and  progress  of  Methodism  until  the  establish- 
ment of  Episcopacy  and  the  promulgation  of  the  first  dis- 
cipline in  the  American  Church,  would  illustrate  its  mean- 
ing according  to  this  interpretation.  Thirdly.  It  appears  to 
me,  too,  that  the  name  used  in  the  discipline  of  1829 
denotes  two  things  :  first,  that  the  Church  is  episcopal,  and, 
secondly,  that  it  is  seated  in  Canada.  I  think  the  words 
fifi  in  Canada"  at  the  end  had  a  two-fold  object :  first,  to 
form  part  of  the  name  drawn  from  the  locality,  and, 
secondly,  to  qualify  what  went  before  ;  the  whole  importing 
that  it  was  not  only  a  Methodist  Episcopal  Church,  but  that 
Church  in  Canada,  as  distinct  from  the  main  body  in  the 
United  States  (c).  The  name  "  Methodist  Episcopal  Church 
in  Canada,"  does  not  merely  designate  an  isolated  society 
of  Christians,  but  such  a  society  of  Christians  as  a  portion 
of  a  more  extensive  community  of  Methodist  Episcopalians; 
and  the  same  words  in  the  deed  of  trust  are  capable  of  a 
similar  construction. 

The  Wesleyan  Church  in  England,  and  the  Methodist 
Episcopal  Church  in  America  (of  which  the  latter  is  now 
{a)  See  "Discipline,"  pp.  Ill,  116,  128.    (b)  See  Ibid.  ~(c)*See  pp.  5  &  22. 
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the  larger  body),  though  both  originating  with  the  same 
distinguished  founder,  form  two  separate  and  distinct 
societies,  not  one  connexion.  It  is  true  they  harmonize  in 
doctrine  and  agree  in  many  other  points  of  discipline  ;  in 
other  respects  they  vary ;  and  the  history  of  both  should  be 
traced  in  the  different  lives  of  the  Rev.  John  Wesley,  and 
other  records  of  Methodism,  to  comprehend  fully  the  bear- 
ings of  the  present  controversy. 

What  follows  will  display  some  internal  differences  not 
immaterial,  so  far  as  this  case  depends  upon  substantial 
distinctions  between  the  two  communities. 

The  brief  account  of  the  origin  of  the  Methodist  Epis- 
copal Church,  in  the  beginning  of  the  discipline  (a) 
shews  how  Episcopacy  was  engrafted  upon  that  society ; 
and  that  whatever  Mr.  Wesley  might  have  in  his  own  mind 
contemplated,  its  institution  was  understood  and  received 
by  the  members  of  that  body  in  its  true  sense,  touching 
both  ecclesiastical  government  and  the  sacred  rituals,  how- 
ever abridged  in  power  and  authority,  or  deficient  in  rank 
or  distinction,  the  bishops  may  be,  in  comparison  with  the 
English  prelates.  It  was  that  step,  on  Mr.  Wesley's  part, 
which  was  conceived  to  have  formed  a  previous  religious  « 
fraternity  into  an  independent  Christian  Church.  He  had 
laid  the  foundation ;  and  afterwards,  when  the  superstruc- 
ture was  ready,  thus  placed  the  key-stone  in  the  arch,  by 
which  it  was  perfected  and  upheld  as  a  Church,  in  contra- 
distinction to  a  lay  association  of  pious  brethren.  His 
object  was  to  cement  its  union  as  a  Christian  Church  by 
an  ordained  ministry  (6),  to  consist  of  bishops,  elders  and 
deacons  ;  through  all  which  orders  Mr.  Asbury  (his  former 
assistant  and  a  zealous  lay  preacher)  was  in  America  the 
first  to  pass  (c). 

In  England  he  did  not  pursue  a  similar  course  ;  nor  did 
he  attempt  to  convert  his  adherents  there  into  a  separate 
Church,  apart  from  the  national  establishment.  He  was  a 
presbyter,  or  held  priest's  orders  in  that,  Church,  and  was 
sincerely  attached  to  its  ordinances.   He  superintended  the 

(a)  See  Discipline  of  1829,  p.  5.  (b)  See  the  letters  from  Coke  to  Wesley, 
and  from  Weiley  to  Asbury  and  the  American  brethren,  (c)  "  The  Disci- 
pline," p.  5. 
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British  societies  in  person  while  he  lived,  and  at  his  death 
the  government  devolved  upon  the  yearly  conferences,  by 
virtue  of  his  formal  Declaration,  inrolled  in  chancery,  exe- 
cuted in  1784,  shortly  before  his  ordination  of  Coke  to  the 
office  of  superintendent  in  America,  or  to  the  fc<  Episcopal 
office,"  as  it  is  termed  in  the  Discipline.  The  authority  of 
the  English  yearly  conferences  did  not  result  from  any 
innate  right  or  attribute  of  the  preachers,  nor  had  it  existed 
previous  to  this  declaration,  further  than  Mr.  Wesley  had 
been  pleased  to  divide  his  power  with  them.  History 
informs  us  that  the  first  meeting  was  convened  by  him  of 
his  own  accord,  in  1744,  to  advise  upon  the  affairs  of  the 
societies  ;  and  explains  how  the  preachers  gradually  gained 
influence  through  increase  of  numbers^nd  the  "  rules  of 
future  practice"  from  time  to  time  adopted,  and  to  which 
all  conformed  as  binding  regulations. 

The  American  conferences  were  firmest  under  Mr. 
Wesley's  assistants,  and  became  clothed  with  power  much 
in  the  same  way. 

Previous  to  the  year  1784,  the  English  conference  was 
not  supposed  to  possess,  in  a  collective  capacity,  and  in 
relation  to  the  Church  property,  any  defined  character  cog- 
nizable in  law.  Much  real  estate  (including  chapels,  &c.) 
had  been  conveyed  to  trustees,  to  permit  Mr.  Wesley,  and 
such  others  as  he  should  appoint,  at  all  times  during  his 
life  to  enjoy  the  use  thereof  to  preach  and  expound  God's 
holy  word ;  and  after  his  death  to  permit  such  persons  as 
should  be  appointed  at  the  yearly  conference  of  the  people 
called  Methodists  to  enjoy  the  premises  for  the  purpose 
aforesaid  ;  and  it  was  in  order  to  give  legal  identity  to  such 
conference  that  the  Declaration  was  executed.  He  inserted 
the  names  of  one  hundred  preachers,  and  declared  that  they 
and  their  successors  (therein  provided  for)  should  constitute 
the  body  meant  to  be  designated  in  the  deeds  of  trust  when 
they  spoke  of  the  conference  of  the  people  called  Methodists. 
It  was  thus  that  the  English  conference  first  received  its 
quasi  corporate  or  collective  character,  and  was  perpetuated; 
and  in  whatever  light  Mr.  Wesley's  organization  of  a  Church 
in  America  may  be  regarded,  his  arrangements  for  the 
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future  management  of  the  society  in  England  have  there 
been  respected,  and  it  is  said  have  been  allowed  and  main- 
tained in  chancery.  This  Declaration  should  be  examined, 
for  under  it  the  society  has  been  governed  ever  since  his 
death.  It  shews  that  he  dictated  terms  to  the  conference  in 
the  capacity  of  founder,  and  that  with  the  deed  of  trust,  it 
has,  in  relation  to  the  trust  estates,  always  operated  like  a 
law  or  charter,  obligatory  upon  them  and  all  the  members ; 
and  so  should  the  deed  of  trust  in  the  case  before  us.  Mr. 
Wesley's  Declaration  is  yearly  recognized,  and  forms  a 
guide  in  its  leading  provisions,  as  doubtless  the  minutes  of 
the  conferences  will  testify.  It  will,  however,  be  found, 
upon  inspection,  that  this  important  document  is  silent  on 
the  subject  of  ordination  and  the  sacred  ministrations. 
They  are  not  provided  for,  as  was  meditated  and  intended 
in  the  American  Church,  and  the  omission  was  no  doubt 
designed.  Herein  the  two,  as  claiming  to  be  churches, 
difTer  materially  in  their  organization.  It  is  well  known 
that  many  followers  of  the  father  of  Methodism,  on  both 
sides  of  the  Atlantic,  were  members  of  the  Established 
Church,  and  received  the  sacrament  from  the  regular  clergy, 
and  not  from  their  own  preachers,  unless  in  holy  orders : 
also  that  in  England  he  made  no  effort  to  suppress  the 
practice,  or  to  dispense  with  the  necessity ;  and  that  he 
only  adopted  another  plan  towards  America  owing  to  the 
peculiar  exigencies  of  the  occasion,  as  set  forth  in  his  letter 
to  Mr.  Asbury  and  the  American  brethren,  when  he  ordained 
Coke  and  others  to  different  offices  in  the  ministry  (a).  The 
separation  from  the  national  Church  in  England  was  gra- 
dual, and  not  completed  until  after  his  death.  Indeed,  up 
1o  this  day,  there  is  good  reason  to  believe  the  Methodist 
clergy  in  England  are  not  required  to  administer  the  sacra- 
ments, nor  are  the  laity  obliged  to  accept  thereof  from  them 
in  their  own  houses  of  worship,  unless  both  parties  are 
willing :  it  is  left  to  voluntary  choice,  and  any  reluctance 
on  either  side  warrants  forbearance.  It  is  said  that  in 
Ireland  a  serious  division  and  estrangement  ensued  upon 
the  conference  sanctioning  the  distribution  of  the  Lord's 
(a)  See  his  letter  of  the  10th  September  1784,  in  Men's  life. 
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supper  in  their  own  meeting-houses  and  by  their  own 
preachers,  although  -only  extended  to  such  as  should  be  will- 
ingly disposed  to  receive  the  same,  it  being  considered  an 
innovation  upon  the  principles  of  primitive  Methodism  (a). 

If  so,  such  circumstances  evince  the  delicacy  of  the 
change  proposed  here,  and  suggest  the  conscientious  hesi- 
tation that  may  be  felt  by  the  present  adherents  to  Episco- 
pacy in  concurring  in  what  they  may  deem  an  objectionable 
relaxation  in  a  matter  of  spiritual  concern. 

It  has  been  contended  that  Mr.  Wesley's  mode  of  appoint- 
ing lay  preachers  was  equivalent  to  ordination  ;  yet  the 
Episcopal  Discipline  (6)  preserves  a  marked  distinction 
between  lay  preachers  and  those  solemnly  ordained  to  the 
ministry  by  imposition  of  hands  under  the  superintendents 
dedicated  by  Mr.  Wesley  to  the  Episcopal  office  in  America, 
and  the  succeeding  bishops  (c). 

In  the  present  discipline  and  distribution  of  power,  the 
Methodist  Episcopal  Church  in  America  is  not  unlike  the 
Moravians  and  some  others,  in  which  the  Episcopal  office 
and  the  Episcopal  ordination  is  deemed  necessary  (d).  No 
elevation  of  rank  or  pre-eminent  authority  is  allowed,  the 
bishop  being  governed  by  synods  or  conferences,  at  which 
he  presides,  and  to  which,  as  an  ecclesiastical  forum,  he  is 
personally  amenable,  although  the  office  itself  is  not  sub- 
ject (e).  Now  the  society  in  this  province  is  a  scion  of  the 
Methodist  Episcopal  Church ;  and,  previous  to  the  separa- 
tion in  1828,  it  was  already  an  organized  religious  body, 
served  by  ordained  ministers,  who  received  whatever  sacred 
or  ecclesiastical  authority  they  possessed  from  that  source. 
It  was  as  a  component  part  of  that  Church  that  the  separa- 
tion took  place  ;  it  was  by  a  conference  of  such  preachers 
that  the  discipline  of  1829  was  prepared  for  the  Church  in 
Canada;  and  upon  assuming  an  independent  attitude,  it 
could  not  be  reasonably  supposed  that  the  local  conferences 
in  Upper  Canada  enjoyed  any  higher  powers  in  their 

(a)  Ward's  Miniature  of  Methodism ;  London,  1829  ;  pp.  22,  23,  66,  67. 
h)  See  pp.  59,  62,  63. 

(c)  Acts,  xiii.  3,  vi.  6,  adv.  23;  1  Tim.  iv.  14;  2  Tim.  i.  6 ;  Gal.  i.  1-11 ; 
Deut.  34. 

(d)  3  Adams's  Religious  World  Displayed,  p.  301. 

(e)  2  Atkyns,  658. 
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Church  than  belonged  to  the  general  and  yearly  conferences 
in  the  United  States  over  the  principal  establishments, 
although  they  might  fairly  lay  claim  to  an  equal  authority  ; 
and,  since  their  printed  discipline  was  manifestly  based 
upon  the  one  which  must  have  long  obtained  in  the  parent 
society,  the  prerogatives  of  the  two  may  be  justly  assimi- 
lated; so  that  this  case,  in  effect,  includes  the  question, 
whether  the  American  general  conference  could  abolish 
Episcopacy  throughout  the  whole  connexion,  and  reduce 
the  Church  to  a  Presbyterian  rule,  without  affecting  the 
right  of  property,  however  disapproved  of  by  the  lay  mem- 
bers. It  might  be  further  asked,  whether  that  body  could,  in 
addition,  and  though  resisted  by  the  laity,  accept  a  yearly 
president  with  episcopal  powers  of  ordination  from  the 
British  Connexion?  Politically,  reasons  might  operate 
against  such  a  measure  in  the  United  States  that  would 
weigh  in  the  opposite  scale  here ;  but  it  is  not  a  political 
question,  and  mere  expediency  could  not  determine  the 
right. 

The  disciplines  of  both  are  equally  comprehensive.  The 
general  conferences  are  alike  empowered  to  make  rules 
and  regulations,  subject  to  similar  restrictions,  and  the 
same  proviso  touching  the  articles  and  doctrines  of  the 
Church  and  Episcopacy,  and  the  general  itinerant  superin- 
tendency.  They  are  equally  entitled  to  accept  a  superin- 
tendent from  without,  or  to  make  internal  changes  within. 
I  therefore  consider  the  conferences  in  both  countries  of 
equal  authority  over  their  respective  churches,  and  have 
not  failed  to  reflect  how  the  same  question  woujd  be  pro- 
bably viewed  in  the  American  courts,  should  it  arise  there 
in  a  parallel  case. 

In  the  hope  that  the  above  represents,  not  inaccurately, 
the  subsisting  relations  between  the  two  great  branches  of 
the  Wesleyan  Methodists,  and  the  comparative  positions  of 
the  American  and  Canadian  Churches,  I  approach  more 
nearly  to  the  consideration  of  the  governing  powers  of  the 
conferences.  These  powers  must  accrue  to  them  from 
some  of  the  following  sources :  First.  From  the  original 
or  inherent  right  of  the  clergy  to  exercise  unlimited  juris- 
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diction  over  the  affairs  of  their  Churches,  ecclesiastical  and 
temporal,  without  participation  or  constraint  on  the  part  of 
the  laity ;  or,  secondly,  as  select  bodies,  appointed  in  the 
first  creation  of  their  society  to  govern  and  manage  its 
affairs  as  a  quasi  corporation,  not  elected  by  the  lay  mem- 
bers, but  established  in  the  original  foundation,  or  gradu- 
ally invested  with  general  legislative  and  executive  autho- 
rity ;  or,  thirdly,  as  placed  over  a  voluntary  religious 
association  to  rule  under  a  settled  constitution,  prescribed 
by  the  founder,  confirmed  by  usage,  or  adopted  by  the  con- 
nexion in  the  nature  of  an  accepted  charter. 

But  on  whatever  footing  placed,  the  powers  of  the  con- 
ferences must  be  inherent  or  conferred ;  and  if  conferred, 
they  must  have  been  implanted  in  the  first  organization  of 
the  society  in  America,  or  have  sprung  from  subsequent 
usage  under  tacit  consent,  or  have  been  for  the  first  time 
imparted  by  the  discipline  ultimately  published;  and  in 
tracing  out  their  privileges,  the  original  foundation,  the 
known  usages,  the  acknowledged  discipline,  and  the  deed 
of  trust,  must  all  be  taken  into  view,  as  together  embracing 
and  explaining  the  constitution. 

First.  Rested  upon  the  basis  of  inherent  right,  the  early 
history  of  the  Christian  Church,  the  councils,  synods,  edicts, 
canons,  &c,  would  be  referred  to  ;  yet  I  believe  that  by  the 
law  and  constitution  of  England  since  the  Reformation,  the 
clergy  of  the  Established  Church  in  convocation  are  not 
admitted  to  possess  inherent  power  to  make  alterations  in 
fundamental  points  binding,  proprio  vigore,  upon  the  laity 
or  the  property,  without  the  sanction  of  parliament;  and 
cogent  reasons  would  withhold  from  the  clergy  of  dissent- 
ing societies  a  more  arbitrary  discretion,  unless  explicitly 
accorded  to  them  in  their  domestic  archives. — 2  Atk.  657, 
659 ;  Hardw.  57,  358  ;  2  Stra.  1086  ;  1  Kel.  143. 

As  respects  their  temporal  concerns,  it  would  seem  just 
that  between  the  ecclesiastical  governing  power  and  the 
lay  members,  their  proceedings  should  be  regulated  by 
some  fixed  and  stable  rules,  in  common  with  other  religious 
societies  equally  entitled  to  exemption  from  secular  restraint. 
If  the  Establishments  need  parliamentary  approval,  dis- 
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senting  congregations  require  the  approbation  of  the  laws 
operating  on  vested  rights. 

Secondly.  To  whatever  extent  the  constitution  of  any 
such  society  expressly  commissions  the  governing  power, 
it  may  freely  legislate,  when  obscure  legal  data  must  form 
its  land-marks  ;  and  it  appears  to  me  that  the  authority 
claimed  by  the  general  and  yearly  conferences  on  this 
occasion  must  be  searched  for,  not  in  primitive  recesses, 
but  in  the  rules  and  registers  of  their  own  Church.  They 
are  select  bodies,  to  which  the  government  of  a  religious 
community  is  entrusted,  under  a  constitution  partly  written 
and  partly  unwritten.  Its  written  depositaries  are  the 
minutes  of  the  conferences  and  the  discipline,  to  which  (as 
the  foundation  of  our  jurisdiction)  may  be  added  the  deed 
of  trust.  Its  unwritten  evidences  repose  in  those  early  and 
f\rst  principles  on  which  the  society  was  formed  and  the 
discipline  founded  ;  and  the  present  object  is  to  ascertain 
the  true  spirit  and  intent  of  such  discipline,  as  unfolding 
the  constitution  and  pointing  out  the  jurisdiction  of  the 
conferences.  The  discipline  may  be  treated  as  principally 
recording  what  already  existed,  though  partly  introductory 
of  new  regulations ;  for  it  was  prepared  for  the  use  of  an 
association  previously  organized,  and  its  object  seems  to 
have  been  to  reduce  into  digested  form  and  adapt  to  local 
use  the  articles  and  rules  of  government  already  subsisting 
in  the  mother  Church,  and  intended  to  be  continued  in  this 
after  its  amicable  separation,  rather  than  concoct  a  new 
code. 

Being  apparently  acquiesced  in  by  the  members  of  the 
Church,  it  should  be  treated  as  having  received  their 
general  approval.  I  do  not  know  that  it  ought  to  be  looked 
upon  precisely  in  the  nature  of  a  subscribed  document, 
though  I  am  disposed  so  to  treat  it  for  the  present,  especially 
whenever  it  affirmatively  introduces  new  regulations,  or 
positively  recognizes  old  ones.  This  case,  however, 
depends  much  upon  the  construction  of  doubtful  passages, 
not  original  in  the  Canadian  discipline,  but  transformed 
from  the  American  edition  when  revised  for  the  use  of  the 
Church  in  this  province,  and  in  which  they  must  have 

3  H  VOL.  V. 
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existed  for  a  long  series  of  years.  Their  early  date  in  the 
Methodist  Episcopal  Church  may  be  inferred  from  the 
mention  of  superintendents  instead  of  bishops  (a). 

In  distinguishing  between  what  is  inserted  as  already  in 
force,  and  that  which  is  adopted  ab  origine,  it  is  at  the 
same  time  proper  also  to  notice  those  regulations  of  internal 
economy  which  are  embraced,  and  those  prominent  fea- 
tures which  are  omitted.  We  do  not  perceive  it  laid  down 
as  rules  that  Episcopacy  should  prevail,  that  there  should 
be  three  clerical  orders,  or  that  there  should  be  yearly  or 
general  conferences :  all  these,  and  much  more,  are 
assumed ;  they  existed  as  fundamentals,  and  formed  the 
substance  of  the  discipline.  This  system,  in  its  main 
pillars,  was  already  established,  and  provision  was  only 
wanted  for  completing  and  giving  symmetry  to  its  interior 
divisions.  It  must  have  been  by  the  head  conference  of  tbe 
infant  Canadian  Church  that  the  discipline  was  prepared ; 
and  they  have  already  had  full  power  to  make  rules  and 
regulations  before  the  discipline  existed ;  at  least,  they 
must  have  assumed  upon  some  previous  footing  whatever 
authority  they  undertook  to  transfer  to  others  (nemo  potest 
plus  juris  in  alium  transferre  quam  ipse  habet),  for  they 
spontaneously  drew  up  and  published  it  as  within  their 
province,  and  recommended  it  to  their  brethren.  After 
briefly  noticing  the  rise  of  Methodism  and  the  origin  of  the 
Methodist  Episcopal  Church,  and  inserting  the  articles  of 
religion,  they  treat  of  the  future  conference,  first  asking 
what  are  the  regulations  and  powers  belonging  to  the 
general  conference,  taking  it  for  granted  there  was  to  be 
one  possessed  of  power,  but  subject  to  regulations.  The 
three  important  topics  are  contained  in  the  answer :  first, 
the  affirmative  or  enabling  clause,  declaring  that  they 
should  have  full  power  to  make  rules  and  regulations  for 
the  Church,  under  certain  restrictions ;  secondly,  the  two 
first  restrictions,  prohibiting  their  changing  or  altering  the 
articles  or  doctrines  of  the  Church,  or  any  part  or  rule  of 
their  government,  so  as  to  do  away  Episcopacy ;  and, 
thirdly,  the  proviso,  that  nevertheless  the  two  conferences 
(a)  See  "Discipline,"  pp.  17-20. 
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in  conjunction  should  suffice  to  alter  any  of  a  series  of 
restrictions,  including  the  first  and  second.   The  restriction 
and  proviso  do  not  say  in  express  terms  that  they  might  do 
away  Episcopacy,  nor  does  the  enabling  clause  :$t  is  said 
to  be  inferrible  from  the  three  construed  together..    But,  in 
the  first  place,  did  the  power  to  dispense  with  Episcopacy 
exist  a  priore  in  the  conference  which  compiled  the  discip- 
line, or  would  it  have  resulted  to  the  general  conference 
unless  restrained,  either,  first,  from  general  principles,  or, 
secondly,  from  the  enabling  clause  ?    First.  The  confer- 
ences are  not  elected  bodies,  representing  their  societies  ; 
they  were  set  over  them  by  their  founder,  or  the  order  of 
events  they  were  submitted  to ;  and,  without  stopping  to 
inquire  to  what  degree  the  original  founder  might  have 
remodelled  the  constitution  which  he  had  designed,  after 
once  setting  it  in  motion,  I  am  persuaded  that  no  select 
body  in  the  situation  of  these  conferences  will  |?e  found 
entitled  to  a  higher  or  more  unrestrained  discretion  than  a 
representative  institution  ;  and  that,  whether  regarded  in  a 
representative  capacity  or  as  the  original  focus  of  power, 
they  will   be   circumscribed  by  constitutional  bounds, 
beyond  which  they  cannot  legally  pass.    I  take  it  to  be 
a  rule  of  corporate  governments,  that  whether  vested  in 
select  bodies,  or  in  the  members  at  large,  or  in  delegated 
representatives  of  the  latter,  such  bodies,  while  they  enjoy 
an  inherent  or  implied  right  to  make  by-laws,  cannot 
transgress  those  limits  which  their  constitutions,  soundly 
expounded,  expressly  or  constructively  assign.    The  trust 
is  supposed  to  be  accepted  on  the  one  side  and  yielded 
upon  the  other,  upon  this  mutual  understanding  ;  and  any 
such  select  body  would  be  especially  inadequate  to  subvert 
the  constitution,  or  to  introduce  organic  changes  not  con- 
sistent with  the  integrity  of  the  structure,  such  as  doing 
away  a  co-ordinate  or  component  part,  surrendering  their 
own  delegated  powers  to  strangers,  or  adopting  any  suici- 
dal act  destructive  of  themselves  as  integral  parts  of  the 
establishment.— 4  Bur.  2519,  2204,  2260;  3  Bur.  1866, 
1656  ;  3  Bui.  71 4  Co.  77 ;  3  T.  R.  199  ;  4  T.  R.  810 ;  2 
East.  82;  3  Ea.  215;  4  Ea.  17;  1  B.  &  P.  229;  4B.&C. 
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799,  818.  Viewing  the  Methodist  Episcopal  Church  and 
the  conferences  in  this  light,  no  vital  change  would  be 
admissible,  not  being  compatible  with  the  relative  situation 
and  duties  of  the  latter  towards  the  former,  over  which  they 
were  appointed  to  preside. — 3  M.  &  S.  488. 

In  the  instance  of  mere  voluntary  associations,  acting 
under  written  articles,  the  rules  of  law  would  be  found  still 
more  rigid  and  inflexible.  I  infer,  therefore,  from  analogy 
to  adjudged  cases  respecting  corporations,  and  voluntary 
associations,  that  the  general  undefined  powers  of  internal 
management  allowed  to  administrative  bodies  over  religious 
associations,  should  not  be  deemed  more  comprehensive 
than  may  be  fairly  considered  incidental  and  necessary  to 
the  good  government  of  the  society ;  and  I  do  not  think  the 
general  conference  can  be  sustained  to  the  extent  advocated, 
on  grounds  of  the  last  kind  ;  yet  a  more  extensive  discre- 
tion th^n  ordinary  might  have  been  conferred  by  the 
members  of  the  Church,  through  the  tacit  adoption  of  the 
discipline,  and  in  this  document  the  right  claimed  is  sup- 
posed to  be  embodied.  If  so,  it  must  be  contained  in  the 
enabling  clause  ;  for  the  restriction  and  proviso,  however 
they  may  be  held  to  explain  its  meaning,  do  not  of  them- 
selves superadd  anything  affirmative. — 1  Co.  24-47  ;  4  Co. 
73  ;  Hard.  306,  344,  346  ;  8  Co.  145 ;  2  P.  W.  259  ;  Cro. 
Car.  83.  Then,  does  the  clause  itself  give,  or  do  the 
restriction  and  proviso  lend  it  that  explanation  which 
supports  the  right  asserted  ?  1  believe  it  is  a  rule  of  con- 
struction that  restrictive  provisions  may  be  inserted,  from 
extreme  caution,  without  actual  necessity,  and  without 
implying  concession,  or  be  introduced  as  essential  limita- 
tions to  abridge  undoubted  power,  when  questionable  judi- 
cial discrimination  must  determine  the  proper  application. 
The  object  here  is  to  find  out  the  true  boundaries  of  the 
enabling  clause.  The  restriction  is  referred  to  in  aid  of  the 
solution ;  with  the  same  view  the  proviso  is  taken  into 
account,  and  for  like  reasons  other  portions  of  the  discip- 
line and  collateral  circumstances  demand  attention. 

In  my  humble  opinion,  there  was  nothing  in  the  affirma- 
tive clause  calling  for  the  first  and  second  restrictions.  To 
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such  extent  I  think  the  rales  of  law  already  restrained  it ; 
and  had  no  others  been  imposed,  it  is  not  probable  the 
proviso  would  have  followed.  It  equally  applies  to  several 
other  restrictions,  some  of  which  might  in  progress  of  time 
be  found  to  want:  modification  or  amendment :  even  those 
words  in  the  second — "  any  part  or  rule  of  government" — 
might  afterwards  be  thought  to  require  alteration,  without 
weakening  or  affecting  the  prohibition  respecting  Episco- 
pacy. At  best  it  does  not  seem  to  contemplate  the  total 
rescision  of  those  restrictions;  in  terms  it  only  speaks  of 
their  alteration,  and  distinguishes  between  doing  away  and 
altering.  Most  liberally  taken,  it  would  not  do  more  than 
sanction  their  repeal ;  and  if  revoked,  the  character  of 
restraint  would  be  entirely  lost — they  would  not  remain 
altered  restrictions;  and,  at  all  events,  no  new  or  affirmative 
law  could  result  from  their  exclusion.  The  power  of  the 
general  conference  would  consequently  depend  on  the 
enabling  clause,  explained  by  the  restriction  and  proviso, 
but  in  connexion  with  the  rest  of  the  discipline  and  the 
tenets  of  the  Church.  The  members  of  the  early  conference 
in  the  United  States,  which  composed  the  first  discipline  in 
the  Methodist  Episcopal  Church,  not  being  professional 
men,  and  doubting  the  effect  of  the  empowering  clause, 
may  to  some  necessary  restraint  have  added  others  that  the 
law  would  have  raised,  and  the  proviso  may  have  been 
extended  inadvertently  to  the  whole,  or  in  the  belief  that  no 
further  conference  would  be  more  disposed  than  themselves 
to  disturb  the  settled  order  of  the  Church.  The  word 
"  suffice"  in  this  proviso  is  a  little  remarkable. 

Taking  into  view  the  whole  discipline,  and  not  treating 
it  as  delusive  in  many  grave  particulars,  but  attributing  to 
those  who  framed  it  and  to  those  who  adopted  it  religious 
sincerity  in  the  premises,  I  cannot  collect  that  the  real 
spirit  and  intention  of  the  enabling  clause  sanctioned  the 
relinquishment  of  Episcopacy  as  comprehended  within  the 
rules  and  regulations  for  the  Church  thereby  authorized  to 
be  made.  It  does  not  appear  to  me  to  constitute  properly 
a  rule  or  regulation  for  the  Church,  but  a  radical  change  in 
a  constitutional  portion  of  the  Church  itself,  and  incom- 
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patible  with  the  principles  upon  which  the  society  originally 
acquired  the  character  of  a  Church,  not  only  in  the  system 
of  government,  but  in  the  appointments  and  functions  of  its 
ministry. 

The,admission  of  divers  orders,  to  be  ordained  by  bishops 
with  imposition  of  hands,  in  the  language  set  forth  in  the 
eloquent  and  impressive  prayers  for  the  ordination  service, 
the  general  superintendency  of  consecrated  bishops,  and 
the  scope  of  the  disciplinary  provisions  throughout,  appear 
to  me  to  forbid  the  inference  (a).  I  gather  thence  that 
Episcopacy  may  be  esteemed  by  many  members  of  that 
Church  upon  two  grounds:  first,  as  a  judicious  plan  of 
mere  Church  government;  secondly,  as  of  scriptural 
appointment,  and  peculiarly  important  in  relation  to  the 
sacred  ministrations.  And  I  cannot  say  that  those  who 
adhere  to  such  system  have  not  a  legal  right  to  be  secured 
in  the  enjoyment  of  property  obtained  under  it,  and  intended 
for  its  support. 

It  may  be  said  Episcopacy  is  not  an  essential  ingredient 
in  Methodism  ;  but  the  term  "  Methodism"  does  not  strictly 
imply  a  Church  perfect  in  itself;  and  if  it  does,  it  conveys 
no  definite  idea :  an  Episcopal,  a  Presbyterian,  or  a  Metho- 
dist Church  designates  no  particular  sect  of  Christians,  for 
several  classes  range  under  each.  In  the  Christian  Church 
there  are  various  separate  bodies,  some  differing  principally 
in  doctrine  and  articles  of  faith,  others  principally  in  mat- 
ters of  government  and  orders  of  ministry.  So  in  Methodism 
there  are  several  distinct  societies :  even  the  Wesleyans 
are  subdivided,  not  only  as  between  England  and  America, 
but  in  England  alone ;  differing,  not  in  doctrine,  but  in 
church  government  and  discipline. 

Wherefore,  to  point  out  any  single  society,  some  adjective 
quality  must  be  used  to  characterize  it — as,  "  British  Wes- 
leyan,"  or  "Episcopal  Methodists."  It  is  evident  these  two 
branches,  since  Mr.  Wesley's  death,  have  grown  and 
flourished  under  different  circumstances.  In  America 
Episcopacy  has  been  cherished,  in  England  disregarded  ; 
and  at  present  a  perfect  analogy  does  not  exist  between  the 
(a)  "Discipline"— 22,  111,  116,  128. 
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two  societies,  or  between  the  original  founder  and  the 
succeeding  conferences.  Of  the  former  it  may  be  said  that 
in  England  he  formed  and  presided  over  a  religious  society, 
but  that  in  America  he  formed  and  established  a  separate 
Christian  Church  ;  of  the  latter  it  may  be  predicated  that  of 
both  associations  he  was  the  prime  mover  and  overseer,  but 
that  the  conferences  followed  under  him  in  subordination 
to  a  system  already  matured  and  sealed  by  him,  through 
his  declaration  in  England  and  his  ordination  for  America. 
Then  it  has  been  asserted  of  the  Episcopal  Methodists,  that 
while  they  reject  in  terms  the  ministry  of  presbyters,  they 
do  but  conform  in  terms  to  that  of  bishops;  that  Mr. 
Wesley  himself,  being  but  a  presbyter  in  the  Church  of 
England,  could  not  ordain  at  all,  and  certainly  not  to  any 
order  higher  than  his  own,  even  admitting  his  power  to  do 
so  much ;  and  that  he  could  not,  by  any  act  or  ordination 
of  his,  establish  the  Apostolic  Church  in  the  American 
society.  It  may  be  so  thought  by  Episcopalians  of  other 
Churches ;  Presbyterians  may  entertain  contrary  ideas.  I 
shall  not  pretend  to  pronounce  any  opinion  on  the  subject. 
He  may  not  have  designed  introducing  Episcopacy,  or  he 
may  have  regarded  apostolic  succession  as  a  fable,  or  have 
looked  upon  bishops  and  presbyters  as  one  order,  though 
different  offices.  These  are  debateable  points,  not  calling 
for  decision  here.  Whatever  he  introduced  or  thought,  it 
is  certain  that  Mr.  Coke  was  already  a  presbyter  or  elder 
in  the  English  Church  ;  and  yet,  that  on  his  mission  to 
America  Mr.  Wesley  ordained  him  by  imposition  of  hands 
to  the  office  of  superintendent,  and  at  the  same  time  with 
like  ceremonials  ordained  two  of  the  lay  preachers  (Messrs. 
Whatcoat  and  Vasey)  to  be  elders  in  the  American  Church, 
Tie  being  assisted  by  other  presbyters  of  the  national  estab- 
lishment ;  and  no  doubt  he  assumed  and  meant  to  exercise 
the  prerogative  of  thus  perfecting  the  work  in  America  in 
relation  to  the  holy  ordinances,  in  doing  which  we  are 
assured  that  he  preferred  the  Episcopal  to  any  other  (a). 
In  the  opposing  sentiments  of  subsequent  writers,  touching 
the  motives  and  effect  of  those  ordinations,  and  their  subse- 
(a)  "Discipline" — p.  5. 
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quent  continuance  in  the  American  connexion,  it  is  not  only 
safest,  but  on  this  occasion  most  proper,  to  adhere  to  the 
discipline  of  1829,  because  it  must  display  most  satisfac- 
torily the  sense  and  construction  of  those  immediately 
interested,  touching  their  true  character  and  received 
meaning.  The  material  consideration  is,  what  are  the 
sincere  and  conscientious  sentiments  of  the  Episcopal 
Methodists  themselves — what  are  their  notions  of  scripture 
doctrines,  relative  to  the  government,  ministry  and  ordi- 
nances of  their  Church  ?  Collecting  them  from  the  discip- 
line in  evidence,  we  learn  that  they  are  "  founded  on  the 
experience  of  a  long  series  of  years,  and  on  the  observations 
and  remarks  made  on  ancient  and  modern  churches"  (a) ; 
that  provision  was  deemed  necessary  for  divers  orders  of 
ministry,  as  being  of  divine  appointment ;  and  that  the 
conference  were  fully  satisfied  of  the  validity  of  the  Epis- 
copal ordinations  of  Coke  and  Asbury,  the  two  first  super- 
intendents or  bishops  set  over  them  (b). 

it  is  not  for  me  to  gainsay  this,  or  to  investigate  all  the 
grounds  on  which  the  supposed  validity  of  those  ordinations 
were  rested.  Whether  it  was  deemed  competent  to  Mr. 
Wesley,  as  the  Father  of  Methodism  and  in  holy  orders,  or 
as  the  head  of  an  extensive  religious  society,  which  Provi- 
dence had  raised  up  under  his  auspices,  or  as  a  case  of 
emergency  in  which  a  spiritual  agency  was  believed  to 
have  hallowed  the  act,  I  know  not.  The  members  of  the 
conference,  for  themselves  and  on  behalf  of  their  people, 
were  satisfied  of  their  sufficiency,  and  a  universal  acquies- 
cence confirmed  the  sentiment.  How  deeply  the  minds  of 
Episcopal  Methodists  may  be  religiously  imbued  on  these 
interesting  subjects,  I  cannot  tell :  it  is  probable  a  union 
of  feeling  does  not  prevail ;  indeed  the  recent  change 
affords  example  that  with  many  they  form  no  matter  of 
conscientious  scruple,  for  numbers  of  learned,  sincere  and 
pious  members,  both  clerical  and  lay,  have  not  hesitated  to 
conform  to  the  discipline  of  their  British  brethren.  Yet 
there  are  dissentients,  and  it  is  their  refusal  to  concur  that 
has  led  to  this  suit ;  and  from  the  whole  tone  and  contents 

(a)  "Discipline"— p.  4.     (b)  Ibid— -111,  116,  128. 
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of  the  discipline  of  1829,  I  cannot  refuse  to  them  the  right 
to  entertain  sincerely  conscientious  objections  against  a 
change  which  they  may  deem  substantial,  however  conge- 
nial to  others.  Nor,  upon  comparing  the  method  pursued 
by  the  English  conferences  in  appointing  to  the  ministry 
with  that  adopted  in  America,  do  I  discover  that  the  present 
yearly  president  can  be  considered  (in  relation  to  Episco- 
pacy) an  effectual  substitute  for  the  former  bishops  in  the 
Canadian  church.  I  do  not  understand  that  the  English 
conferences  ordain  by  the  imposition  of  hands,  in  conformity 
with  Episcopal  usage,  or  that  their  appointments  to  the 
ministry  are  made  and  continued  under  persons  sacredly 
invested  by  Mr.  Wesley,  as  the  American  church  deem 
Mr.  Coke  and  the  two  elders  who  accompanied  him  to 
have  been  ;  or  that,  upon  being  nominated  to  the  office  of 
president  over  the  Canadian  society,  any  ordination  is 
superadded,  as  in  Coke's  instance ;  although  on  reaching 
this  province  he  is  permitted  to  ordain  candidates  for  the 
ministry  here,  by  imposition  of  hands  and  a  solemn  service, 
assisted  by  brother  preachers. 

It  is  true  the  discipline  of  1833  in  the  ordination  service 
designedly  or  accidentally  acknowledges,  in  the  same 
language  as  that  of  1829,  the  appointment  by  the  Holy 
Spirit  of  divers  orders  of  ministers  in  the  Church  of  Christ; 
still  I  do*not  find  that  the  British  Wesleyan  denomination 
contains  more  than  one,  likened  unto  elders,  but  styled 
ministers,  contrary  to  the  Episcopal  discipline,  which 
provides  for  three  (exclusive  of  lay  preachers),  called 
bishops,  elders  and  deacons,  without  any  designated  by 
the  general  term  ministers.  The  dissentient  members  of 
the  Methodist  Episcopal  Church  may  feel  repugnant  to 
such  arrangement ;  they  may  not  look  upon  the  union  as  a 
mere  exchange  of  name,  but  indicating  a  serious  change  in 
church  government  and  the  calls  to  the  ministry  ;  and  in 
my  construction  of  their  discipline,  I  cannot  deny  them  the 
right  sincerely  to  do  so  on  plausible  grounds.  The  Ameri- 
can connexion  is  professedly  Episcopal ;  the  British  is 
practically  Presbyterian  ;  and  whatever  distinguishes  the 
one  from  the  other,  would  equally  distinguish  the  Methodist 
3  i  vol.  v. 
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Episcopal  Church  in  Canada  from  the  British  Wesleyan 
Church  in  Canada^  although  the  difference  may  not  be  so 
great  as  necessarily  to  destroy  the  identity  of  a  society 
which,  being  the  one,  had  thus  been  transformed  to  the 
other.  The  identity  would  be  preserved  if  the  change  was 
legally  accomplished  ;  still  it  seems  to  me  that  the  projected 
union  would  separate  the  Canada  connexion  from  the 
Methodist  Episcopal  -Church  altogether,  and  attach  it  to 
another  body.  It  would  take  from  it  the  character  of  Epis- 
copacy ;  it  could  not  at  one  and  the  same  time  constitute 
a  branch  of  the  Methodist  Episcopal  Church  and  of  the 
British  Wesleyan  society,  but  would  be  translated  from  the 
one  to  the  other ;  so  the  members  joining  the  one  would 
leave  the  other,  unless  avowedly  adherent  to  both ;  and 
when  they  become  dissentient  among  themselves,  it  cannot 
be  urged  that  Mr.  Wesley,  by  anything  he  did,  established 
a  Presbyterian  Church  in  England  any  more  than  an  Epis- 
copal one  in  America. 

If  argued  that  since  the  American  conferences  accepted 
Coke  and  Asbury  as  bishops,  they  might  have  rejected 
them,  and  consequently  may  at  any  time  dispense  with 
their  successors,  it  might  be  answered  that  until  their 
arrival  and  recognition  the  Church  was  confessedly  defi- 
cient ;  that  Mr.  Coke  and  the  two  elders  whom  Mr.  Wesley 
ordained  (although  there  was  anxiety  on  the  subject)  were 
.  not  sent  over  as  tendered  by  him  for  acceptance,  in  the 
discretion  of  the  conference  in  the  United  States,  but  as 
appointed  by  him  to  supply  the  ministrations  of  the  Church, 
under  supposed  competent  ecclesiastical  authority  ;  for  the 
language  of  his  historian  shews  that  up  to  this  period  he 
did  not  consider  it  a  Church,  but  that  in  what  he  devised 
and  did  it  was  his  design  to  make  it  one,  as  his  letter  to 
Mr.  Asbury  abundantly  manifests.  Mr.  Coke's  previous 
letter  to  him  will  help  to  explain  how  far  the  imposition  of 
hands  and  an  Episcopal  order  of  office  were  thought  to  be 
important  in  the  eyes  of  the  American  brethren  (a),  and 
Mr.  Coke's  conduct  subsequent  to  his  arrival  in  America 
exhibits  his  anxiety  to  persuade  them  all  of  the  scriptural 
(a)  See  Coke's  letter,  9th  Aug.  1784,  in  Mon's  life. 


DOE  EX  DEM.  TRUSTEES  M.  E.  CHURCH  V.  BELL.  427 

authority  and  efficacy  of  Mr.  Wesley's  ordinations,  and 
with  which  the  Discipline  has  declared  them  ever  since  to 
be  satisfied. 

Even  could  the  American  conference  have  rejected  Mr. 
Coke  (which,  strictly  speaking,  they  could  not,  without 
rejecting  Mr.  Wesley  also),  it  would  not  follow  that  the 
acceptance,  once  made,  was  not  a  final  step,  not  to  be 
retraced,  or  that  Episcopacy  would  not  have  been  even- 
tually espoused  from  some  other  quarter. 

If  the  conferences  could  not  lawfully  enforce  the  late 
change,  in  opposition  to  the  dissentient  parties,  it  follows 
that  as  over  the  Church  the  attempt  was  a  nullity,  and  that 
no  alteration  was  in  fact  accomplished  ;  also,  that  their 
adherents  left  its  pale,  and  became  component  parts  of 
another,  or  else  formed  a  new  and  separate  society.  The 
non-conformists  would  still  continue  in  her  communion, 
and  might  reorganize  themselves,  and  fill  the  Church  with 
a  qualified  ministry,  ordained  by  the  bishops  of  the  parent 
establishment :  the  property,  too,  would  remain  to  their  use. 

I  consider  examples  drawn  from  revolutions  in  national 
churches  inapplicable.  They  beg  the  question.  On  such 
occasions  the  change  really  takes  place  by  adequate  and 
paramount  authority,  beyond  the  reach  of  higher  control,  and 
in  the  eyes  of  the  municipal  law  a  change  is  made.  Here 
the  gist  of  the  controversy  is,  whether  any  actual  change 
has  by  sufficient  authority  been  effected.  If  it  has,  all  is 
well ;  if  the  power  was  wanting,  the  effort  must  prove 
abortive.  Here  the  laws  of  the  country  predominate  ;  and 
the  right  asserted  being  denied,  is  brought  to  a  judicial 
test ;  if  it  existed,  all  are  bound ;  if  not,  the  Church  and 
property  remain  in  statu  quo  ;  and,  although  many  of  the 
members  may  have  departed,  the  use  would  be  to  those 
who  refused  to  follow. 

It  may  be  objected  that  my  views  would  exact  perfect 
unanimity  throughout  the  society,  to  warrant  the  step  taken 
with  security  to  the  property.  On  the  other  hand,  it  might 
be  replied  that  if  the  conferences  enjoyed  the  large  powers 
claimed,  a  sufficient  majority  could  not  only  reverse  the 
whole  system  of  government,  but  change  the  articles  and 
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doctrines  (for  the  -first  restriction,  being  removed,  would 
admit  the  latter  as  much  as  the  removal  of  the  second 
would  allow  the  former) ;  and  that,  notwithstanding  the 
dissent  of  the  majority  of  the  ministers  and  all  the  laity  > 
and  the  property  would  attend  the  change.  Such  extrava- 
gant suppositions  do  not,  in  my  estimation,  strengthen  their 
pretensions ;  for  a  court  of  law  cannot  speculate  on  the 
influence  of  moral  checks.  In  deciding  whether  a  power 
exists,  its  possible  exercise  must  be  contemplated. 

Further  :  upon  a  close  attention  to  the  terms  of  the  trust, 
it  would  be  difficult  to  point  out  how  they  could  be  fulfilled 
according  to  the  recent  change,  consistently  with  the  exis- 
tence of  independent  Methodist  Episcopal  Churches  in 
Canada  and  in  the  United  States.  The  estate  is  declared 
to  be  for  the  use  of  the  members  of  the  Methodist  Episcopal 
Church  in  Canada,  according  to  the  rules  and  discipline 
thereof,  &c;  with  leave  to  any  Methodist  Episcopal  preacher 
or  minister,  being  a  member  of  such  Church,  and  duly 
authorized  by  the  conference,  to  preach  in  the  edifice  men- 
tioned in  the  deed ;  which  would  allow  the  admission  of 
any  Methodist  Episcopal  minister  duly  ordained  in  the 
American  Methodist  Episcopal  Church,  or  of  any  members 
belonging  to  that  connexion ;  all  of  whom  would  now  be 
excluded,  and  those  of  the  British  Wesleyan  society  substi- 
tuted. It  is  not  a  satisfactory  reply,  that  the  assent  of  the 
conferences,  being  a  condition  precedent,  might  be  withheld 
from  Episcopalians.  No  arbitrary  refusal  on  their  part 
could  have  been  anticipated  when  the  trust  was  declared. 
Other  difficulties  might  arise  too,  should  all  the  trustees  at 
any  after  time  die,  or  secede  from  a  want  in  the  Wesleyan 
Methodist  Church  in  Canada  of  a  quarterly  conference,  as 
distinguished  from  a  quarterly  meeting,  according  to  the 
Discipline  of  1829  («),  to  which  allusion  is  made  in  the 
conveyance. 

After  the  best- consideration,  it  is  my  humble  opinion,  as 
at  present  informed — restricting  myself  to  the  estate  in 
question- 
First.  That  the  deed  of  trust  does  not  in  itself  expand  the 


(a)  Pp.  26,  146. 
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powers  of  the  conferences  over  the  property  beyond  what 
the  discipline  recognized  in  the  conference. 

Secondly.  That,  touching  Episcopacy,  the  discipline  con- 
ferred no  new  power,  either  in  the  enabling  clause  of  itself, 
or  assisted  and  explained  by  the  second  restriction  and  the 
proviso. 

Thirdly.  That  no  power  to  do  away  Episcopacy  resulted 
or  existed  in  the  conferences,  either  upon  the  original  prin- 
ciples of  the  Church  in  its  formation,  or  in  their  ultimate 
appointment  over  it,  so  as  to  bind  the  property  notwith- 
standing the  disagreement  of  those  members  opposed  to  its 
relinquishment. 

Consequently,  that  the  late  arrangement  was  not  within 
their  authority — 

First,  Upon  original  clerical  rights,  under  the  law  of 
England  ;  or, 

Secondly,  As  a  select  body,  intrusted  with  the  govern- 
ment of  a  religious  association,  compared  with  corporate 
bodies  ;  or, 

Thirdly,  In  the  light  of  a  mere  voluntary  society,  under 
written  articles  of  paying  regard — 

First,  To  the  inherent  rights  of  the  conferences  ; 

Secondly,  The  original  constitution  of  the  Methodist 
Episcopal  Church ; 

Thirdly,  Subsequent  usages  ;  and, 

Fourthly,  The  discipline  and  deed  of  trust ;  and  looking 
particularly  to — 

First,  The  empowering  clause  ; 
Secondly,  The  restrictions ;  and, 

Thirdly,  The  proviso  ;  and  construing  the  whole  together 
as  illustrating  the  meaning  of  those  portions  most  material 
and  mainly  relied  upon. 

Consequently,  that  those  of  the  trustees  who  dissented 
are  entitled  to  recover,  the  Church  in  whose  bosom  they 
remain  having  undergone  no  organic  change  ;  and  that  the 
others,  as  respects  the  legal  title  to  the  property  in  question, 
must  be  considered  as  having  discontinued  their  member 
ship  and  vacated  the  trust. 

Such  judicial  authority  as  I  have  been  enabled  to  con 


430 


KING'S  BENCH,  HILARY  TERM,  7  WM.  IV. 


suit,  seems  to  me  to  support  the  conclusion  at  which  I  have 
arrived. 

When  religious  congregations  like  the  present  disagree 
among  themselves  upon  leading  points  of  government  or 
doctrine,  the  original  system  attracts  primary  notice  ;  and 
the  rule  I  extract  is,  that  when  a  religious  congregation, 
society  or  church,  dissentient  from  the  Established  Church 
in  England,  is  once  -completely  organized  with  known 
doctrines  and  a  settled  form  of  government,  and  property  is 
afterwards  given  to  or  purchased  for  the  use  or  support  of 
such  establishments,  it  is  not,  quoad  such  property,  compe- 
tent to  one  part  (whether  of  a  select  body  or  the  whole 
connexion)  to  change  the  doctrines  or  remodel  the  govern- 
ment, and  to  adopt  new  doctrines  or  a  different  economy, 
against  the  will  of  the  residue  ;  but  that,  when  there  are 
dissentients,  the  original  constitution  of  the  association 
must  be  upheld,  unless  where  it  may  on  the  face  of  it 
impart  more  ample  provision  in  unequivocal  language.  If 
this  rule  be  sound,  I  have  endeavoured  to  apply  it  to  the 
present  case.  The  changes  intended  here  appear  to  me 
equally  substantial  with  some  of  those  mentioned  in  the 
case  alluded  to,  and  at  least  sufficiently  so  to  bring  this 
within  the  spirit  of  the  rules  by  which  they  and  other 
analogous  decisions  were  governed. 

Attorney-General  v.  Pearson,  3  Merivale,  353. — Per  Lord 
Chancellor.  — "  If  it  turns  out  that  the  institution  was 
established  for  the  express  purpose  of  such  form  of 
religious  worship,  or  the  teaching  of  such  particular  doc- 
trines, as  the  founder  has  thought  most  conformable  to  the 
principles  of  the  Christian  religion,  I  do  not  apprehend  that 
it  is  in  the  power  of  individuals,  having  the  management 
of  that  institution,  at  any  time  to  alter  the  purpose  for 
which  it  was  founded,  or  to  say  to  the  remaining  members, 
4  We  have  changed  our  opinions  ;  and  you,  who  assemble 
in  this  place  for  the  purpose  of  hearing  the  doctrines  and 
joining  in  the  worship  prescribed  by  the  founder,  shall  no 
longer  enjoy  the  benefit  he  intended  for  you,  unless  you 
conform  to  the  alteration  which  has  taken  place  in  our 
opinions.' 
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"  In  such  a  case,  therefore,  I  apprehend — upon  authority 
in  the  House  of  Lords  upon  an  appeal  fivom  Scotland, 
previously  referred  to  (a)  —  that  where  a  congregation 
become  dissentient  among  themselves,  the  nature  of  the 
original  institution  must  alone  be  looked  to,  as  the  guide 
for  the  decision  of  the  court ;  and  that,  to  refer  to  any  other 
criterion — as,  to  the  sense  of  the  existing  majority — would 
be  to  make  a  new  institution,  which  is  altogether  beyond 
the  reach,  and  inconsistent  with  the  duties  and  character, 
of  this  court.  ******** 

"  I  must  here  again  refer  to  the  principle,  which  was,  I 
think,  settled  in  the  case  to  which  I  referred  the  other  day 
as  having  come  before  the  House  of  Lords  on  an  appeal 
from  Scotland — namely,  that  if  any  persons,  seeking  the 
benefit  of  a  trust  for  charitable  purposes,  should  incline  to 
the  adoption  of  a  different  system  from  that  which  was 
intended  by  the  original  donors  and  founders  ;  and  if  others 
of  those  who  are  interested  think  proper  to  adhere  to  the 
original  system,  the  leaning  of  the  court  must  be  to  support 
those  adhering  to  the  original  system,  and  not  to  sacrifice 
the  original  system  to  any  change  of  sentiment  in  the  per- 
sons seeking  alteration,  however  commendable  that  pro- 
posed alteration  may  be.  Upon  these  grounds,  I  have 
nothing  at  all  to  do  with  the  merits  of  the  original  system, 
as  it  is  the  right  of  those  who  founded  this  meeting-house, 
and  who  gave  their  money  and  land  for  its  establishment, 
to  have  the  trust  continued  as  was  at  first  intended  (6)." 

In  2  Jac,  &  Walker,  247,  the  Lord  Chancellor  said,  "  It 
was  settled  in  the  House  of  Lords,  that  when  the  doctrines 
originally  agreed  on  are  not  adhered  to  by  all  the  congrega- 
tion, some  having  changed  their  religious  opinions,  the 
chapel  must  remain  devoted  to  the  doctrines  originally 
agreed  on." 

American  Cases. — 20  Johns.  R.  12,  Trustees  of  the  Re- 
formed Calvinist  Church  of  Conajahana  v.  Diffendorf;  7 
Halsted  Den.  v.  Bolton  et  al. ;  3  Desaussure,  557,  a  case 
between  two  masonic  lodges  ;  5  Mass.  96,  Chief  Justice 
E wing's  opinion,  in  Shotwell  v.  Hendricson  &  Deacow,  27, 

(a)  Craigdallie  et  al.  v.  Aikman  et  al.,  1  Dow.  1.    (b)  3  Mer.  418. 
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the  celebrated  Quaker  case,  involving  a  consideration  of 
the  disputes  between  the  orthodox  Quakers  and  the  Hicks- 
ites:  he  says,  "We  are  not  to  interfere  with  their  church 
government,  any  more  than  with  their  modes  of  faith  and 
worship ;  we  are  to  respect  their  institutions  and  sustain 
them." 

In  1  Dow.  16,  Lord  Eldon  says,  "  The  court  may  take 
notice  of  religious  opinions  as  facts  pointing  out  the  owner- 
ship of  property." 

3  Mer.  413. — "Upon  the  clause  respecting  the  desertion 
or  removal  of  any  of  the  trustees,  which  occurs  in  this  deed 
also,  and  contemplates  the  event  that  the  trustees  '  should 
change  or  become  of  any  other  religion  or  persuasion  what- 
soever, contrary  to  and  different  from  the  said  congregation,' 
I  must  observe  that,  if  the  question  comes  before  the  court 
in  the  execution  of  a  trust,  whether  a  trustee  has  been  pro- 
.perly  removed,  and  that  point  depends  upon  the  question 
whether  the  trustee  has  changed  his  religion  and  become  of 
another  (as  in  this  instance)  different  from  the  religion  of 
the  rest  of  the  society,  it  must  then  be,  ex  necessitate,  for  the 
court  to  inquire  what  was  the  religion,  and  worship  of  the 
society  from  which  he  is  said  to  have  seceded  ;  not  for  the 
purpose  of  animadverting  upon  it,  but  in  order  to  ascertain 
whether  or  not  the  change  is  substantiated." — 3  Mer.  412, 
S.  P. ;  1  J.  &  W.  248 ;  3  Mer.  419  ;  Field  v.  Field,  called 
the  Purchase  Case  (Quakers),  New-York,  7  Sergt.  &  Rawle. 

In  Davies  v.  Hawkins,  3  M.  &  S.  488.— Where  several 
persons  formed  a  company  for  brewing  ale,  and  entered  into 
a  deed,  by  which  it  was  agreed  that  the  conduct  of  the 
business  should  be  confided  to  two  persons,  and  the  trade 
carried  on  in  their  names  ;  and  that  they  should  be  trustees, 
and  bring  actions,  &c. ;  that  a  committee  should  be  appoint- 
ed, with  power  to  make  rules,  orders  and  by-laws,  subject  to 
confirmation  by  a  majority  of  the  proprietors  at  a  general 
meeting  ;  and  that  a  general  meeting  of  the  members  of  the 
company  should  be  holden  every  quarter;  also  that  the 
directors  or  committee  for  the  time  being  should  have  power 
to  direct  and  regulate  the  general  affairs  and  business  of  the 
company,  the  directors  recommended  the  general  quar- 


DOE  EX  DEM.  TRUSTEES  M.  E.  CHURCH  V.  BELL.  433 

terly  meeting  to  appoint  only  one  instead  of  two  managers, 
who  accordingly  appointed  the  plaintiff,  who  sued  the 
defendant  (one  of  the  company)  for  beer  sold.  Lord 
Ellenborough  said,  "  It  is  not  stated  the  defendant  had  notice 
of  the  appointment  of  one  only.  A  change  had  been  made 
in  the  constitution  of  this  company,  which  could  not  be 
made  without  the  consent  of  the  whole  body  of  the  subscri- 
bers. It  was  such  a  substituted  alteration  in  its  constitu- 
tion as  required  the  assent  of  all.  It  does  not  appear  that 
the  defendant  acquiesced,  or  ever  knew  of  the  alteration." 

Bayley,  J. — "  It  is  stated  the  subscribers  appointed  the 
plaintiff.  If  by  that  had  been  meant  all  the  subscribers,  it 
might  have  made  a  difference." — 15  Ves.  Junr.  88,  234  ;  3 
V.  &  B.  151-8 ;  4  B.  &  C.  799,  818 ;  3  T.  R.  375,  646. 

My  opinion,  confined  to  the  subject  of  Episcopacy,  ren- 
ders of  secondary  importance  the  power  delegated  to  the 
British  conference  touching  the  presidency.  Was  it  neces- 
sary to  express  an  opinion  on  that  head,  I  am  disposed  to 
think  it  was  not  in  the  discretion  of  the  general  conference 
to  subject  the  office  to  another  jurisdiction,  so  as  to  place 
the  right  of  electing  the  head  of  the  Church,  which  belongs 
to  themselves  by  the  terms  of  the  discipline,  in  the  hands  of 
another  body,  with  which  the  Church  had  not  enjoyed  any 
previous  intercommunion  or  immediate  connexion  ;  and  as 
little  would  it  seem  justifiable  in  the  same  conference  to 
merge  its  own  existence  in  a  new  yearly  conference  differ- 
ently constituted.— -13  East.  368;  3  Bur.  1834;  4  Bur. 
2521 ;  2  Inst.  597. 


Doe  dem.  Bell  v.  Orr. 

The  deed  of  land  sold  for  taxes  may  be  made  by  the  sheriff  to  the  assignee 

of  the  highest  bidder. 
Land  which  has  not  been  described  by  the  surveyor-general  is  not  liable  to 

be  sold  for  taxes. 

Ejectment  for  part  of  lot  24,  in  the  1st  concession  of 
Loughborough. 

The  land  had  been  sold  for  arrears  of  taxes,  under  the 
assessment  laws,  and  had  been  bid  off  at  the  sale  by  one 

3  K  VOL.  V. 
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Truax.  The  sheriff's  deed  was  made  to  the  defendant  Orr? 
to  whom  it  was  stated  in  the  deed  Truax  had  assigned  it. 

The  lessor  of  the  plaintiff  disputed  the  legality  of  the  sale, 
and  brought  this  action  to  try  the  title  of  the  vendee  of  the 
sheriff.  He  produced  the  king's  patent  to  himself  for  the 
whole  lot. 

The  defendant  then  proved  his  title  under  the  sheriff's 
deed,  to  which  the  plaintiff  took  the  following  exceptions : 

First,  That  the  land  was  not  liable  to  be  charged  with 
taxes,  being  an  unoccupied  lot,  that  had  never  been 
described  by  the  surveyor-general. 

Secondly,  That  it  was  not  proved  that  there  was  no  dis- 
tress on  the  premises  by  which  the  taxes  might  have  been 
levied. 

Thirdly,  That  there  was  no  proof  of  regular  advertise- 
ment, and  other  formalities,  by  the  sheriff. 

Fourthly,  That  no  authority  appeared  for  making  the 
deed  to  any  one  but  Truax,  the  highest  bidder. 

Robinson,  C.  J. — As  it  is  important  that  the  several 
points  which  arise  upon  this  statute  should  be  settled  as 
plainly  and  speedily  as  possible,  we  will  state  shortly  our 
opinion  upon  these  several  objections ;  although  it  is  not 
necessary,  for  the  decision  of  this  case,  to  go  beyond  the 
first  objection,  because  we  think  that  objection  sustained, 
which  puts  an  end  to  the  defendant's  case. 

Upon  the  other  objections,  we  are  of  opinion  that  it  is 
indispensable,  in  making  title  under  a  sheriff's  deed  of 
land  sold  for  taxes,  to  shew  that  there  was  no  distress  on 
the  premises ;  and  indeed  the  court  have  before  decided 
that  question.  In  this  case,  we  think  that  was  reasonably 
proved  when  it  was  shewn  to  the  jury  that  the  lot  was  in  a 
state  of  nature  at  the  time  of  the  sale,  and  was  never  occu- 
pied by  any  person  until  some  time  after. 

As  to  the  third  point,  the  22nd  clause  of  the  Assessment 
Act,  6  Geo.  IV.,  eh.  7,  puts  an  end  to  all  question  upon  it.  In 
the  absence  of  such  a  provision,  it  might  perhaps  have  been 
material  to  shew  a  strict  compliance  with  all  the  forms 
which  the  act  required ;  but  the  legislature  enacts,  in  this 
clause,  that,  for  any  irregularity  in  not  advertising,  or  other 
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informality,  the  sale  shall  not  be  avoided,  but  the  sheriff 
shall  answer  for  any  injury  occasioned. 

The  fourth  objection  we  think  not  material.  The  statute 
clearly  allows  the  sheriff  to  recognize  an  assignment  by  the 
highest  bidder  (a),  and  he  may  make  his  deed  to  the 
assignee.  He  recites  in  his  deed  that  Truax  had  assigned 
to  Orr ;  and  as  no  one  but  Truax  is  concerned  to  deny  this, 
and  he  appears  to  acquiesce,  there  is  no  need  to  inquire 
with  what  degree  of  formality  the  assignment  was  made. 
It  cannot  affect  the  interests  or  rights  of  Bell. 

To  return  to  the  first  objection,  which  we  think  is  suffi- 
cient to  defeat  the  title  attempted  to  be  set  up  by  the  defen- 
dant. It  appears,  on  examination  of  the  statute  59  George 
III.  chapter  7,  that  the  legislature,  in  passing  it,  had  two 
distinct  objects  in  view  : 

First,  To  embody  in  one  act,  with  some  few  alterations, 
the  existing  laws  respecting  the  imposing  and  collecting  of 
rates  upon  property  in  the  actual  occupation  of  the  resident 
inhabitants  of  the  several  towns  and  townships  : 

Secondly,  To  commence  a  new  system  of  imposing  taxes 
upon  lands  lying  waste  and  unoccupied,  where  the  owner 
is  not  resident  in  the  township,  and  is  not  therefore  called 
upon  to  give  in  such  lands  to  the  assessor. 

With  respect  to  the  first  object, — the  rating  lands  according 
to  the  old  system,  where  the  owner  was  at  hand  to  be  called 
upon  by  the  assessor, — it  had  always  been  thought  reasona- 
ble to  subject  them  to  taxes,  although  no  patent  had  issued, 
and  though  they  were  only  held  by  land-board  certificate, 
order  of  council,  or  certificate  of  any  governor  of  Canada  (6). 
In  this  respect  the  legislature  made  no  change,  and  the 
provision  was  just  and  expedient ;  for  thousands  of  persons 
have  lived  for  years  upon  lands  which  they  held  in  this 
manner ;  and  while  thus  occupying  the  land,  it  is  reasona- 
ble they  should  pay  taxes,  though  they  may  choose  to  delay 
suing  out  their  grants.  But  when  they  commenced  the 
new  system  of  taxing  unoccupied  lands  belonging  to  absent 
owners,  which  is  first  touched  upon  in  the  12th  clause,  they 
declared  that  the  surveyor-general  shall  return  a  schedule  of 
(a)  See  18th  clause  of  6th  GeoTlV.    (6)  59  Geo.  III.  ch.  7,  secTilT 
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aii  lands  that  have  been  described  or  granted  by  his  majesty 
in  fee  or  for  a  term  of  years ;  and  such  lands  as  have  been 
described  are  to  be  charged  with  taxes,  as  the  act  points 
out.  In  speaking  of  lands  that  had  been  described  by  the 
surveyor-general,  the  legislature  used  a  term  well  under- 
stood, and  that,  by  the  usage  of  the  government,  has  a 
known  definite  meaning  attached  to  it.  A  lot  merely 
located,  is  frequently  never  granted  to  the  locatee.  The 
location  is  sometimes  changed,  sometimes  rescinded,  some- 
times treated  as  abandoned  when  the  locatee  has  been  long- 
unheard  of,  and  sometimes  cancelled  for  non-performance 
of  settlement  duties,  &c. ;  and  the  effect  of  treating  lands 
so  situated  as  liable  to  forfeiture  for  non-payment  of  taxes, 
would  be  to  create  much  confusion  in  the  departments  of 
the  government,  and  to  divest  the  crown  of  its  estate  for  a 
forfeiture,  while  the  land  had  really  no  representative  sub- 
ject to  taxation.  When  a  lot  is  described,  on  the  other 
hand,  all  difficulties  respecting  the  location  are  considered 
to  be  cleared  up ;  and  it  is  well  known  that  when  the 
surveyor-general  reports  that  a  lot  has  been  described,  it  is 
presumed  in  the  public  offices  that  a  patent  is  out  for  it, 
unless  the  secretary,  on  search,  reports  otherwise. 

There  was  a  reason,  therefore;  for  making  this  distinc- 
tion ;  and  the  legislature  have  made  it  in  terms  that  are 
understood  ;  and  it  is  our  duty  to  give  effect  to  it,  though 
the  two  statutes  might  have  been  so  framed  as  to  make  the 
intention  more  perfectly  evident. 

'  As  the  act  is  penal  in  its  consequences,  leading  to  a  for- 
feiture, we  are  not  at  liberty  to  depart  from  the  most  obvious 
construction,  in  order  to  give  it  a  greater  latitude  of  opera- 
tion. 

As  this  lot  had  never  been  described  till  long  after  the 
sale  by  the  sheriff,  we  are  of  opinion  it  was  not  liable  to 
the  rates  charged  against  it,  and  for  the  payment  of  which 
it  was  sold. 
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Doe  ex  dem.  Wimburn  v.  Kent. 

Covenant  to  quit  premises  at  the  expiration  of  the  term, 

Where  a  lessee  took  a  lease  of  premises  for  two  years,  and  covenanted  to 
leave  the  premises  without  notice  at  the  end  of  that  time — Held,  that  on 
ejectment  brought  by  the  lessor  at  the  end  of  the  term,  the  lessee  could  not 
set  up  a  former  lease  to  himself  for  a  longer  period. 

Ejectment  for  lots  nineteen,  twenty-eight,  and  sixty-five, 
in  the  township  of  Niagara.    Demise  laid  15th  June  1836. 

On  the  trial  at  Niagara,  before  Sherwood,  J.,  the  plaintiff 
proved  a  lease,  dated  13th  June  1834,  from  the  lessor  of  the 
plaintiff,  by  his  attorney,  G.  S.  Boulton,  to  Joseph  Kent,  for 
two  years,  at  a  yearly  rent  of  25/.,  and  the  lessee  covenanted 
to  keep  in  repair,  to  commit  no  waste  or  injury,  and  that  he 
would,  "  at  the  expiration  of  the  term,  yield  up  quiet  and 
peaceable  possession  thereof,  without  any  notice  to  quit,  or 
other  formalities  of  law." 

It  was  proved  by  the  person  who  served  the  declaration, 
that  the  defendant  then  said  he  had  a  lease  of  the  premises 
from  Joseph  Kent,  his  brother;  and  that  he  was  aware  that 
his  brother's  time  had  expired,  and  had  taken  a  lease  from 
him  since  it  had  expired. 

For  the  defence,  a  letter  of  attorney  was  proved,  dated 
3rd  October  1828,  from  Rowland  Wimburn,  of  Middlesex, 
England,  to  William  Kent,  Esquire,  of  Saltfleet,  appointing 
him  his  attorney  to  conduct  and  manage  all  his  affairs,  as 
executor  or  trustee  of  the  estate  in  Upper  Canada  of  the 
late  Joseph  Count  DePuisaye,  whose  will  devising  his 
estate  real  and  personal  in  Upper  Canada  to  Rowland 
Wimburn,  his  heirs,  &c,  upon  certain  trusts,  was  recited 
in  the  letter  of  attorney,  and  empowering  him  to  enter  upon 
his  farms,  lands,  &c,  in  Upper  Canada,  to  see  the  state  and 
defects  of  reparation  thereof;  and  to  oversee,  set,  let,  manage 
and  improve  the  same,  to  the  best  advantage ;  and  to  con 
tract  with  any  person  or  persons  for  leasing  all  or  any  of 
the  said  premises  for  any  term  or  number  of  years,  and  to 
set  fines  for  new  leases,  to  execute  leases,  to  demand  and 
receive  rents,  distrain,  &c,  as  may  be  necessary. 

This  instrument  shewed  that  Wimburn  was  devisee  of 
these  premises  upon  certain  trusts  declared  in  the  will  of 
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Count  DePuisaye,  and  that  he  empowered  William  Kent  to 
lease  to  the  best  advantage  the  estates  which  he  so  held  on 
trusts. 

It  was  proved  also  that  the  same  William  Kent  had  held 
also  a  power  of  attorney  from  the  Count  DePuisaye,  dated 
the  28th  December  1827,  giving  precisely  the  same  power, 
in  the  same  words — -this  power  was  revoked  by  the  Count's 
death  in  December  1S27. 

On  7th  May  1831,  a  lease  was  executed  from  Joseph 
Kent  to  William  Kent,  reciting  the  power  of  attorney  from 
Rowland  Wimburn,  and  under  its  authority  leasing  the 
premises  in  question  (three  hundred  acres  in  Niagara),  for 
999  years,  at  the  yearly  rent  of  5s.,  and  in  further  considera- 
tion of  5001.  The  lease  is  headed  as  between  Rowland 
Wimburn  and  William  Kent  of  the  one  part,  and  Joseph 
Kent  of  the  other  part ;  the  words  of  demise  are  :  "  he  the 
said  Rowland  Wimburn,  by  his  said  Attorney  William 
Kent,  doth  grant,  lease,"  &c.  &c,  reserving  the  5s.  rent  to 
Rowland  Wimburn,  not  saying  to  whom  500Z.  was,  or  was 
to  be,  paid. 

"  In  witness,  &c,  the  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  day,  &c. 

(Signed)         "  Joseph  Kent, 

"  William  Kent." 

It  was  proved  that  William  Kent,  the  agent,  was  put  into 
possession  by  Count  DePuisaye  nearly  thirty  years  ago : 
that  Joseph  Kent  (his  son)  went  into  possession  under  this 
lease  for  999  years,  and  was  so  in  possession  when  he 
accepted  the  lease  for  two  years  from  Mr.  Boulton,  as 
attorney  of  Wimburn,  and  that  William  Kent,  this  defen- 
dant, is  also  a  son  of  William  Kent  the  agent. 

Verdict  for  plaintiff. 

Robinson,  C.  J. — It  is  quite  clear  that  the  rule  for  a  new 
trial  in  this  case  must  be  discharged  ;  there  is  no  ground  on 
which  the  plaintiff's  right  to  recover  could  be  resisted. 

It  is  impossible  that  any  title  can  be  made  out  in  William 
Kent  the  elder,  under  the  Statute  of  Limitations,  his  long' 
possession  can  signify  nothing,  because  it  was  clearly  not 
adverse.  On  the  contrary,  the  evidence  given  for  the  defen- 
dant shews  that  he  was  in  possession  as  agent  for  the  Count 
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DePuisaye,  under  a  letter  of  attorney  from  him,  and  after 
his  death  as  agent  for  Wimburn,  the  Count's  devisee  in 
trust. 

Then,  as  to  this  extraordinary  lease  for  999  years,  made 
by  William  Kent  the  elder  to  his  son  Joseph,  it  would  be 
absurd  to  contend  that  that  was  a  good  execution  of  the 
power  given  him  by  Mr.  Wimburn.  It  is  not  a  leasing  and 
setting  the  place  for  the  best  advantage.  It  is  in  effect  an 
attempted  alienation,  and  fraudulent  on  the  face  of  it. 

Then  it  is  not  so  executed,  at  any  rate,  as  to  make  it.  valid ; 
for  Kent,  the  attorney,  signs  his  own  name  only,  not  pro- 
fessing to  set  either  the  signature  or  seal  of  his  principal. 

And*  independently  of  these  objections,  no  title  could  be 
set  up  under  this  instrument,  because  is  is  clear  that  when 
Joseph  Kent  afterwards  accepted  a  lease  from  Mr.  Wim- 
burn, through  his  attorney  Mr.  Boulton,  though  only  for  two 
years,  that  amounted  to  a  surrender,  in  law  of  any  term  he 
might  have  held  at  the  time. — Bac.  Abr.  Lease  S. ;  Ive's 
case,  5  Rep.  11,  a:  "Lessor  made  a  lease  for  sixty-two 
years,  and  afterwards  made  another  lease  of  the  same  manor 
to  the  same  lessee  for  thirty  years.  The  court  resolved  that 
the  lease  for  the  sixty-two  years  was  presently  surrendered, 
because  the  lessee  by  acceptance  thereof  had  affirmed  the 
lessor  to  have  ability  to  make  the  new  lease,  which  he  had 
not  if  the  first  lease  should  stand." 

And  this  defendant  besides  is  estopped  from  making  any 
defence  of  this  kind,  for  he  is  proved  to  be  in  possession 
under  Joseph  Kent,  who  was  bound  at  the  expiration  of  the 
lease  he  had  taken  for  two  years  to  resign  his  possession 
to  Mr.  Wimburn,  his  landlord.  He  could  set  up  no  title 
which  would  disprove  his  landlord's  right  to  make  that  lease, 
though  he  might  shew  (if  the  fact  were  so)  that  this  interest 
which  his  landlord  then  held  had  since  expired — 2  Taunton, 
283;  2  Campbell,  11. 

Rule  discharged. 
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Ford  et  al.  v  Spafford. 

An  attorney  may  maintain  an  action  for  his  fees  in  a  cause  which  he  does  not 
bring  to Va  conclusion,  if  he  can  account  satisfactorily  for  not  proceeding. 

After  a  verdict  has  been  given  the  court  will  not  order  the  plaintiff's  bill  to 
be  referred  for  taxation. 

The  plaintiffs,  as  attornies  of  this  court,  brought  this 
action  against  the  defendant  for  services  rendered  in  numer- 
ous suits  prosecuted  and  defended  at  his  instance. 

The  cause  was  tried  before  Macaulay,  J.,  at  the  last 
assizes  at  Brockville.  The  defendant  objected  to  many  of 
the  charges,  on  the  ground  that  the  suits  were  not  conducted 
to  a  final  issue,  and  on  other  grounds,  and  a  verdict  was 
taken,  subject  to  be  reduced  by  the  court  striking  off  any  items 
which,  upon  discussion,  they  should  think  unsupported. 

The  defendant  accordingly  obtained  a  rule  to  shew  cause 
why  certain  items  should  not  be  struck  out,  and  why  the 
bills  in  the  several  actions  should  not  be  referred  to  the 
master  for  taxation. 

Affidavits  were  filed  by  the  plaintiffs  on  shewing  cause,  very 
minutely  answering  the  various  objections  of  the  defendant. 

Robinson,  C.  J. — I  think  the  plaintiffs'  affidavit  is  strong 
to  shew  that  the  defendant  in  this  case  has  no  merits. 
With  respect  to  the  attorney's  right  to  costs  in  an  action 
which  he  has  not  conducted  to  its  termination,  it  does  not 
appear  that  he  is  precluded  from  recovering  for  the  services 
he  has  rendered,  unless  he  has  unwarrantably  abandoned 
his  client's  cause.  It  is  not  held  now,  as  it  once  was,  that 
he  is  bound  to  proceed  whether  he  is  indemnified  against 
disbursements  or  not.  In  all  the  cases  pointed  out  by  the 
defendant,  the  plaintiffs,  in  my  opinion,  account  reasonably 
for  not  proceeding  further  than  they  did. 

As  to  referring  the  bills  to  be  taxed  in  this  stage  of  the 
plaintiffs'  cause,  it  would  be  contrary  to  the  well  established 
course.  Bills  are  required  to  be  furnished  a  month  before 
the  action  is  brought,  in  order  that  the  defendant,  if  he 
pleases,  may  have  them  taxed.  If  he  makes  no  use  of  this 
opportunity,  he  is  understood  not  to  object  to  the  quantum 
of  allowance,  and  it  would  be  contrary  to  all  rule  to  stay 
proceedings  at  this  late  day,  in  order  that  he  may  have  the 
bills  taxed. 

Rule  discharged. 


MOLSON  ET  AL.  V.  m'dONELL. 
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Evidence — Admissibility  of  copies  of  exhibits. 

Sworn  copies  of  exhibits  filed  in  the  Crown  office  cannot  be  received  in  evi- 
dence ;  the  originals  should  be  produced. 

This  case  was  tried  at  the  assizes  for  Cornwall  in  1835, 
and  a  new  trial  was  granted.  The  cause  was  taken  down 
again  to  trial  at  the  last  assizes,  and  the  plaintiffs  required 
certain  letters  and  other  documents,  which  he  had  given  in 
evidence  on  the  former  trial,  and  which,  having  been  filed 
as  exhibits,  remained  in  the  Crown  office  at  Toronto,  with 
the  record. 

Application  was  made  for  them,  it  seems,  to  a  judge  in 
chambers,  by  an  agent  for  the  plaintiff's  attorney,  a  very  few 
days  before  the  trial,  but  the  learned  judge  did  not  feel 
himself  at  liberty  to  direct  the  writings  to  be  handed  over 
to  the  plaintiffs''  attorney  without  some  evidence  that  the 
plaintiffs  were  the  parties  to  whom  they  belonged.  The 
attorney  who  applied  was  not  particularly  instructed,  and, 
meeting  with  this  difficulty,  he  took  no  further  steps  to  procure 
the  originals,  and,  probably,  time  did  not  admit  of  it;  but 
examined  copies  were  obtained  from  the  Crown  office,  and 
the  plaintiffs  endeavoured  to  use  these  copies  in  evidence. 
The  defendant  objected  that  the  originals  should  be  pro- 
duced ;  and  the  learned  judge,  under  the  circumstances, 
received  the  copies,  subject  to  the  exception.  The  plain- 
tiffs recovered  a  verdict,  and  the  objection  has  been 
renewed,  on  a  motion  to  set  aside  the  verdict,  on  the 
ground  that  these  copies  of  papers  were  illegally  received 
in  evidence. 

Per  Cur. — We  are  of  opinion  that  the  defendant  was 
entitled  to  insist  upon  the  production  of  the  originals ;  and  if, 
from  any  misunderstanding,  or  want  of  due  care  or  diligence, 
these  were  not  procured,  the  plaintiffs  should  have  counter- 
manded their  notice,  or  withdrawn  their  record.  These 
exhibits  do  not.  come  under  the  case  of  affidavits  or  other 
parts  of  legal  proceedings  in  a  cause  which  are  required  to 
remain  among  the  papers  of  the  Crown  office,  and  of  which, 
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therefore,  copies  are  always  admissible.  These  were 
private  documents  belonging  to  the  party,  and  as  necessary 
to  be  produced  to  the  second  jury  as  to  the  first.  For  all 
we  know,  in  a  case  of  this  kind,  the  authority  of  the  docu- 
ments might  be  in  question,  or  post  marks  or  other  memor- 
anda endorsed  upon  letters  might  become  material ;  and  it 
is  not  fit  that  the  jury  should  be  required  to  decide  upon 
the  view  of  copies,  when  the  originals  might  be  produced 
to  them. 

There  is  no  merit  in  the  objection  in  this  case.  It  has 
not  been  suggested  that  the  copies  here  would  not  have 
answered  the  ends  of  justice  as  well  as  the  originals ;  nor 
is  it  shewn  that  any  injustice  is  done  by  the  verdict.  The 
objection  is  rigid,  considering  that  it  was  by  an  accident 
the  plaintiffs  were  disabled  from  producing  the  original 
letters,  though  we  feel  it  necessary  to  grant  a  new  trial. 
The  costs  are  to  abide  the  event. 


Shipman  v.  Bermingham  et  al. 

Jury — Special  jury  improperly  struck — Waiver. 

Where  a  special  jury  was  improperly  struck,  but  the  defendant's  attorney 
was  present  and  made  no  objection  ;  Held,  that  he  could  not  afterwards, 
on  that  ground,  move  for  a  new  trial. 

In  this  case  a  special  jury  had  been  struck. 

At  the  trial  at  Brock ville  before  Macaulay,  J.,  it  was 
objected  that  the  special  jury  was  irregularly  struck,  being 
taken  from  a  list  furnished  by  the  clerk  of  the  peace  for 
the  year  preceding,  instead  of  the  current  year,  as  directed 
by  the  statute. 

The  trial  was  allowed  to  proceed,  and  it  was  moved  last 
term  to  set  aside  the  verdict  upon  the  same  objection.  A 
rule  nisi  was  granted.  It  appeared  on  shewing  cause, 
that  the  attorney -of  the  party  making  the  objection  attended 
at  the  striking  of  the  jury,  and  was  aware  that  the  list  was 
of  the  last  year,  none  for  the  current  year  having  been  yet 
furnished  to  the  sheriff,  and  that  he  concurred  in  striking 
the  jury,  making  no  objection  on  that  ground. 
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Per  Cur. — A  list  for  the  current  year  not  having  been 
furnished  to  the  sheriff,  it  was  not  possible  for  him  to  com- 
ply with  the  direction  of  the  statute.  Both  parties  knew 
this,  and  the  objection  was  reasonably  waived.  It  is  stated 
that  the  attorney,  when  he  assented,  was  not  aware  of  what 
the  law  required,  though  he  knew  the  fact;  but  he  was  as 
much  bound  to  know  the  law  as  the  other  party  was  and, 
being  aware  of  the  fact,  he  cannot,  in  a  matter  of  practice 
of  this  kind,  retract  his  assent  after  the  act  done. 

Rule  discharged. 


Thompson  v.  Hamilton,  Sheriff  of  Niagara. 

Tender — Plea. 

A  plea  of  tender  and  refusal,  and  that  the  defendant  was  always  ready  to 
pay  at  a  particular  place,  held  sufficient,  on  general  demurrer. 

The  plaintiff  sued  for  money  levied  by  the  defendant  on 
an  execution  at  his  suit. 

The  defendant  pleaded  a  tender  in  common  form,  except 
that  he  averred  the  tender  to  have  been  made  by  one 
McLeod,  his  deputy,  at  the  sheriff's  office,  in  Niagara  ; 
and,  instead  of  saying  that  he  was  always  ready  afterwards 
to  pay,  &c,  in  the  general  form,  he  pleaded  that  he  was 
ready  to  pay  at  the  sheriff's  office,  &c. 

The  plaintiff  demurred  generally  to  this  plea. 
Per  Cur. — The  plea  is  clearly  good  (whatever  the  facts  may 
have  been)  for  it  states  a  tender  in  positive  terms. — 1  Saunders 
33,  note  %-  Adding  a  particular  place  where  the  tender  was 
made,  viz.  in  the  sheriff's  office,  can  do  no  harm,  for  the 
plaintiff  states  that  he  tendered  the  money  to  the  defendant, 
who  refused  to  receive  it.  The  defendant  must,  therefore, 
have  been  present  and  the  tender  personally  made  to  him. 

As  to  the  averment  that  follows  of  readiness  to  pay,  it  is 
material,  no  doubt,  but  it  is  sufficiently  pleaded  here. 

After  tender  once  made,  the  defendant  is  not  bound  to 
offer  the  money  again,  but  he  must  be  ready  to  pay  after- 
wards, if  requested ;  and,  if  the  plaintiff  demands  and  the 
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defendant  does  no^pay,  the  effect  of  the  tender  is  lost,  but 
he  should  reply  that  fact.  The  defendant,  after  a  tender,  is 
not  bound  to  seek  the  plaintiff  again,  and  being  ready  at 
his  own  office,  or  anywhere  else,  is  enough,  since  he  may 
wait  till  a  demand  is  made  upon  him. 


Breeze  v.  Baldwin. 

Promissory  note — Second  indorser  paying  note  and  afterwards  suing  prior 

indorser. 

A  second  accommodation  indorser,  •who  has  paid  a  promissory  note  discounted 
at  a  bank  for  the  benefit  of  the  maker,  may  maintain  an  action  on  the 
note  against  a  prior  accommodation  indorser,  and  may  indorse  it  over  after 
it  is  due. 

In  this  case,  Breeze,  the  indorsee  of  a  promissory  note, 
sues  Baldwin,  an  indorser.  The  facts  proved  at  the  trial 
were  these.  One  Shier,  wanting  accommodation,  makes  a 
note  to  the  defendant  or  order  for  £100 ;  and  the  defendant 
and  one  Dougall  indorse  it  in  blank.  Dougall  was  the 
first  applied  to  by  Shier,  but  he  declined  until  Shier  should 
procure  a  good  indorser  before  him  ;  in  consequence  of 
which  the  defendant  was  asked  to  indorse  and  consented. 
Shier  therefore  made  this  note  payable  to  the  defendant  or 
order  for  £100 — and  the  defendant  and  Dougall  indorsed 
it.  It  was  discounted  by  the  Commercial  Bank,  and  not 
being  paid  when  due,  Dougall  is  notified  by  the  Bank  and 
compelled  to  pay  the  note.  He  afterwards  indorsed  it  to 
the  plaintiff  for  a  valuable  consideration.  The  jury,  upon 
the  trial  at  Kingston  before  Macaulay,  J.,  found  expressly 
that  the  defendant  was  an  accommodation  indorser. 

The  note  was  made  payable  at  the  Commercial  Bank. 
The  proof  of  presentment  at  the  Bank  when  due  was  by 
producing  the  entry  in  the  book  kept  for  that  purpose  at  the 
Bank,  by  a  clerk  who  has  since  died,  and  whose  duty  it 
was  to  note  bills' and  notes  lying  unpaid  at  maturity. 

It  was  objected  at  the  trial  that  this  was  insufficient  evi- 
dence of  presentment,  and  it  was  further  objected,  that  this 
note  being  paid  by  Dougall  after  it  fell  due,  could  not  after- 
wards be  assigned  by  him  to  the  plaintiff,  so  as  to  give  such 


BREEZE  V.  BALDWIN.  445 

plaintiff  a  right  of  action  against  the  defendant,  a  previous 
indorser.  It  was  contended  that  it  had  lost  its  negotiable 
quality. 

It  was  further  objected  that  no  action  lies  under  these 
circumstances  against  the  defendant,  an  accommodation 
indorser,  who  received  no  value  for  the  note,  and  who  did 
not  in  fact  transfer  it  to  Dougall,  the  plaintiff's  title  being 
derived  from  Dougall,  who  transferred  the  note  to  plaintiff, 
after  it  became  due. 

The  learned  judge  inclined  to  the  opinion  at  the  trial, 
that,  if  the  jury  found  this  to  be  an  accommodation  note, 
an  action  for  this  plaintiff  against  the  defendant  would  not 
lie,  under  the  facts  of  the  case  ;  and  the  jury,  under  his 
direction,  found  for  the  defendant,  subject  however  to  the 
opinion  of  the  Court  upon  the  evidence,  and  with  leave  to 
enter  a  verdict  for  the  plaintiff,  if  the  Court  should  deter- 
mine that  he  had  a  right  to  recover. 

The  several  objections  raised  at  the  trial  have  been 
renewed  here. 

Robinson,  C.  J. — With  respect  to  the  proof  of  presentment, 
we  have  no  doubt  that  it  was  sufficient.  The  handwriting 
of  the  deceased  clerk  was  proved,  and  it  was  shewn  that 
the  entry  was  made  by  him  in  the  discharge  of  his  ordinary 
duty  at  the  time,  and  under  circumstances  which  raise  no 
suspicion  of  his  accuracy. 

The  same  point  has  occurred  before  at  trials  in  this  Pro- 
vince, and  what  was  done  here  was  all  that  could  reason- 
ably be  done  at  the  time  to  preserve  evidence  of  the  pre- 
sentment. If  such  evidence  were  not  admitted,  parties 
would  frequently  be  deprived  of  their  right  by  the  death  of 
witnesses, — 3  Campbell  305  ;  15  Ch.  32  ;  Bingham's  New 
Cases,  649. 

As  to  the  objection,  that  after  payment  of  the  note  by 
Dougall  he  could  not  indorse  it  to  the  plaintiff,  and  thereby 
enable  the  latter  to  recover  against  the  defendant,  we  are 
quite  clear  there  is  nothing  in  it.  The  distinction  upon 
this  point  is  well  settled.  Until  a  note,  or  bill,  has  been 
paid  by  the  person  originally  liable  upon  it,  it  continues 
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to  be  negotiable  ad  infinitum ;  so  that  the  right  of  action, 
which  the  holder  for  value  must  necessarily  have  against 
him,  may  be  transferred  from  one  to  another,  notwithstan- 
ding some  one  of  the  latter  parties  to  the  note  or  bill  may 
have  paid  it  in  his  own  discharge. 

But  when  the  maker  of  a  note  or  the  acceptor  of  a  bill 
has  paid  it  and  taken  it  up,  the  original  engagement,  has 
been  complied  with,  and  there  is  no  longer  anything  to 
transfer :  its  negotiability  is  therefore  at  an  end,  and  it  can 
no  longer  be  put  in  circulation,  because  the  effect  of  that 
would  be  to  render  the  indorsers  upon  the  bill  liable  to  a 
subsequent  holder,  when  in  fact  the  promise  for  which  they 
were  guarantees  had  been  fulfilled.  If  therefore  Shier  or 
Baldwin  had  taken  up  this  note,  it  could  not  have  been  in- 
dorsed over  and  put  in  circulation  again,  so  as  to  have 
given  a  right  of  action  against  Dougall ;  because  the  pay- 
ment of  the  note  by  a  person  who  was  liable  before  him, 
and  for  whom  therefore  he  was  in  effect  a  surety,  would 
have  operated  in  his  discharge  and  extinguished  the  note. 
Upon  Shier's  taking  up  the  note,  it  would  no  longer  have 
continued  negotiable  in  any  shape,  or  for  any  purpose.  If 
Baldwin  had  taken  it  up,  he  might  have  struck  out  Doug- 
alPs  indorsement,  and  sent  out  the  note  again  into  the 
world,  because  he  would  clearly  have  had  a  remedy  on  the 
note  against  Shier,  and  this  right  of  action  he  could  have 
transferred  to  another.  So,  by  DougalPs  taking  up  the 
note,  he  becomes  the  holder,  and  is  not  considered  to  take 
as  by  assignment  from  the  Bank,  but  he  is  restored  to  his 
former  standing  among  the  parties  to  the  note  ; — and  the 
right  of  action  which  he  has  against  all  the  antecedent 
parties  he  may  of  course  transfer  to  another. — 1  K.  B.  89, 
and  3  M.  &  S.  97,  4  T.  R.  471. 

I  am  speaking  now  of  notes  generally,  without  regard  to 
any  peculiarity  arising  from  this  being  an  accommodation 
note.  The  objections  must  be  kept  distinct ;  and,  with 
regard  to  this  last  objection,  it  is  maintained  that  no  action 
lies  by  one  of  the  two  indorsers  of  this  note  against  the 
other,  inasmuch  as  neither  of  them  received  value  for  the 
note,  when  he  indorsed,  and  both  merely  lent  their  names 
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for  the  accommodation  of  the  maker,  with  the  knowledge 
of  each  other.  Since  it  is  clear  that  Dougall  having  taken 
np  this  note  could  assign  it  to  the  plaintiff,  and  that  the 
plaintiff,  taking  it  after  it  was  was  due,  could  have  no  bet- 
ter right  than  Dougall  himself  had  after  he  became  the 
holder,  the  question  in  fact  amounts  to  this  : — whether 
Dougall,  the  second  accommodation  indorser,  having  taken 
up  the  note,  paying  its  value  to  ihe  Bank,  who  discounted 
it,  could  recover  from  the  first  accommodation  indorser, 
assuming  that  both  knew  the  note  to  have  been  a  mere 
accommodation  note  intended  to  be  discounted  for  the 
accommodation  of  Shier. 

Since  the  establishment  of  Banks,  these  transactions  have 
become  matters  of  daily  occurrence,  and  it  ought  not  now 
to  be  a  doubtful  question,  whether  one  of  two  accommoda- 
tion indorsers,  having  taken  up  a  note,  can  sue  the  other. 
I  know  not  what  may  be  the  prevailing  impression  upon 
the  subject ;  but  I  imagine  that,  in  general,  when  a  person 
is  asked  to  indorse  a  note  merely  to  give  it  credit,  he  does 
not  think  it  immaterial  to  consider  whether  those  who  have 
indorsed  upon  him  are  men  of  good  property  and  credit,  or 
the  reverse.  On  the  contrary,  he  complies  much  more 
readily,  I  think,  when  he  sees  that  persons  have  indorsed 
before  him  who  are  undoubtedly  solvent ;  and  he  acts 
usually,  I  believe,  under  the  impression,  that  the  prior 
indorsers  may  be  held  to  stand  between  him  and  all  loss. 
Nevertheless,  it  has  never  been  judicially  determined  here, 
whether  the  indorsers  are,  or  are  not,  liable  one  to  the  other, 
under  such  circumstances.  The  learned  judge  who  pre- 
sided at  the  trial  of  this  cause  appeared  to  be  of  the  opin- 
ion, that  the  action  did  not  lie,  and  that  certainly  was  my 
impression.,  until  I  was  compelled  to  examine  particularly 
into  the  grounds  on  which  such  an  opinion  could  be  sup- 
ported. Having  now  examined  the  question,  I  do  not  see 
that  the  plaintiff's  right  to  recover  in  this  case  can  be 
denied  on  any  satisfactory  reason  or  authority,  and  I  am 
of  opinion  that  he  was  entitled  to  recover  the  amount  of 
the  note  and  interest.  Courts  of  law  have  recognized  dis- 
tinctions between  accommodation  bills  and  notes,  and 
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those  of  the  ordinary  description.  In  the  first  place,  as  to 
the  necessity  for  notices  between  the  several  parties,  of 
non-payment,  &c. — on  which  point  there  have  been  some 
inconsistent  decisions  :  Then  it  has  been  determined,  that 
when  the  acceptor  of  a  bill  for  the  accommodation  of  the 
drawer,  or  of  an  indorser,  fails  to  pay  the  bill,  if  such 
drawer  or  indorser  has,  in  consequence,  to  pay  the  bill,  he 
can  have  no  action  against  the  acceptor,  and  this  for  an 
obvious  reason.  But  the' Courts  have  not  been  in  favor  of 
extending  the  distinctions  in  favor  of  accommodation  notes  ; 
on  the  contrary,  they  have  occasionally  expressed  their 
regret  at  some  of  these  having  been  established.  Now  I 
cannot  find  any  authority  for  saying  that  the  distinction 
should  be  carried,  or  has  been  carried  to  the  length  the 
defendant  has  urged  it  here.  I  have  met  with  no  case 
where  it  has  been  decided  that  an  accommodation  indorser 
of  a  note  is  not  liable  to  a  subsequent  accommodation 
indorser  who  has  taken  up  the  note,  and  thus  become  the 
bond  fide  holder  for  value. 

It  is  maintained,  on  the  part  of  the  defendant,  that  both 
these  indorsers  are  to  be  looked  upon  as  standing  in  the 
same  situation  upon  this  note — namely,  both  equally  liable, 
and  under  similar  circumstances  to  any  person  giving  value 
for  it :  liable,  that  is,  not  because  they  received  value  for 
the  note  as  it  passed  through  their  hands ;  but  liable,  because 
they  both  consented  to  guarantee  the  payment  to  any  one 
who  would  give  the  maker  value  for  it. 

When  Dougall,  one  of  the  sureties,  has  consented  to  pay 
it,  his  remedy,  it  is  contended,  is  against  the  maker,  for 
whom  he  became  guarantee,  and  for  whom  he  has  paid  the 
money;  and  not  against  Baldwin,  who  stands,  like  himself, 
in  the  place  of  a  surety — equally  liable  to  the  Bank,  if  they 
had  chosen  to  resort  to  him,  but  not  liable  upon  the  note  to 
Dougall,  the  other  surety. 

I  am  now  satisfied  that  this  view  of  the  case  cannot  be 
supported.  In  Mule  v.  Baxter,  3  E.  R.  175,  it  is  decided 
that  the  remedy  between  these  parties  must  lie  upon  the 
note  or  not  at  all.  Since  Dougall  did  not  indorse  at  the 
request  of  Baldwin,  and,  consequently.,  when  he  paid  the 


BREEZE  V.  BALDWIN. 


449 


money,  cannot  be  said  to  have  paid  it  for  him,  or  at  his 
request,  he  must  therefore  either  have  this  action  upon 
the  note,  or  he  has  no  remedy  against  him.  Having  taken 
up  the  note,  he  is  now  the  holder  for  value.  The  Bank 
undoubtedly  could  have  looked  to  Baldwin  ;  and  the  same 
right  which  they  had,  Dougall  hus  now  acquired,  and 
the  effect  of  his  paying  and  taking  up  the  note,  is  to  restore 
him  to  the  order  in  which  his  name  first  stood  on  the  note. 
He  does  not  take  as  the  indorsee  of  the  Bank,  but  is  restor- 
ed to  his  original  standing  among  the  parties  to  the  note, 
and  he  has  the  right  to  strike  out  his  own  indorsement  and 
all  subsequent ;  and  then  he  stands  in  the  place  of  Bald- 
win's indorsee,  having  now  paid  value  for  the  note,  and 
being  therefore  the  person,  and  the  only  person,  entitled 
to  sue  Baldwin  upon  it.  If,  when  he  was  asked  by  Shier 
to  indorse,  he  had  declined  doing  so,  but  had  preferred 
taking  the  note  and  advancing  Shier  the  money  upon  it ; 
then,  undoubtedly,  he  could  have  looked  to  Baldwin  the 
indorser,  as  well  as  to  Shier  the  maker — and  it  would  have 
been  no  answer  to  his  action  that  Baldwin  received  no 
value,  because  it  was  not  contemplated  that  he  should  ; 
he  indorsed  expressly  to  give  credit  to  the  note  and  to  guar- 
antee the  payment  by  the  maker.  Upon  such  a  transaction, 
Dougall  would  have  stood  precisely  in  the  situation  of  the 
payee  of  a  bill  of  exchange,  drawn  by  Baldwin  on  Shier, 
and  accepted  by  the  latter,  but  not  paid  by  him,  and  though 
he  did  not  advance  the  money,  but  consented  rather  to 
indorse  his  name  on  the  note,  yet  by  since  taking  it  up,  he 
has  placed  himself  in  the  same  situation  he  would  have 
stood  in,  according  to  the  case  supposed. 

In  3  Salk.  68,  it  is  laid  down,  that  every  indorser  is 
warranter  for  the  first  drawer,  and  that  is  the  plain  light  in 
which  to  view  the  question. 

By  indorsing  this  note,  Baldwin  in  effect  says  : — "  I  will 
see  this  note  paid  to  any  one  who  gives  value  for  it."  ,  See- 
ing that  he  has  thus  added  his  credit  to  that  of  the  maker, 
Dougall  indorses  it  after  him,  by  which  he  adds  his  guar- 
antee to  theirs,  not  by  one  and  the  same  act,  but  in  suc- 
cession, and  he  says,  in  effect : — "  I  also  promise  to  pay  if 
3  m  vol.  v. 
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the  maker  does  not but,  when  he  says  this,  he  knows 
that  he  has  the  security  of  the  maker  and  indorser  of  the 
note,  and  stands  in  the  place  of  the  payee  of  a  bill,  to  whom 
both  the  drawer  and  accepter  are  liable. 

It  is  true,  that  he  knew,  when  he  indorsed,  that  Bald- 
win did  not  give  value  for  the  note,  and  did  not  indorse  it 
to  him  for  value,  but  he  knew  that  his  liability  by  indorsing 
was  incurred  for  the  consideration,  that  some  one  was  to 
advance  money  on  the  note  to  his  friend ;  which  considera- 
tion was  all  that  he  stipulated  for,  or  expected  ;  and  that  he 
could  therefore  allege  no  failure  of  consideration,  no  decep- 
tion or  fraud.  It  could  matter  nothing  to  Baldwin  who 
advanced  the  money,  or  who  might,  ultimately,  on  that 
account,  look  to  him  for  payment.  He  deliberately  under- 
took to  guarantee  the  payment,  and  he  knew  that  by  his 
manner  of  becoming  guarantee,  he  could  look  to  Shier  and 
to  him  alone.  And  besides,  though  he  was  known  to  have 
indorsed  for  Shier's  accommodation,  it  is  not  known,  and 
is  not  to  be  assumed,  that  he  had  taken  no  measures  to 
provide  for  his  security — or  did  not  assume  his  responsibil- 
ity upon  terms  well  understood  between  him  and  Shier. 
He  shews,  at  any  rate,  that  he  had  satisfied  himself  of 
Shier's  solvency  and  was  willing  to  be  bound  for  him.  It 
does  not  appear,  then,  how  the  paying  up  the  note  by  the 
next  indorser  (which  he  was  first  bound  to  do)  can  relieve 
him  from  his  liability  wholly  ;  but  it  must  do  so,  if  Dougall 
could  not  recover  against  him,  for  the  Bank  of  course  has 
no  claim  on  the  note  after  Dougall  has  taken  it  up.  I  find 
nothing  said  in  the  treatises  on  bills  with  a  view  to  this 
particular  point.  I  imagine  indeed  it  has  never  been 
doubted.  But  there  is  a  case  of  Siddons  v.  Stratford  in 
Peake's  N.  P.  C,  281,  before  Lord  Kenyon  at  Nisi  Prius, 
which,  as  I  understand  it,  does  apply  very  closely  to  this 
question.  That  was  an  action  by  an  accommodation  indor- 
ser, who  had  taken  up  a  note  against  the  payee  who  had  in- 
dorsed it;  the  parties  were  precisely  the  same  as  the  present? 
except  that  the  indorser,  who  took  up  the  note  and  brought 
the  action  upon  it,  was  the  third  indorser,  who  put  his 
name  on  it  at  the  request  of  the  second  indorser,  to  whom 
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it  had  been  transferred  for  value.  The  cases  agree  in  this, 
that  the  indorser  bringing  the  action  had  paid  no  value  till 
he  took  up  the  note,  and  that  he  became  indorser  merely  as 
a  guarantee  for  the  previous  parties. 

The  payee,  whom  he  sued,  was  not,  like  Baldwin,  an  ac- 
commodation indorser,  but  the  note  had  been  given  to  him 
for  premiums  upon  the  insurance  of  lottery  tickets,  which 
was  an  illegal  consideration.  It  was,  therefore,  in  fact,  not 
given  for  value,  and  was  not  capable  of  being  enforced  in 
the  first  instance,  by  the  payee  against  the  maker,  any  more 
than  this  note  made  by  Shier.  So  that,  substantially,  the 
cases  seem  to  rest  on  the  same  grounds.  The  objection  was 
precisely  that  taken  here,  that  the  plaintiff  had  paid  no 
value  (in  the  first  instance)  for  the  note  ;  but  as  it  was 
shewn  that  he  had  been  compelled  to  pay  the  note  to  a 
subsequent  holder,  Lord  Kenyon  answered  the  objection 
by  saying,  "  Siddons  was  obliged  to  pay  this  money  to 
Cowley,  who  came  fairly  and  honestly  by  the  note,  and 
had  a  right  to  recover  the  value  of  it  from  any  person  who 
appeared  to  be  a  party  to  it.  The  plaintiff  derives  his  title 
from  him,  and  the  defendant  being  clearly  liable  to  pay  the 
money  to  Cowley,  it  is  no  injury  to  him  to  be  obliged  to 
repay  it  to  the  plaintiff,  who  has  paid  it  for  him." 

Now,  putting  Dougall  in  the  place  of  Siddons,  and  the 
Bank  in  the  place  of  Cowley,  that  case  applies  in  terms  to 
this — and  is  in  point  upon  the  question  raised  here.  It  is,  to 
be  sure,  a  Nisi  Prius  decision,  but  Lord  Kenyon's  language 
is  direct  and  plain.  He  treats  the  case  as  a  plain  one,  in 
favor  of  the  indorsee's  right  of  action,  and  his  decision 
seems  to  have  been  acquiesced  in. 

I  have  all  along  spoken  as  if  this  action  were  brought  by 
Dougall,  because,  as  we  all  admit  his  right  to  indorse  the 
note,  the  right  of  the  plaintiff  to  recover  must  follow,  if 
it  appears  to  us  that  Dougall  could  himself  have  sued,  and 
the  question  is  simplified  by  considering  the  objection  as 
if  it  were  urged  against  Dougall. 
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Moore  v.  Rapelje. 

Evidence. 

M.,  formerly  deputy  sheriff  of  the  L.  district,  sues  R.  the  sheriff  for  services 
in  the  execution  of  his  office.  At  the  trial  the  plaintiff  produced  an  order 
drawn  on  him  by  the  defendant  in  favour  of  one  Rolph,  desiring  him  to 
pay  the  latter  £50  out  of  the  monies  he  had  received  for  sheriff's  fees. 

Held,  that  in  absence  of  any  further  information,  the  mere  proof  of  the 
payment  of  that  order  did  not  entitle  the  plaintiff  to  recover. 

In  this  case  the  plaintiff,  who  had  served  many  years  as 
deputy  sheriff  of  the  district  of  London,  sued  the  defendant 
(the  sheriff)  for  services  rendered  in  executing  process. 
The  declaration  also  contained  common  money  counts. 
At  the  trial,  the  plaintiff,  who  had  ceased  for  some  years  to 
be  the  defendant's  deputy,  did  not  attempt  to  make  out  a 
claim  for  services  rendered ;  but,  abandoning  any  demand 
on  that  head,  he  sought  to  recover  upon  producing  an  order, 
which  the  defendant  had  drawn  upon  him  many  years  ago 
(while  he  was  acting  as  deputy)  desiring  him  to  pay  to 
J.  Rolph,  Esq.,  an  attorney  practising  in  the  district,  £50 
out  of  the  monies  he  had  received  for  sheriff's  fees. 

The  Chief  Justice,  before  whom  the  cause  was  tried,  was 
opposed  to  the  plaintiff's  recovering  a  verdict,  and  stated, 
that  the  proper  construction  to  put  upon  the  transaction  was 
that  the  plaintiff  paid  the  order,  having  funds  of  the 
defendant  in  his  hands,  and  that  the  inference  was  the 
clearer  in  this  case  from  the  special  terms  in  which  the 
order  was  drawn:  that  it  should  be  presumed  that  the 
plaintiff  had  in  his  hands  an  amount  of  fees  for  which  he 
was  accountable  to  the  defendant  (his  principal)  sufficient 
to  cover  this  order  ;  and,  even  if  he  had  not,  it  was  fair  to 
presume  that  this  transaction  was  taken  into  account 
between  the  parties  in  their  subsequent  transactions,  before, 
or  at  the  time  of  their  business  being  closed.  A  verdict, 
however,  was  allowed  to  be  taken,  subject  to  the  opinion 
of  the  Court,  whether  the  mere  proof  of  payment  of  that 
order  entitled  the  plaintiff  to  recover. 

The  defendant,  in  Michaelmas  term,  obtained  a  rule  nisi 
to  enter  a  nonsuit,  which  the  Court,  in  this  term,  made 
absolute,  agreeing  in  the  opinion  of  the  Chief  Justice  that 
the  plaintiff,  in  the  absence  of  any  further  information, 
ought  not  to  recover  upon  such  evidence. 
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O'Neil  v.  Barnhart. 

Costs  of  the  day. 

The  defendant  is  entitled  to  the  costs  of  the  day,  where  the  plaintiff  does 
not  enter  his  cause  for  trial  on  the  commission  day  of  the  assizes,  although 
he  offers  to  enter  it  subsequently,  which  the  defendant  refuses  to  allow. 

The  plaintiff,  by  some  accident  or  omission,  not  shewn 

to  be  excusable,  did  not  enter  his  record  for  trial  on  the  first 

day  of  the  assizes.    The  defendant  objected  to  its  being 

entered  afterwards,  and  now  moved  for  the  costs  of  the  day, 

because  the  plaintiff  did  not  proceed  to  trial  pursuant  to 

his  notice. 

The  plaintiff  resisted  his  application,  on  the  ground  that 
the  cause  might  and  would  have  been  tried,  if  the  defendant 
had  not  refused  his  assent  to  its  being  entered  out  of  time. 

Per  Cur. — The  defendant  is  entitled  by  the  practice  to 
the  costs  of  the  day.  Smith  v.  Gregg  (Barnes  464),  is  in 
point,  and  there  is  another  case  of  Duell  v.  Stow  :  cases  in 
Prac.  C.  B.  60,  to  the  same  effect.  The  reason  for  not 
entering  the  record  might  have  been  such  as  would  excuse 
the.  party,  but  that  is  not  shewn. 


Davis  v.  Davis. 

Costs — Issues  in  fact  and  in  law  —  Some  found  for  plaintiff  and  others  for 

defendant. 

Where  there  are  issues  in  fact  and  in  law,  and  the  issues  in  fact  and  one 
issue  in  law  are  in  favour  of  the  plaintiff,  and  an  issue  in  law  in  bar  of  the 
action  in  favour  of  the  defendant,  the  plaintiff  is  entitled  to  the  costs  of 
trial  and  of  the  pleading  determined  in  his  favour,  and  the  defendant  to 
the  general  costs  of  the  cause. 

The  defendant  had  pleaded  the  general  issue  and  two 
special  pleas,  which  were  demurred  to.  On  one  of  these 
demurrers  the  plaintiff  succeeded,  and  on  the  other  the 
defendant. 

The  court,  on  motion  to  revise  taxation,  determined  that 
the  defendant,  succeeding  upon  demurrer  (and  his  plea 
being  in  bar  of  the  action),  is  entitled  to  the  general  costs 
of  the  cause,  not  including  the  costs  of  the  trial  upon  the 
general  issue  :  that  the  plaintiff,  succeeding  upon  the  other 
demurrer,  has  the  costs  of  that  pleading ;  and  the  plaintiff, 
succeeding  on  the  general  issue,  has  the  costs  of  that  pleading 
and  of  the  trial. 
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Vanderburgh  v.  Vanalstine. 

Covenant  for  title — Breach — Plea  of  no  eviction. 

In  action  of  breach  of  covenant  for  good  title,  a  plea  that  the  defendant  was 
the  rightful  owner  (in  the  words  of  the  covenant),  and  that  the  plaintiff 
entered  upon  and  took  possession  of  the  premises,  and  never  has  been 
evicted,  is  bad  on  demurrer.  As  is  likewise  a  plea  that  the  plaintiff,  before 
and  at  the  time  of  the  delivery  of  the  Indenture,  was  in  possession,  and 
has  not  been  evicted. 

The  plaintiff  sued  in  covenant,  setting  forth  that  the  de- 
fendant bargained  and  sold  certain  premises  to  him  by 
indenture,  and  covenanted  that  he  then  was  the  true,  lawful 
and  rightful  owner  of  the  premises  in  the  indenture  men- 
tioned and  that  he  was  lawfully  and  rightfully  seized  in 
his  own  right  of  a  good,  sure,  perfect,  absolute  and  inde- 
feasible estate  of  inheritance  in  fee  simple  in  the  premises, 
without  any  condition,  limitation,  incumbrance,  &c,  and 
then  assigns  for  breach  that  the  defendant  at  the  time  of 
making  the  said  covenant  was  not  the  true,  lawful  and 
rightful  owner  of  the  premises,  and  was  not  lawfully 
and  rightfully  seized  in  his  own  right  of  a  good,  sure,  per- 
fect, absolute  and  indefeasible  estate  of  inheritance  in  fee 
simple. 

The  defendant  pleaded  no  n  est  factum  and  another  plea, 
on  which  issue  was  joined,  and  also  a  third  plea,  in  which 
he  affirms,  that,  at  the  time  of  making  the  covenant  he  was 
the  true,  lawful  and  rightful  owner,  &c,  and  was  seized  of 
a  good,  sure,  perfect,  absolute  and  indefeasible  estate  &c, 
(in  the  words  of  the  covenant)  and  averring  further,  that 
the  plaintiff,  from  the  time  of  the  delivery  of  the  indenture 
to  the  commencement  of  this  action  entered,  had  and  took 
possession  of  the  premises,  and  hath  not  been  evicted  from 
the  same,  or  from  any  part  thereof,  &c. 

He  also  pleaded  a  fourth  plea,  in  which  he  does  not 
affirm  his  title  or  seisin,  but  merely  alleges  that  the 
plaintiff  before  and  at  the  time  of  the  delivery  of  the  inden- 
ture was  in  possession  of  the  premises  and  hath  not  been 
evicted. 

The  plaintiff  filed  a  general  demurrer  to  the  fourth  plea 
and  demurs  specially  to  the  third,  assigning  for  causes, 
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that  it.  is  double  and  puts  in  issue  matter  not  alleged  and 
not  traversible. 

Robinson,  C.  J. — I  think  the  plaintiff  is  entitled  to  suc- 
ceed upon  both  these  demurrers. 

If  it  were  a  bar  to  the  plaintiff's  action  that  he  took 
possession  and  has  never  been  evicted,  then,  as  that  is 
pleaded  in  addition  to  the  defence  that  the  defendant  was 
the  lawful  and  rightful  owner  and  was  seized  of  an  absolute 
estate  in  fee  simple,  the  plea  is  subject  to  the  charge  of 
duplicity ;  but  I  am  of  opinion  that  it  is  not  a  sufficient 
bar  to  the  action,  that  the  plaintiff  has  had  possession  and 
has  never  been  evicted.  If  the  defendant  was  not  the  right- 
ful owner  of  the  premises,  and  had  not  an  absolute  estate 
in  fee  simple  at  the  time  of  entering  into  the  covenant,  then 
unquestionably,  the  covenant  is  broken.  The  defence  set 
up,  that  the  plaintiff  has  never  been  evicted  would  not  have 
J^een  counted  an  answer  to  a  covenant  for  quiet  enjoyment, 
but  the  breach  assigned  here  is  want  of  title,  and  that  breach 
is  assigned  in  the  very  terms  of  the  covenant. 

As  to  the  fourth  plea,  it  is  clearly  bad,  for  it  merely 
affirms  that  upon  and  at  the  time  of  the  covenant  the  plain- 
tiff was  in  possession  of  the  premises  and  hath  not  been 
evicted.  It  is  impossible  that  that  can  be  a  defence,  for  it 
is  not  even  alleged  that  his  possession  was  under  the  deed, 
or  derived  in  any  maimer  from  the  defendant,  and  it  leaves 
the  breach  of  covenant  as  to  want  of  title  wholly  unanswered. 


McLeod  vs.  Truax. 

Infancy  is  not  an  inevitable  difficulty  within  the  fifteenth  section  of  the 
registry  act,  so  as  to  preclude  the  necessity  of  an  infant  devisee  registering 
the  will  within  six  months  of  the  death  of  the  devisor,  to  avoid  a  convey- 
ance by  the  heir  at  law. 

Covenant  on  an  indenture  of  the  29th  November,  1833, 
whereby  defendant  bargained  and  sold  to  plaintiff  in  fee 
the  north-west  part  of  lot  120,  in  the  town  of  Kingston, 
and  therein  covenanted  that  he  had  good  right  to  grant  and 
convey  the  said  lands  &c,  free  from  incumbrances. 

Breach — That  the  defendant  had  not  then  good  right  to 
grant  and  convey  the  said  lands  &c,  free  from  incumbrance. 
Damages,  £2,000. 
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Pleas — 1st.  unon  est  f actum. v  2d.  That  defendant  was 
seized,  and  had  good  right  to  convey,  &c,  free  from  incum- 
brance. 

Replication. — Re-affirming  the  breach.  Deed  of  defen- 
dant to  plaintiff,  29th  November,  1839  was  admitted. 

Consideration  ....  £300  0  0 
Interest  since  ....      106  4  6 

Total  £700  4  6 

No  one  in  actual  possession. 

It  was  objected  that  the  plaintiff  could  not  recover  the 
purchase  money  unless  she  had  been  ousted. 

The  defendant  shewed  as  his  title  a  patent  to  Mary 
Merrick,  6th  December,  1803,  and  conveyance  from  heir  of 
M.  Merrick  to  Oliver  Thibodo,  registered.  Deed  from 
Augustin  Thibodo,  heir  of  Oliver  Thibodo,  to  defendant, 
registered  before  the  death  of  Thibodo. 

Then  a  will  of  Oliver  Thibodo  was  shewn,  by  which  h* 
devised  his  real  estate  to  his  wife  for  life  (now  dead)  and 
after  her  death  to  his  three  children,  to  be  equally  divided, 
(of  whom  Augustin  was  one)  "  to  inherit  the  same  during 
"  their  natural  lives,  and  then  to  descend  to  their  next  of  kin, 
"  and  so  alternately."  These  children  were  still  all  minors. 
The  widow  survived  the  testator  and  is  since  dead.  The 
executors  took  out  probate  from  the  Midland  Surrogate 
Office.  This  will  was  set  up  to  shew  that  the  defendant 
had  no  right  to  convey. 

The  plaintiff  contended  that  the  heir  could  convey  because 
the  will  was  not  registered  in  the  county  registry  office,  but 
it  was  answered  that  the  children  being  minors  excuses 
them. 

Per  Cur. — Having  considered  the  arguments  of  this  case 
upon  the  concilium  last  term,  we  are  of  opinion  that  the 
defendant  is  entitled  to  a  verdict. 

Our  Registry  Act  declares  that  wills  whereby  real  estate 
is  devised  may  be  registered,  and  that  the  memorial  may 
be  under  the  hand  and  seal  of  some  or  one  of  the  devisees, 
his  or  their  heirs,  executors  or  administrators,  guardians  or 
trustees  ;  and  then  since  it  has  provided  that  wills  may  be 
registered,  it  directs  that  they  shall  be,  or  rather  it  virtually 
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compels  it  under  the  same  penalty  as  in  case  of  deeds — 
namely,  that  when  once  an  entry  has  been  made  in  the 
County  Register  of  a  conveyance  or  devise  of  any  land,  any 
deed  or  devise  that  may  afterwards  be  made  of  such  land 
shall  be  adjudged  fraudulent  and  void  against  any  subse- 
quent purchaser  for  valuable  consideration,  unless  a 
memorial  of  such  deed  or  will  be  registered  before  the 
registry  of  the  conveyance  under  which  such  subsequent 
purchaser  may  claim. 

This  being  a  registered  title  since  the  registry  of  the  deed! 
to  Oliver  Thibodo,  the  ancestor,  of  course  the  statute  applies ; 
and  as  the  heir  at  law  conveyed  to  Truax  by  a  deed' 
which  has  been  registered,  the  devisees  claiming  under 
a  will,  which  is  still  unregistered  have  lost  the  estate, 
unless  they  were  excused  by  reason  of  some  "inevitable' 
difficulty." 

Now  this  question  turns  wholly  upon  the  fifteenth  clause 
of  the  statute,  which  provides  that  if  the  memorial  of  a  will  ] 
be  registered  within  six  months  after  the  death  of  the  devisor, 
dying  within  this  Province,  it  shall  be  as  valid  as  if 
registered  immediately  after  his  death  ;  and  it  proceeds  to' 
enact  that  in  case  the  devisee,  by  reason  of  the  contesting 
the  will  or  other  inevitable  difficulty,  without  his  wTilful 
default,  shall  be  disabled  to  exhibit  a  memorial  for  the 
registry  thereof  within  the  time  limited,  then  the  registry 
of  the  memorial  within  six  months  after  his  attainment 
of  such  will,  or  a  probate  thereof,  or  removal  of  the 
impediment  whereby  he  was  disabled  or  hindered  to 
exhibit  such  memorial,  shall  be  a  sufficient  registry  within 
the  meaning  of  the  act.  * 

This  act  is  evidently  framed  on  the  English  registry 
acts,  and  it  follows  their  principles  and  provisions  so  closely 
in  the  main,  that  it  is  safe  and  just  to  pay  regard  to  those 
acts  in  placing  a  construction  upon  ours.  They  will  serve 
as  helps,  at  least,  where  ours  makes  no  different  provision 
in  terms,  and  when  we  are  left  to  conjecture  the  meaning 
of  the  Legislature  in  some  measure  from  a  consideration  of 
the  subject  matter.  It  is  plain  they  had  these  British 
statutes  in  view,  and  meant  to  frame  a  system  to  answer  the 
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same  objects,  by  the  same  means,  except  in  one  or  two 
instances,  in  which  their  intention  to  depart  from  it  is 
evident.  I  allude  to  the  British  statutes  2  Anne,  ch.  4;  6 
Anne,  ch.  35  ;  7  Anne,  ch,  20,  and  8  Geo.  II.  ch.  6. 

The  first  of  these  statutes  very  closely  resembles  our  act 
in  the  provisions  respecting  wills :  the  memorials  are  to 
be  signed  by  the  same  persons — that  is,  the  devisees  or  one  of 
them,  his  or  their  heirs,-  executors,  administrators,  guardians 
or  trustees  ;  and  the  difficulty  specified  as  a  disability  is  the 
same — namely,  the  contesting  the  will,  or  other  "  inevitable 
difficulty."  All  the  English  acts  differ  from  ours  in  this, 
that  when  the  devisor  dies  abroad,  they  allow  a  longer 
period  than  six  months  for  registering — namely,  three  years. 
Our  statute  allows  six  months,  when  the  devisor  dies  in  the 
Province,  but  makes  no  special  provision  for  the  case  of  a 
devisor  dying  abroad.  This  is  evidently  an  omission,  and 
it  is  worth  considering  what  may  be  the  effect  of  it  in 
cases  where  the  devisor  dies  out  of  the  Province.  In  this 
case  no  such  question  arises* 

The  6  Anne,  ch.  35,  7  Anne,  ch.  20,  and  8  Geo.  II.  ch.  6, 
differ  from  the  2  Anne  and  from  our  act,  in  this,  that  they 
require  a  memorial  of  the  contest  of  the  will,  or  other 
inevitable  difficulty  which  impedes  registry,  to  be  entered 
within  six  months  from  the  death  of  the  testator. 

And  the  7  Anne  is  so  much  more  rigid  than  the  others  in 
enforcing  the  registry  of  wills,  that  it  provides,  that  in  case 
of  the  concealment  or  suppression  of  a  will,  which  is  the 
strongest  possible  impediment  to  registry,  the  purchaser 
from  the  heir  shall  not  be  defeated  in  his  title  unless  the 
will  be  actually  registered  within  five  years  after  the  death 
of  the  devisor.  The  8  Geo.  II.  has  a  similar  provision,  but 
allows  only  three  years. 

These  peculiarities  in  the  British  statutes  were  very 
properly  alluded  to  in  the  argument.  It  will  be  seen  that 
our  Legislature  was  in  one  respect  less  careful  in  guarding 
the  interests  of  devisees,  in  omitting  (probably  by  accident) 
to  allow  any  time  in  case  of  the  devisor  dying  out  of  the 
Province.  In  other  respects  they  were  more  liberal ;  they 
give  the  devisor  the  benefit  of  exemption  by  reason  of 
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inevitable  difficulty,  without  requiring  him  to  register  the 
cause  of  such  difficulty  within  six  months  or  at  any  time  ; 
and  they  allow  him  the  benefit  of  the  excuse,  so  long  as  the 
difficulty  lasts  ;  while  some  of  the  British  statutes  will  not 
allow  the  purchaser  to  be  kept  in  suspense  beyond  a  limited 
•  time  ;  and  whether  the  registering  be  possible  or  impossible, 
the  devisee  must  either  contrive  to  effect  it  within  the  time 
limited,  or  he  may  lose  his  estate.  Now  the  statutes  which 
place  the  devisees  upon  this  footing  use  the  very  same  words 
as  ours  in  describing  the  impediments  ;  they  say,  where  the 
devisee  is  disabled  from  registering  "  by  the  will  being 
contested,  or  other  inevitable  difficulty,  without  his  wilful 
neglect  or  default." 

When  infancy,  coverture,  unsound  mind,  or  absence 
beyond  seas  are  meant  to  be  admitted  as  exceptions,  they 
are  usually  enumerated,  and  the  Legislature  are  in  the 
constant  use  of  a  phraseology  applied  to  that  purpose. 
Here  they  notice  the  probable  case  of  the  devisor  dying 
abroad,  but  they  make  no  provision  for  the  case  of  the 
devisee  being  abroad ;  and,  as  to  coverture,  infancy  or 
unsound  mind,  they  make  no  allusion  to  them  as  causes  of 
exemption. 

And  as  to  the  English  statutes,  we  should  conceive  it 
unreasonable  to  suppose  these  were  meant  to  be  recognized 
as  inevitable  difficulties,  because  they  may  or  may  not  present 
difficulties  according  to  the  circumstances,  since  the  law 
allows  the  memorial  to  be  executed  by  a  guardian  or  trustee. 

The  same  Legislature  which  provided  that  even  the 
suppression  of  the  will,  and  consequently  the  utter  ignorance 
of  the  devisee  that  it  existed,  should  only  protect  the 
devisee  for  three  or  five  years  against  the  heir's  conveyance, 
could  surely  not  have  meant  to  recognize  infancy,  coverture, 
or  unsound  mind,  as  exemptions,  because  while  these  exist 
they  continue  to  present  the  same  difficulty,  and  they  might 
operate  for  twenty  years,  and  some  of  them  much  longer. 

The  English  statutes,  which  will  not  allow  the  conceal- 
ment of  the  will  to  privilege  the  case  of  the  devisee  beyond 
a  certain  time,  lay  down  the  principle,  that  a  will  not 
brought  to  light  in  that  time  may  be  treated  by  the  heir  as 
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no  will.  Ours  have  not  gone  this  length,  but  while  they 
were,  in  this  respect  more  liberal,  we  do  not  see  upon  what 
authority  we  can  conclude  that  they  meant  to  give  to  the 
words  "inevitable  difficulty"  copied  from  the  British 
statutes  a  latitude  of  meaning  which  in  those  statutes  it  • 
would  be  absurd,  we  think,  to  ascribe  to  them. 

In  the  case  before  us,  we  think  the  plaintiff  fails,  because\  I 
she  has  not  shown  an  inevitable  difficulty,  and  until  thaty 
be  shewn  the  conveyance  by  the  heir  being  registered  must  A 
prevail  against  the  title  of  the  devisees. 

An  infant  may  have  a  guardian.  When  no  guardian  is 
otherwise  appointed  our  statute  law  provides  for  it  upon 
proper  application.  It  is  not  shewn  here  that  there  was  no 
guardian,  or  that  the  means  of  obtaining  the  appointment 
of  one  were  inconvenient.  If  infancy  may,  under  circum- 
stances that  are  fully  shewn,  be  held  to  present  an  inevitable 
difficulty,  no  such  circumstances  are  shewn  here  ;  and 
consequently,  if  it  be  allowed  in  this  case  to  privilege  the 
devisees,  it  must  be  taken  to  be  in  all  cases  under  this  act 
a  cause  of  exemption  primd  facie,  and  without  anything 
more  being  shewn. 

It  may  be  remarked,  that  the  heir  at  law  is  one  of  the 
devisees.  He  might  consequently  have  executed  a  memo- 
rial for  the  registry  of  the  will;  and  if,  knowing  of  the  devise, 
he  continued  thus  to  defeat  it,  by  making  a  conveyance  as 
heir,  his  intention  was  certainly  fraudulent ;  but  nevertheless 
in  equity,  even  the  purchaser  from  the  heir  would  still  gain 
priority  by  registering,  unless  he  also  had  notice  of  the  will. 

Without  deciding  that  infancy  can  under  no  circum- 
stances form  an  impediment,  it  is  sufficient  to  determine 
that  it  cannot  be  allowed  as  such  upon  the  evidence  given 
in  this  case. 

We  do  not  say,  that  because  the  plaintiff  has  not  been 
evicted,  she  could  bring  no  action  upon  this  covenant, 
supposing  the  defendant  to  have  had  no  title  when  he 
conveyed  to  her;  nor  do  we  say,  that  she  must  necessarily, 
under  such  circumstances,  be  confined  to  nominal  damages. 
But  she  is  not  entitled  to  a  verdict,  in  our  opinion,  because 
she  has  not  shewn  the  defendant's  title  to  have  been  bad, 
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and  because  she  is,  besides,  clearly  premature  in  bringing 
this  action,  since  the  devisees,  when  they  come  of  age,  may, 
for  all  we  can  tell,  suffer  six  months  to  elapse  without 
registering,  and  then  the  heir's  title,  or  rather  the  title  derived 
from  him,  will  be  confirmed  unquestionably.  f 


Duggan  v.  Borland. 

Promissory  note — Bearer — Declaration. 

In  a  declaration  by  the  holder  of  a  promissory  note  payable  to  bearer,  it  is 
not  necessary  to  aver  that  the  note  "was  assigned  over  and  delivered  to  the 
plaintiff. 

Declaration  upon  a  promissory  note  of  the  defendant,  made 
payable  to  Heman  Wadham,  or  bearer.  The  defendant 
demurred  specially  to  the  declaration,  assigning  for  cause, 
that  it  does  not  appear  that  the  note  was  ever  assigned  or 
otherwise  transferred  to  the  plaintiff,  nor  but  that  it  might 
have  been  delivered  over  to  the  plaintiff  merely  as  agent  or 
attorney  for  Wadham  :  and  also  because  it  is  not  averred 
that  the  defendant  had  notice  of  the  delivery  of  the  note  to 
the  plaintiff,  who  sued  as  bearer. 

Per  Cur. — We  are  of  opinion  that  there  is  no  ground 
for  this  demurrer;  the  note  is  payable  to  bearer;  the 
declaration  avers  that  the  payee  delivered  it  to  the  plaintiff, 
who  became  necessarily  the  bearer  and  entitled  as  such  to 
sue  upon  it. 

With  regard  to  notice  :  the  original  promise  in  the  in- 
strument is  to  pay  to  the  bearer  ;  the  right  accrues  upon  the 
delivery,  and  the  bringing  the  action  is  all  the  notice  that 
is  necessary,  however  reasonable  it  may  seem  that  the 
maker  of  the  note  should  first  be  made  aware  of  the  assign- 
ment. 

The  point  has  been  decided  in  respect  to  a  note  payable 
to  order,  in  the  case  of  Reynolds  v.  Davies  (1.  B.  & 
P.  625.) 
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Doe  ex  dem.  West  v.  Howard. 

Intrusion. 

A  continuance  in  possession  of  land,  under  an  erroneous  impression  that  it 
was  their  own,  of  intruders,  as  against  the  Crown,  after  grant  made,  is  not 
a  disseizin  of  the  grantee. 

On  the  10th  January,  1833,  a  patent  from  the  Crown 
issued  to  one  John  Johnson  for  Lot  24,  in  the  7th  conces- 
sion of  Yonge. 

For  more  than  20  years  before  the  patent  issued,  Howard, 
the  defendant,  and  those  under  whom  he  claimed,  being  the 
proprietors  of  the  adjoining  lot  No.  23,  had  encroached 
upon  lot  24,  occupying  a  portion  of  it  adjoining  the  lot  23. 
They  pretended  no  right  to  any  part  of  24,  but,  they  main- 
tained that  the  limits  of  23  extended  to  a  post  or  monument, 
according  to  which  they  would  have  considerably  more,  and 
the  owner  of  lot  24  less,  than  their  due  quantity  of  land. 

At  the  time  the  patent  issued  Howard  was  in  possession 
of  this  piece  of  lot  24,  maintaining  that  it  was  part  of  23. 
Johnson,  it  appeared,  was  aware  of  the  encroachment  when 
he  received  his  patent :  he  did  not  however  bring  any  action 
to  dispossess  Howard,  but  on  the  16th  of  April,  1834,  he 
sold  the  south  half  of  lot  24  to  the  lessor  of  the  plaintiff, 
who  was  a  surveyor,  and  well  knew  when  he  purchased  that 
Howard's  possession  did  not  conform  to  the  true  limit. 
The  conveyance  to  the  lessor  of  the  plaintiff  was  by  bargain 
and  sale ;  the  description  did  not  mark  out  the  land  by 
any  natural  or  visible  boundary,  but  commencing  at  the 
south-east  angle  of  the  lot  proceeded  by  courses  and  dis- 
tances around  the  half  lot  to  the  place  of  beginning. 

This  action  was  brought  to  recover  possession  from 
Howard  of  the  disputed  piece  of  land. 

It  was  proved  to  the  satisfaction  of  the  jury  at  the  trial 
before  Macaulay^  J.,  at  Brockville,  that  the  monument  on 
which  Howard  relied  was  not  the  true  monument  marking 
the  limits  of  lot  23,  and  that  according  to  the  original 
survey  lot  24  covered  a  considerable  piece  of  land  of  which 
Howard  was  in  possession.  Upon  this  point  there  seemed 
to  be  no  doubt,  whatever  might  have  been  the  opinion 
of  Howard  and  those  from  whom  he  claimed. 

The  learned  judge,  however,  with  a  view  to  legal 
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objections,  which  were  raised  at  the  trial,  requested  the 
jury  to  say  whether  the  defendant  had  ousted  or  disseised 
the  grantee  of  the  Crown  (Johnson),  knowing  that  the 
King's  grant  was  made,  and  before  Johnson  conveyed  to  the 
essor  of  the  plaintiff. 

The  jury  were  of  opinion  on  the  evidence  that  Howard 
had  so  ousted  or  disseised  Johnson. 

The  jury  also  found  that  the  improvements  made  on  lot 
24,  by  Howard  or  those  who  preceded  him,  were  made  in 
consequence  of  an  erroneous  survey,  which  was  made  before 
the  original  Crown  survey — and  they  assessed  the  value  of 
the  land,  and  the  value  of  the  improvements,  at  the  request 
of  the  learned  judge,  supposing  that  the  case  might  be  found 
to  come  within  the  stat.  59  Geo.  III.,  ch.  14,  sec.  12. 

The  jury  being  satisfied  that  the  tract  in  dispute  was  part 
of  lot  24,  found  a  verdict  for  the  plaintiff,  and  it  was  left 
to  the  defendant  to  renew  in  banc,  the  legal  objections 
which  he  took  at  the  trial  to  the  plaintiff's  recovery. 

Robinson,  C.  J. — It  has  been  contended  on  the  part  of  the 
defendant  that  Johnson  was  disseised  by  Howard,  and 
therefore  on  the  principles  of  the  common  law  was  disabled 
from  making  the  conveyance  to  West. 

2ndly.  That  at  all  events,  having  been  a  year  out  of 
possession  after  his  title  accrued  and  next  before  he  executed 
the  conveyance,  the  statute  32  H.  VIII.,  against  buying 
and  selling  pretended  titles,  made  the  deed  to  West  void. 

I  cannot  agree  in  either  of  these  positions.  When  the 
owner  of  lot  23  first  took  possession  of  part  of  24,  claiming 
it  as  part  of  23,  he  was  a  mere  trespasser  upon  the  lands  of 
the  King,  who  can  never  be  disseised,  but  in  the  eye  of  the 
law  is  always  in  actual  possession  of  his  estate — he  gained 
no  seizin  by  this  tortious  act — and  the  King,  notwithstanding 
the  intrusion,  could  grant  an  estate  in  possession,  and  his 
grantee  took  under  the  letters  patent  an  estate  in  fee  simple 
in  possession,  and  was  fully  and  actually  seised,  notwith- 
standing he  might  be  put  to  his  ejectment  before  he  could 
get  into  actual  visible  possession  of  the  property.  It  is  of 
no  consequence  to  inquire  whether  this  adverse  possession 
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had  continued  more  than  20  years,  because,  the  estate  being 
in  the  Crown  the  Statute  of  Limitations  did  not  begin  to  run 
until  the  patent  issued. 

And  with  respect  to  disseizin,  I  am  further  of  the  opinion 
that  if  the  title  to  24  had  been  in  Johnson  when  the  owner  of 

23  first  entered,  it  would  not  have  been  a  disseizin  under  the 
circumstances,  because  the  encroaching  upon  an  unoccu- 
pied lot  of  land,  in  consequence  of  an  erroneous  survey,  or 
of  an  erroneous  impression  as  to  the  true  boundary,  does 
not  place  the  person  thus  encroaching  necessarily  on  the 
footing  of  a  disseizor,  though  he  is  undoubtedly  a  trespasser. 
His  occupation  took  its  rise  in  no  defiance  of  another's  right ; 
he  had  no  idea  of  occupying  the  freehold  of  the  owner  of 

24  ;  he  imagined  himself  to  be  on  23,  his  own  land.  The 
grounds  upon  which  I  hold  this  not  to  be  a  disseizin  have 
been  explained  by  me  in  former  cases,  and  particularly  I 
think  in  a  late  case  of  Denison  v.  Chew  (5  0.  S.  161.) 

By  the  common  law  I  take  it  that  a  grantee  of  the  Crown, 
notwithstanding  the  continued  possession  of  an  intruder  on 
the  Crown,  who  was  a  mere  trespasser,  may  convey  by 
bargain  and  sale. 

The  distinction  between  being  dispossessed  and  disseised 
is  well  explained  in  Co.  Litt  152-6,  and  a  man  if  not 
disseised  is  not  prevented  from  conveying  by  bargain  and 
sale  because  there  is  a  mere  trespasser  on  his  land. 

Then  as  to  the  statute  32  H.  VIII.,  eh.  9,— did  that 
disable  Johnson  from  conveying  simply  because  he  had  not 
been  in  possession  for  a  year  ?  It  is  not  very  easy  to  obtain 
precise  notions  of  the  intended  operation  of  a  statute  which 
in  the  first  instance  was  passed  to  meet  the  evils  of  a  state 
of  society  which  no  longer  exists  in  any  country  under 
British  law,  and  which  has  been  for  ages  so  little  adverted 
to  that  the  cases  are  exceedingly  rare  in  which  the  statute 
has  been  the  subject  of  legal  decision.  In  most  treatises 
upon  the  law  respecting  real  estate  its  provisions  are  but 
slightly  alluded  to  and  in  very  general  terms,  and  some 
most  respectable  and  comprehensive  works  are  silent 
altogether  respecting  it.  Still,  undoubtedly,  we  must  respect 
the  statute,  and  carry  its  provisions  into  effect  according  to 
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our  underst  anding  of  them,  with  such  help  as  we  can  glean 
from  the  few  decisions  that  have  taken  place.  We  cannot 
disregard  it  as  being  obsolete,  more  especially  since  in  this 
province  actions  have  been  sustained  upon  the  statute 
within  our  recollection. 

In  Plowden  77,  referred  to  in  the  argument,  Montague 
C.  J.  intimates  diat  the  statute  has  made  no  change  in  the 
common  law  further  than  by  annexing  a  penalty.  If  this 
be  so,  then  it  must  follow,  that  as  a  person*who  had  not  lost 
the  seizin  of  his  estate  could  convey  at  common  law,  the 
statute,  if  it  was  intended  to  make  no  change  in  this 
respect,  was  meant  only  to  apply  to  cases  where  the  holder 
of  the  title  could  be  considered  as  having  been  disseised, 
and  not  to  all  cases  where  there  has  been  an  adverse 
possession  for  a  year..  In  Doe  ex  dem.  Souter  v.  Hull 
(2  D.  &  R.  38),  Abbott,  C.  J.  observes,  t£  I  know  of  no 
authority  which  says  that  a  mere  wrongful  possession 
divests  the  estate  of  the  party  against  whom  the  possession 
is  adversely  held and  in  the  same  case  Bayley  J.  says,  "In 
order  to  bar  the  power  of  devising  a  right  of  entry,  there 
must  be  an  actual  disseizin  of  the  devisor.  A  mere 
adverse  possession  will  not  suffice  ;  he  must  be  completely 
ousted  of  the  freehold." 

But  it  seems  clear  that  if  the  statute  had  the  effect  of 
rendering  all  conveyances  void  which  are  made  contrary  to 
its  prohibition,  it  would  defeat  some  conveyances  which 
would  not  be  void  at  common  law  upon  the  ground  of  the 
grantor  being  disseised :  because  I  take  it,  if  a  man  has 
been  in  possession,  but  not  for  a  year,  and  his  title  being 
contested,  he  sells  for  the  purpose  of  maintenance,  he  would 
incur  the  penalty  of  the  statute,  and  yet  being  in  possession 
he  was  capable  ot  conveying  at  common  law. 

To  hold  that  in  every  case  in  which  the  statute  would 
subject  the  buyer  and  seller  to  the  penalty  the  deed  would 
be  void,  is  going  further  than  I  am  at  present  prepared  to 
do.  Of  course  where  the  deed  would  be  void  at  common 
law,  as  being  made  by  a  person  not  seised  of  the  estate,  it 
is  unnecessary  to  advert  to  the  statute  in  determining  upon 
3o 
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the  validity  of  the  conveyance.  Where  the  deed  would  not 
be  void  upon  this  common  law  principle,  but  we  are  to 
determine  simply  on  the  ground  (which  has  been  established 
by  many  modern  decisions)  that  anything  attfCmpted  to  be 
done  in  violation  of  a  statute  prohibiting  it  rand  awarding 
a  penalty,  is  nugatory  as  between  the  parties  to  such 
transaction  ;  then,  in  such  cases  my  opinion  is,  that  we 
are  not  to  take  up  with  this  principle  as  invariably 
applicable  in  all  such  cases.  We  must  regard  the  provisions 
and  language  of  the  statute,  and  we  may  find  something 
there  that  clearly  discovers  the  intention  of  the  Legislature, 
not  to  make  void  the  act,  but  to  punish  the  commission  of  it. 

In  this  case  the  language  of  the  second  clause  of  the 
statute  is  such  as  to  raise  a  doubt  as  to  the  intention  of  the 
Legislature  in  this  respect ;  for  it  enacts  that  the  buyer 
and  taker  of  the  lands  shall  forfeit  the  value  of  the  lands  so 
by  him  bought  and  taken — which  seems  rather  to  contradict 
the  inference  that  in  such  case  he  takes  nothing. 

And  if  nothing  passes  by  the  deed  in  such  cases,  the 
effect  of  the  penalties  imposed  would  be  this  ;  the  estate 
would  remain  in  the  bargainor,  who  would  retain  it  and 
the  money  received  from  the  buyer,  being  liable,  on  the 
other  hand,  to  pay  a  penalty  equal  to  the  value,  which 
would  leave  him  in  fact  where  he  was  before  he  made  the 
deed,  while  the  defeated  buyer  loses  the  land  and  his 
money,  which  he  could  not,  be  allowed  to  recover  back 
in  an  action,  and  pays  the  penalty  besides  ;  thereby  for- 
feiting treble  the  value  of  the  land,  though  he  must  be 
generally  the  more  innocent  party  of  the  two.  I  cannot 
easily  reconcile  to  myself  a  construction  which  would 
leave  things  on  such  a  footing. 

But  in  the  case  before  us  it  seems  to  me  clear  that  the 
statute  32  H.  VIII.  has  no  application.  Howard  had  only 
possession  of  that  part  of  24  which  he  imagined  formed  part 
of  23  ;  he  made  no  claim  to  24.  Johnson,  on  the  other  hand, 
was  in  possession  of  24,  claiming  nothing  more  than  24, 
and  only  not  having  possession  of  this  part  of  it  because  the 
owner  of  23  was  in  adverse  possession,  believing*  and 
claiming  it  to  be  part  of  23. 
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There  was  no  defiance  of  the  right  of  Johnson  to  lot  24 
intended  by  Howard ;  that  right  was  not  in  dispute. 
Howard's  possession  of  that  part  of  24  which  he  affirmed  lo 
be  part  of  23  cannot  be  deemed  a  dispossession  of  Johnson 
extending  to  the  whole  of  24,  but  only,  at  the  most,  of  that 
part  which  he  occupied,  and  the  possession  of  that  was  held 
in  consequence  of  an  erroneous  impression  respecting  the 
boundary. 

To  apply  the  Statute  of  Maintenance  to  such  a  case 
would  be  to  hold  that  a  person  having  a  lot  of  land,  on 
which  his  neighbour  has  encroached  in  placing  the  division 
fence,  must  discover  the  error  and  dispossess  him  before  he 
conveys  to  another,  or  else  that  portion,  however  small,  will 
in  case  of  his  conveying  the  lot  become  thenceforward  a 
separate  estate  and  held  under  a  different  title,  and  will 
remain  in  him  notwithstanding  his  conveyance  of  the  whole 
lot ;  so  that  his  vendees  or  his  assigns  can  never  sustain  an 
action  against  the  adjacent  neighbor  for  the  small  piece  of 
land  which  he  has  possessed,  in  consequence  of  the  boundary 
never  having  been  correctly  ascertained.  The  statute  has 
never  been  so  applied,  though  in  this  province  numerous 
cases  have  come  under  the  cognizance  of  this  Court,  where 
it  ought  to  have  obstructed  the  plaintiff's  recovery  in  cases 
turning  upon  boundary,  if  the  statute  did  apply  upon  such 
facts. 

It  was  in  this  case,  I  think,  that  the  trial  of  a  qui  tarn 
action  for  the  penalty  under  32  H  VIII.  ch.  9  came  on 
before  me  at  the  assizes  at  Brockviile,  two  years  ago,  but 
it  seemed  to  me  to  admit,  of  no  doubt  that  the  action  could 
not  be  maintained.  Johnson  simply  conveyed  lot  24  as  it 
was  described  to  him  in  his  grant  from  the  Crown.  The 
doubt  was  whether  it  embraced  the  piece  of  which  Howard 
was  in  possession,  and  it  was  contended  at  that  time  that  it 
did  not,  in  which  case,  as  Johnson  only  conveyed  lot  24, 
he  could  not  be  said  to  have  incurred  the  penalty  of  the 
statute,  merely  because  it  was  imputed  to  him  that  he 
intended  West  should  claim  under  it  a  piece  of  land  of 
which  he  had  not  been  in  possession. 

With  respect  to  assessing  the  damages  for  improvements, 
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I  think  the  last  clause  in  the  statute  of  1818  respecting 
erroneous  surveys  extends  only  to  cases  of  error  in  the 
original  running  of  the  lines,  and  to  the  change  afterwards 
made  in  the  possessions  of  the  adjacent  proprietors  by 
correcting  that  error,  in  conformity  to  the  new  principle 
established  by  that  statute.  It  was  never  meant  by  the 
Legislature  that  an  error  arising  from  a  party's  employing 
an  unskilful  surveyor,  should  come  under  this  provision, 
and  more  especially  when  that  survey  was  made  (as  in  this 
case)  before  the  original  Government  survey. 

I  think  the  verdict  for  the  plaintiff  in  this  case  should  stand. 

I  will  add,  that  in  my  opinion  the  recent  statute  amend- 
ing the  law  respecting  real  property  makes  no  change 
that  Can  affect  the  decision  of  this  question. 

The  clause  in  that  statute  which  relates  to  the  limitation 
of  actions  is  closely  taken  from  the  late  English  statute. 

The  object  is  evidently  to  quiet  possessions  by  compelling 
a  person  having  a  title,  if  he  ever  means  to  assert  it,  to 
assert  it  within  twenty  years,  and  it  goes  so  far  in  order  to 
accomplish  this  that  it  makes  even  a  tenant  at  will  an 
adverse  holder  after  a  year,  so  that  after  twenty  years,  unless 
something  has  been  done  in  the  mean  time  to  shew  that  he 
allowed  the  right  of  the  landlord,  he  would  gain  a  title 
Notwithstanding  this,  if  before  the  twenty  years  a  question 
arises  ( as5  at  the  end  of  five  or  six  years)  as  to  the  effect  of  the 
defendant's  possession,  that  must  be  decided  on  the  princi- 
ples of  the  common  law,  according  to  the  nature  of  his 
occupation,  construed  by  this  late  act.  Such  tenant  at  will 
is  not  a  disseizor  because  this  statute  makes  the  Statute  of 
Limitations  run  against  him  after  a  year. 

Sherwood,  J. — From  the  evidence  given  at  the  trial,  it 
appears  the  defendant  took  possession  of  the  land  in  question 
while  the  legal  estate  and  possession  were  in  the  Crown. 
It  also  appears  the  king  granted  the  land  in  fee  to  one 
Johnson  on  the  10th  of  January,  1833.  The  defendant  did 
not  prove  any  license  or  permission  from  the  Crown  to  take 
possession  of  the  premises,  but  claimed  to  hold  them  as  part 
of  lot  23,  to  which  I  believe  he  had  a  legal  title.  The 
land  in  question,  however,  formed  no  part  of  that  lot,  but 
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was  comprised  in  the  south  half  of  lot  24,  which  was  granted 
to  Johnson.  Under  such  circumstances,  I  think  the 
defendant  must  be  considered  as  an  intruder  on  the  posses- 
sion of  the  Crown  when  the  grant  was  made  to  Johnson. 
Taking  that  view  of  the  case,  it  appears  to  me  the  legal 
possession  was  in  the  Crown  at  the  time  of  the  grant,  and 
that  the  King's  grant  conveyed  the  same  possession  to! 
Johnson  the  grantee.  The  defendant  alleges  that  Johnson 
was  disseized  by  him  before  he  conveyed  to  West 
the  lessor  of  the  plaintiff,  and  the  jury  have  found  that 
fact.  The  jury  say  Johnson  was  disseised  by  the  defen- 
dant. It  is  therefore  necessary  to  consider  whether  there 
was  any  evidence  sufficient  to  warrant  this  finding  of  the 
jury.  In  Co.  Lit.,  277  disseizin  is  denned  to  be  "  a 
wrongful  putting  out  of  him  that  is  actually  seised  of  a 
freehold,"  and  in  181  a  it  is  said  tc  that  every  entry  is  no 
disseizin  unless  there  be  an  ouster  also  of  the  freehold." 

"  A  bare  entry  on  another  without  expulsion  makes  such  a 
"  seizin  only  that  the  law  will  adjudge  him  in  possession 
"  who  has  the  right,"  "  but  it  will  not  work  a  disseizin  or 
"  abatement  without  actual  expulsion." — Salk  246.  In 
Co.  Lit.,  271  a,  it  is  also  said,  "If  a  man  entereth  into  land 
"  of  his  own  wrong  and  take  the  profits,  his  words  to  hold 
"  it  at  the  will  of  the  owner  cannot  qualify  his  wrong,  but 
"  he  is  a  disseizor."  A  wrongful  entry  into  the  land  of 
another  and  taking  the  profits  seems  therefore  equivalent  to 
an  actual  expulsion,  and  where  such  person  enters  generally 
he  will  be  a  disseizor  of  the  fee  simple,  but  if  he  enter 
claiming  a  particular  estate,  such  as  a  term  for  years  or  the 
like,  where  there  is  a  particular  estate,  he  will  become 
tenant  of  that  particular  estate,  and  will  commit  no  wrong 
beyond  such  estate. — 3  Mad.,  96,  2  Prest.  Con.  321.  A 
tenant  for  years,  by  elegit,  and  some  others,  may  also  effect 
an  actual  disseizin  of  the  freehold  estate  by  making  a 
feoffment  in  fee  with  livery  of  seizin. 

In  the  case  of  Beck  ex  dem.  Fry  v.  Phillips  (Burr.  2831) 
Lord  Mansfie]d  said,  "  When  you  have  the  right  of  posses- 
sion you  are  not  disseized.  If  you  are  reduced  to  a  right 
of  action,  that  is  another  thing."     The  King  had  the 
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possession  and  right  of  possession  when  he  granted  the 
land  to  Johnson,  and  the  defendant,  being  an  intruder  on  the 
King's  possession  and  continuing  the  occupation  without 
the  license  or  permission  of  the  Crown,  could  sustain  no 
action  of  trespass  against  a  stranger  for  entering  on  the  land. 
In  Bac.  Abr.  title  Trespass,  page  656,  it  is  laid  down 
as  a  principle  that,  in  order  to  sustain  trespass  "  there  must 
"  not  only  be  a  possession,  but  it  must  be  a  lawful  one,  for 
u  an  intruder  into  land  does  not  gain  by  the  intrusion  such 
"a  possession  as  will  enable  him  to  maintain  an  action  of 
"trespass  quare  clausum  /regit."  In  support  of  this  position 
is  cited  4  Leon.  184,  and  Godbolt  133  ;  and  although  Bayley 
J.,  in  the  case  of  Harper  v.  Charlesworth  (4  B.  &  G. 
574,)  upon  the  authority  of  a  case  in  Aleyn  10,  11,  seems  to 
think  an  intruder  may  sustain  an  action  of  trespass  against 
a  stranger,  still  the  case  then  before  the  Court  was 
decided  in  favor  of  the  plaintiff,  on  the  ground  that  he  was 
not  an  intruder,  because  he  held  the  possession  with  the 
consent  of  the  Crown.  The  law,  therefore,  as  stated  by 
Bacon,  is  undoubtedly  correct,  because  it  is  consonant 
with  all  the  cases  which  are  now  considered  as 
authority. 

I  think  it  was  necessary  to  establish  a  disseizin  in  this 
case,  to  prove  that  the  defendant,  claiming  the  estate  in 
fee,  entered  upon  the  possession  of  Johnson  and  expelled 
him,  or  that  he  entered  upon  his  possession,  so  claiming 
the  freehold,  and  took  the  profits  of  the  land. 

It  is  not  at  all  pretended  that  a  disseizin  took  place  by 
means  of  a  feoffment ;  and  consequently,  if  there  were  a 
disseizin,  it  must  have  occurred  in  one  of  the  two  ways  just 
stated — namely,  that  the  defendant  entered  upon  the 
possession  and  expelled  Johnson,  or  entered  upon  his 
possession  and  took  the  profits  against  his  will  and  consent, 
and  professing  to  be  the  owner  himself.  The  facts  of 
the  case  shew  that  no  disseizin  took  place  in  either  of  these 
ways.  The  defendant  entered  upon  the  possession  of 
the  King  and  continued  there  after  the  Crown  granted 
the  land  to  Johnson,  therefore  no  disseizin  followed  the 
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occupation  of  the  land  of  the  defendant,  for  the  King  cannot 
be  disseised ;  and  I  incline  to  think  no  disseizin  was 
occasioned  by  the  tortious  continuance  of  the  first  occupation, 
because  the  defendant  or  those  under  whom  he  claims 
never  entered  upon  the  possession  of  Johnson,  but  upon  that 
of  the  Crown.  Their  entry  amounted  to  a  wrong,  but  not  - 
to  a  disseizin,  and  its  character,  I  think,  has  not  since  been 
changed  by  any  act  of  the  parties  during  the  continuance 
of  the  defendant  having  first  occupation. 

As  Johnson  was  not  disseized  of  the  land,  he  continued  to 
hold  the  possession  in  law  by  virtue  of  the  King's  patent, 
and  might  well  convey  the  freehold  by  the  deed  of  bargain 
and  sale,  which  he  executed  to  the  lessor  of  the  plaintiff, 
unless  the  statute  32  H.  VIII.  ch.  9,  sec.  2,  against  buying 
or  selling  pretended  rights  or  titles  to  lands,  would  prevent 
him. 

That  statute  enacts,  that  no  person  or  persons  whatso- 
ever "  shall  bargain,  buy  or  sell,  or  by  any  ways  or  means 
"  obtain,  get  or  have,  any  pretended  right  or  titles ;  or  take, 
14  promise,  grant  or  covenant  to  have  any  right  or  title  of  any 
"  person  or  persons,  in  or  to  any  manors,  lands,  tenements  or 
u  hereditaments  (except  such  person  or  persons  which  shall 
"  so  bargain,  sell,  give,  grant,  covenant,  or  promise  the  same, 
u  their  ancestors,  or  they  by  whom  he  or  they  claim  the 
"  same,  have  been  in  possession  of  the  same,  or  of  the 
tc  reversion  or  remainder  thereof,  or  taken  the  rents  or  profits 
"  thereof,  by  the  space  of  one  whole  year  next  before  the 
"  said  bargain,  covenant,  grant,  or  promise  made)  ;  upon 
a  pain,  that  he  that  shall  make  any  such  bargain,  sale, 
"  promise,  covenant  or  grant,  to  forfeit  the  whole  value  of  the 
"  lands,"  &c,  "  and  the  buyer  and  taker  thereof,  knowing 
"  the  same,  to  forfeit  also  the  value  of  the  said  lands,"  &c. 

The  act  imposes  a  penalty  in  two  instances  upon  the 
sale  of  the  title  to  lands  by  any  person  who  has  not  been 
in  possession  of  the  same,  or  of  the  reversion  or  remainder 
thereof,  or  of  the  rents  or  profits,  either  by  himself  or  through 
the  agency  of  those  from  whom  he  claims,  for  the  space  of 
one  whole  year  next  before  the  sale  :  1st,  When  the  vendor 
has  only  a  pretended  title  ;  2dly.  When  he  has  a  valid  title. 
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As  the  act  expressly  prohibits  the  sale  of  land  by  a  person 
out  of  possession,  1  incline  to  think  that,  when  the  vendor 
is  once  liable  to  the  penalty,  the  deed  which  he  gives  to 
evidence  the  title  must  be  void  in  law.  In  the  case  of 
Bartlett  v.  Vinor  (Carth.  252,)  Holt  C.  J.,  observed,  u  Every 
"  contract  made  for  or  about  any  matter  which  is  prohibited 
"  and  made  unlawful  by  any  statute  is  a  void  contract, 
"  though  the  statute  itself  doth  not  mention  that  it  shall  be 
"  so,  but  only  inflicts  a  penalty  on  the  offender,  because  a 
"penalty  implies  a  prohibition,  though  there  are  no  prohibi- 
tory words  in  the  statute."  In  the  case  of  De  Begnis  v. 
Armistead  (10  Bing.  107),  the  doctrine  of  Lord  Holt  is  fully 
recognized,  and  that  case  was  determined  on  the  same 
principle.  In  Comyns  v.  Boyer  (Cro.  Eliz.  485)  the  Court 
held  otherwise,  but  that  case  is  decidedly  overruled  in 
Drury  v.  Defontaine  (1  Taunt.  131.)  Mansfield  C.  J. 
observes,  in  allusion  to  the  case  of  Comyns  v.  Boyer,  "  the 
tc  Court  determined  that  the  holding  a  fair  on  that  day 
"  would  be  illegal,  but  the  contract  would  not  be  void. 
"  The  law  is  since  changed,  and  if  any  act  is  forbidden 
"  under  a  penalty,  a  contract  to  do  it  is  now  void." 

As  the  statute  32  H.  VIII.  ch.  9,  sec.  2,  not  only 
prohibits  sales  of  titles  to  lands  where  the  vendor  is  out  of 
possession,  as  mentioned  in  that  act,  but  also  inflicts  a 
penalty  for  making  such  sale,  the  conveyance  by  which 
the  sale  is  effected  seems  necessarily  to  be  a  nullity,  con- 
formably to  the  decisions  just  cited. 

It  appears  that  the  King  granted  the  land  in  question  to 
Johnson  on  the  10th  of  January,  1833,  and  he  conveyed  to 
the  lessor  of  the  plaintiff  in  April,  1834,  more  than  a  year 
after  the  date  of  the  patent  from  the  Crown.  The  question 
then  is,  whether  he  was  in  possession  when  he  conveyed ; 
for  it  is  quite  clear  that,  after  the  patent  issued  to  him,  the 
Crown  was  out  of  possession,  and  therefore  the  possession 
must  have  been  either  in  the  defendant  or  in  Johnson.  I 
have  already  alluded  to  this  point  in  considering  whether 
there  had  been  a  disseizin  by  the  defendant,  but  it  now 
becomes  necessary  to  enter  into  the  subject  with  more 
particularity.    It  is  a  maxim  well  established  in  law  that 
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the  King  cannot  be  disseised — 10  Co.  112,  in  Legat's  case, 
where  the  old  authorities  are  cited.    A  man  cannot  be 
indicted  for  a  forcible  entry  into  the  possession  of  the  King, 
because  the  King  cannot  be  disseised — Dalt.  Just.  303, 
The  following  passage  in  6  Bac.  Abr., "  Prerogative"  E.  6, 
seems  to  me  conclusive  to  shew  that  Johnson  was  not  dis- 
seised :  "  There  can  be  no  tenant  at  sufferance  against  the 
King,  but  he  who  holdeth  over  is  an  intruder  ;  because  no 
laches  can  be  imputed  to  the  King  for  not  entering.  There- 
fore if  the  King  be  seised  in  fee  of  the  manor  of  B.,  and  a 
stranger  erect  a  shop  in  a  vacant  plot  of  it,  and  laketfrthe 
profit  without  paying  any  rent  to  the  King,  and  afterward 
the  King  grant  over  the  manor  in  fee,  and  the  stranger 
continueth  in  the  shop  and  occupy  it  as  before,  this  is  no 
disseizin  ;  forthe  first  entry  of  the  stranger  was  no  disseizin, 
but  an  intrusion  on  the  King's  possession  ;  for  that  the 
King's  title  appearing  on  record  the  entry  in  pais,  which 
is  not  an  act  of  equal  notoriety,  will  not  divest  it  out  of 
him.  If  then  the  King  is  not  disseised,  his  conveyance  of 
the  freehold  is  good,  and  the  grantee  is  seised  by  virtue  of 
it,    and  consequently  cannot  be  said  to  be  disseised  by 
the  stranger,  who  has  made  no  entry  on  him  after  the 
King's  conveyance,  but  only  continued  the  old  interest, 
which  he  had  before  the  grant ;  and  so  remains  an 
intruder  still,   and   liable  to   an  action  of  trespass  or 
ejectment  for  it.'' 

The  King's  patent  to  Johnson  had  the  same  effect  in  law 
to  convey  the  estate  as  a  deed  of  feoffment  from  one  subject 
to  another  without  livery  of  seizin—  Bar  wick's  case,  5  Co. 
93.;  Bac.  Abr.,  title  Prerogative  F.  3  ;  Plow.  232 ;  and 
therefore  it  will  be  proper  to  examine  how  a  feoffment 
with  livery  of  seisin  operates.  It  is  clear  that  it  transfers  the 
property  and  the  possession  to  the  feoffee  at  the  same  time— 
4  Cruise,  103.  Johnson  therefore  had  both  the  property  and 
possession  in  April,  1834,  when  he  conveyed  to  the  lessor 
of  the  plaintiff,  and  might  have  sustained  trespass  or 
ejectment  against  the  defendant. 

If  the  freehold  had  been  in  a  private  individual  and  not  in 
the  Crown,  when  the  defendants  entered  on  the  land,  j[ 
3  p  vol,,  v. 
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incline  to  think  that,  even  in  that  case,  there  would  have 
been  no  disseizin  occasioned  by  the  entry  and  occupation 
of  the  defendant.  According  to  the  opinion  of  Lord 
Ellenborough,  in  12  East  141.  "disseizin  imports  an  ouster 
of  the  rightful  tenant  from  the  possession  and  occupation 
of  the  freehold  tenure  ;"  and  in  3  Price  575  it  was  held  that 
an  entry  is  not  a  disseizin  in  fact,  unless  it  be  forcible,  or 
with  a  manifest  intention  to  disseise. 

In  my  opinion,  the  taking  possession  of  land  without 
claiming  the  estate  is  a  mere  act  of  trespass,  and  is  consi- 
dered in  this  light  by  Abbott,  C.  J,,  in  2  D.  &  R.  41, 
where  he  says,  "  I  know  of  no  authority  which  says  that  a 
mere  wrongful  possession  divests  the  estate  of  the  party 
against  whom  the  adverse  possession  is  held.  If  the 
argument  is  to  be  carried  to  that  extent,  a  mere  adverse 
possession  might  be  made  equivalent  to  a  fine  and 
feoffment." 

The  premises  claimed  by  the  lessor  of  the  plaintiff  are  a 
part  of  Lot  No  24,  to  which  the  defendant  had  no  claim 
whatever,  but  he  entered  into  the  possession  of  it  errone-> 
ously,  and  supposing  it  formed  part  of  Lot  No.  23 ;  and  I 
think  it  a  fair  inference  to  be  drawn  from  this  fact,  that  he 
would  never  have  taken  possession  had  he  known  the  land 
was  a  part  of  a  lot  No.  24,  to  which  he  pretended  no 
title  or  claim.  He  was  undoubtedly  mistaken  in  his 
opinion  of  the  locality  of  his  land.  How  then  can  it  be 
alleged  that  he  intended  to  usurp  the  freehold  in  lot  No. 
24,  When  in  fact  he  intended  to  take  possession  of  a  part 
of  lot  No.  23  and  not  of  24  ? 

In  no  possible  view  of  the  case,  therefore,  can  it  properly 
be  alleged  there  could  have  been  a  disseizin  under  the 
circumstances  in  which  the  defendant  took  possession., 
whether  the  King  or  a  subject  had  the  estate  in  the  land.  If 
Johnson  were  not  disseised,  then  he  had  the  possession, 
notwithstanding  the  wrongful  act  of  the  defendant  in  going 
upon  the  land  through  a  mistake  of  the  boundaries  of  the 
lot  which  he  claimed,  but  not,  as  it  appears  to  me,  with 
the  intention  of  claiming  the  freehold  in  any  other  lot. 

Another  question  remains  to  be  determined,  before  the 
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lessor  of  the  plaintiff  can  enter  a  judgment  on  the  verdict 
rendered  in  his  favour — namely,  whether  the  defendant  is 
entitled  by  law  to  claim  compensation  for  the  improvements 
made  by  him  while  in  possession  of  the  land.  This  must 
depend  on  the  construction  of  the  59th  Geo.  III.  c.  14,  which 
directs  in  what  manner  the  division  lines  between  lots 
shall  thereafter  be  ascertained.  The  line  which  misled  the 
defendant  does  not  appear  to  have  been  run  by  a  licensed 
surveyor,  and  was  run  before  the  passing  of  that  act.  These 
facts,  in  my  opinion,  do  not  entitle  the  defendant  to  any 
damages.  The  12th  sec.  of  the  statute  in  substance  enacts, 
that  when  any  action  of  ejectment  is  brought  by  any 
person  who,  after  the  lines  have  been  established  by  virtue 
of  that  act,  shall  be  found  to  have  improved  on  lands  not 
his  own,  in  consequence  of  unskilful  surveyors,  such 
person  shall  have  a  right  to  be  made  good  for  any  loss 
which  he  sustains  from  having  made  improvements  on  the 
land,  to  the  extent  of  what  the  jury  who  are  empannelled  to 
try  the  case  may  think  reasonable  and  proper  under  the 
circumstances  of  the  case. 

This  statute  prohibits  all  persons  from  acting  as  surveyors 
of  land  without  being  licensed  by  the  Governor  of  the 
Province;  it  also  requires,  that  all  chain  bearers  employed 
by  the  surveyor  shall  be  sworn  to  a  correct  performance  of 
their  duty;  it  likewise  establishes  a  general  system  of 
astronomical  and  mathematical  operations  to  discover  the 
true  course  of  all  lines  dividing  lots,  as  well  as  the  correct 
mode  of  tracing  them  to  their  proper  extent.  The  act  is 
compulsory  on  all  licensed  surveyors  to  produce  division 
lines  comformably  to  rules  established  by  the  Legislature  ; 
and  it  appears  to  me  it  was  not  intended  to  allow  any 
compensation  for  improvements  made  in  consequence  of 
erroneous  surveys,  unless  they  were  made  by  persons  acting 
under  the  authority  of  the  Government,  since  the  framing  of 
the  law. 

Every  one  has  a  right  to  suppose  that  surveyors  appointed 
according  to  the  law  are  competent  to  the  performance  of 
their  duty;  but  if  there  should  be  any  instance  to  the  contrary, 
then  it  is  but  reasonable  that  those  who  are  misled  by  the 
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erroneous  proceedings  of  such  authorized  officer  should  not 
sustain  an  injury  in  consequence  of  employing  him.  The 
same  principle,  however,  is  not  applicable  to  those  who 
make  improvements  conformably  to  the  division  lines 
produced  by  unauthorized  surveyors,  because  they  must  be 
supposed  to  employ  such  persons  on  their  own  responsibility, 
and  must  therefore  look  to  them  for  the  consequences  of  their 
errors,  and  not  be  allowed  to  claim  damages  under  a  statute 
whose  policy  clearly  forbids  them  to  employ  such  unlicensed 
surveyors. 

To  allow  damages  in  this  case  to  the  defendant  would 
contravene,  in  my  opinion,  the  intention  of  the  Legislature  ; 
and  therefore  I  am  against  their  allowance.  The  facts  of 
the  case  shew  that  the  surveyor  employed  by  the  defendant 
must  have  been  incompetent  to  the  correct  performance  of 
his  duty ;  but  even  if  he  were  a  skilful  surveyor  and  had  been 
licensed,  still,  as  the  act  is  altogether  prospective  in  its 
enactments,  this  case  would  not  be  found  within  its  scope 
and  provisions. 

Macaulay,  J. — It  is  said  no  disseizin  can  take  place, 
except  where  the  original  entry  constituted  it,  and,  conse- 
quently, that  the  continuance  in  possession,  by  those  who 
were  intruders  upon  the  King,  after  the  grant  to  Johnson, 
would  not  amount  to  a  disseizin  :  but,  notwithstanding  this 
rale,  it  appears  to  me  that  there  was  sufficient  evidence  to 
go  to  the  jury  to  admit  of  their  finding  an  ouster  of  the 
King's  patentee,  from  any  constructive  possession  which  the 
operation  of  the  letters  patent  may  be  supposed  to  have 
imparted  to  him.  It  did  not  appear  that  he  had  actually 
entered  into  any  part  of  the  lot  granted  at  any  time  previous 
to  the  conveyance  to  West;  or^that  such  conveyance  was 
executed  on  the.  premises :  but  the  evidence  warranted  the 
inference  that  the  defendants,  knowing  of  the  grant, 
persisted  in  holding  the  disputed  tract,  adversely  to  any 
right  that  could  be  asserted  under  it;  not  inadvertently, 
tinder  a  misapprehension  of  the  true  boundaries,  but  perti- 
naciously and  wilfully,  and  intending  to  deny,  controvert 
and  dispute  any  such  right-— in  other  words,  adversely :  so 
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that  Johnson  was,  in  point  of  fact,  out  of  possession  upon 
an  adverse  holding  at  the  time  he  conveyed  to  the  lessor  of 
the  plaintiff,  to  the  extent  of  such  adverse  possession.  I 
think  the  deed  was  inoperative,  as  being  a  sale  of  a  right 
of  entry  only,  and  in  contravention  of  the  statute  32  H.  VIII., 
ch.  9.  I  think  that,  as  respects  the  tract  in  question,  the 
Statute  of  Limitations  was  running  against  Johnson  on  the 
16th  of  April,  1834,  when  he  executed  the  deed  under  which 
the  lessor  of  the  plaintiff  claims ;  and  that  the  latter  knew 
of  the  adverse  possession  and  intrusion  of  the  defendant, 
and  purchased  with  the  intention  of  contesting  the  point 
of  boundary  with  him. 

The  act  amending  the  law  of  real  property  was  passed 
on  the  6th  of  March  previous,  and  by  sec.  16  it  was  enacted, 
that  "  no  person  shall  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land,  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action  shall  have  first 
accrued  to  any  person  through  whom  he  claims." 

Sec.  17  enacts  that  "the  right  to  make  an  entry,  or  distress, 
or  bring  an  action  to  recover  any  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  such  time  as  hereafter  is 
mentioned  ;  that  is  to  say  :  when  the  person  claiming  such 
land  or  rent,  or  some  person  through  whom  he  claims, 
shall,  in  respect  of  the  estate  or  interest  claimed,  have  been 
in  possession,  or  in  the  receipt  of  the  profits  of  such  land, 
or  in  receipt  of  such  rent,  and  shall,  while  entitled  thereto, 
have  been  dispossessed  or  have  discontinued  such  possession 
or  receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  dispossession  or  discontinuance 
of  possession :"  and,  that  "  when  the  person  claiming  such 
land  or  rent  shall  claim  in  respect  of  an  estate  or  interest 
in  possession,  granted,  appointed,  or  otherwise  assured  by 
any  instrument,  other  than  a  will,  to  him  or  some  person 
through  whom  he  claims,  by  a  person  being,  in  respect  of 
the  same  estate  or  interest,  in  the  possession  or  receipt  * 
of  the  profits  of  the  land,  or  in  receipt  of  the  rent,  and  no 
person  entitled  under  such  instrument  shall  have  been  in 
possession  or  receipt,  then  such  right  shall  be  deemed  to 
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have  first  accrued  at  the  time"at  which  the  person  claiming 
as  aforesaid,  or  the  person  through  whom  he  claims,  became 
entitled  to  such  possession  or  receipt,  by  virtue  of  such 
instrument." 

Assuming  that  Johnson  acquired  a  constructive  possession 
by  virtue  of  the  patent,  the  adverse  holding  of  the  defendant 
would,  I  think,  bring  the  Statute  of  Limitations  into  opera- 
tion before  April  16th;  in  other  words,  that,  as  respects 
such  statute,  his  right  of  action  accrued  antecedently,  by 
reason  of  his  having  been  dispossessed,  or  discontinued 
such  possession,  owing  to  the  adverse  holding  of  an  adverse 
claimant.  Under  such  circumstances,  he  could  not  convey. 
The  following  parts  of  the  same  section  evince  that  no  one 
was  deemed  competent  to  convey,  in  the  circumstances  of 
a  case  like  this,  unless  in  possession,  actually  or  con- 
structively. If  the  deed  to  West  was  valid,  his  right  of 
entry  would,  clearly,  have  accrued  immediately  upon  its 
delivery,  and  yet  the  statute  only  speaks  of  a  person  claim- 
ing in  respect  of  an  estate  in  possession,  granted  by  an 
instrument  by  a  person  being,  in  respect  of  the  same 
estate  or  interest,  in  possession,  or  in  receipt  of  the  profits 
or  rent ;  and  it  cannot  be  said  that  the  lessor  of  the  plaintiff 
claims  under  an  instrument  executed  by  a  party  so  in 
possession.  It  was  not  supposed,  that  one  out  of  possession, 
or  one  against  whom  the  Statute  of  Limitations  was 
running,  upon  an  adverse  holding,  could  convey  a  right  of 
entry  at  all ;  and,  consequently,  no  provision  is  made  for 
such  a  contingency.  If  I  could  treat  the  possession,  long 
held  by  the  defendant  and  those  under  whom  he  claims 
as  a  mere  inadvertent  encroachment  or  occupation — a 
holding  under  a  misapprehension — I  should  concur  with 
the  opinion  of  the  majority  of  the  court ;  but  I  cannot  view 
the  facts  and  the  nature  of  the  long  possession  in  that  light. 


Judgment  for  plaintiff—  Macaulay,  J",,  dissenting. 
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Legacy —  Will — Assent  of  Executor — Trespass. 

The  assent  of  executors  to  a  legacy  may  be  by  implication  as  well  as  by 
express  -words,  and  in  this  case  it  was  held  to  be  sufficiently  shewn  by 
their  conduct.  "Where  the  testator  devised  his  house  to  his  wife  for 
life,  and  also  left  her  some  personal  property  ;  and  the  executors,  in  her 
absence,  entered  the  house  to  make  an  inventory  of  the  property,  and 
afterwards  turned  out  her  daughter  and  shut  up  the  house : 

Held,  on  trespass  brought  by  the  wife,  that  this  was  sufficient  proof  for  the 
plaintiff,  under  an  issue  joined  upon  the  fact  of  excess. 

This  was  an  action  of  trespass,  tried  at  the  last  assizes 
for  Niagara.  A  verdict  was  rendered  against  two  of  the 
defendants  for  £25  damages.  A  new  trial  was  moved  for, 
on  the  ground  that  the  verdict  was  against  law  and  evi- 
dence. The  declaration  was  in  trespass  for  entering  the 
close  and  damaging  the  gates,  &c.,  with  a  count  for  the 
expulsion  of  the  plaintiff  from  her  dwelling-house,  and  a 
count  for  taking  goods,  &c. 

The  defendants  pleaded — 1st,  the  general  issue;  and,. 
2ndly,  the  defendants  (excepting  one  of  them,  Fritz),  to  the 
•first,  second,  and  third  counts  pleaded  specially  that  one 
John  Honsberger  was  seised  of  the  premises,  and  made  his 
will,  leaving  Mayer  and  Honsberger  (two  of  the  de- 
fendants) his  executors,  .and  that  they,  being  executors 
of  the  will,  with  Clark  and  Fritz  as  their  servants, 
entered  on  the  premises  to  make  an  inventory  of  the 
goods,  and  did  make  such  inventory,  and  afterwards 
sold  the  goods,  except  certain  articles  enumerated,  which 
the  testator  bequeathed  to  the  plaintiff,  and  which  they  left 
in  the  house  for  her.  The  plaintiff  to  this  special  plea 
replied  excess  of  force,  &c,  in  ojoing  what  defendants  jus- 
tified ;  on  which  the  four  defendants  joined  issue.  At  the 
trial  before  Mr.  Justice  Sherwood  it  was  proved  that  John 
Honsberger  made  his  will  on  the  25th  of  March,  1834, 
ordering  his  debts  to  be  paid  from  his  personal  estate, 
and  bequeathing  to  his  wife,  the  plaintiff  in  this  cause,  his 
bed  and  bedstead,  and  furniture  thereunto  belonging,  one 
cow,  and  the  dresser,  with  all  the  kitchen  furniture  therein 
and  thereon;"  and  further  devising  to  the  plaintiff  the 
house  he  lived  in,  and  the  lot  belonging  to  it,  during  her 
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widowhood ;  but  if  she  should  marry  again,  or  leave  the 
premises,  she  should  have  no  right  or  claim  to  them.  The 
will  proceeded — "  Item.— I  give,  further,  unto  my  said  wife 
two  iron  pots  and  teakettle,  and  the  stove,  only  for  the 
time  she  remains  my  widow;"  and,  after  various  other 
dispositions,  he  left  the  money  arising  from  his  property, 
real  and  personal,  to  be  divided  among  his  children. 
Mayer,  and  Samuel  Honsberger  his  son,  two  of  the 
defendants,  were  made  executors. 

In  June  1834  Honsberger  died,  and  was  buried  on  the 
16th  of  June.  At  the  time  of  his  death  the  plaintiff  was 
absent,  having  gone  to  see  a  daughter  who  was  ill,  and 
left  a  daughter  of  her  own  in  the  house  with  the  testator, 
who  was  her  second  husband.  She  went  on  the  2nd  of 
June,  and  the  testator  died  on  the  14th.  On  the  16th  of 
June,  after  the  funeral,  the  executors  went  to  the  house 
and  desired  the  daughter  to  leave  it,  but  afterwards  told 
her  if  she  staid  she  would  be  responsible  for  the  things. 
They  appraised  the  goods ;  the  daughter  left  the  house, 
and  they  fastened  it  up,  and  on  the  next  day  sold  some  of 
the  things,  among  them  some  of  the  bedding  belonging  to  the 
testator's  bed  and  bequeathed  to  the  plaintiff,  and  several 
articles  of  kitchen  furniture,  but  nothing,  as  it  seemed,  that 
was  in  or  on  the  dresser. 

It  was  contended  for  the  plaintiff  that  the  defendants  in 
their  rejoinder  admit  that  they  assented  to  the  bequest  of 
the  goods,  for  they  say  they  left  those  as  having  been 
given  to  the  plaintiff  by  the  will ;  but  the  plaintiff  alleges 
that  they  committed  a  wrong  in  expelling  her  daughter 
from  the  house  and  locking  it  up,  in  selling  her  bedding 
left  to  her,  and  in  selling  many  articles  of  kitchen  furniture 
which  she  claimed  under  the  will. 

The  learned  judge  ruled  at  the  trial  that  the  defendants 
by  the  plea  admitted  their  assent  to  the  bequest ;  and  that  the 
will  gave  all  the  kitchen  furniture  (not  merely  that  on  or 
in  the  dresser),  except  that  it  gave  no  more  pots  or  tea- 
kettles (if  there  were  more)  than  the  number  mentioned  ina 
the  will,  because  the  number  of  these  was  limited. 
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The  defendants  moved  for  a  new  trial,  on  the  ground  of 
the  verdict  being  against  law  and  evidence,  and  for  mis- 
direction. 

Robinson,  C.  J. — It  is  clear  that  this  plaintiff  could  bring 
no  action  of  trespass  for  taking  the  goods  bequeathed  to 
her  until  the  executors  had  assented  to  the  legacy;  but  that 
assent  need  not  be  in  express  words ;  it  may  be  implied 
from  the  conduct  of  the  executors  ;  and  1  think  the  execu- 
tors are  shewn  clearly  to  have  been  willing  that  the  plaintiff 
should  have  the  articles,  which,  as  they  understood  the 
will,  were  bequeathed  to  her. 

My  construction  of  the  will  agrees  with  theirs — that,  is, 
I  think  the  testator  did  not  bequeath  any  kitchen  furniture 
not  on  the  dresser,  except  the  articles  enumerated — viz., 
the  pots,  kettles,  &c.  I  believe,  however,  that  the  other 
articles  in  the  kitchen  which  the  plaintiff  claims  under  the 
will,  but  which  I  think  were  not  intended  to  be  bequeathed, 
were  of  small  value  ;  so  that  we  cannot  conclude  that  the 
jury  gave  any  large  proportion  of  the  damages  on  their 
account — supposing  the  mto  have  adopted  the  more  liberal 
construction,  as  I  presume  they  did,  in  accordance  with  the 
opinion  of  the  learned  judge  at  the  trial. 

Then  we  have  to  consider  that,  under  the  pleadings  in 
this  cause  (which  are  loosely  framed),  if  any  trespass  was 
done  to  the  freehold  it  is  admitted  to  have  been  justified 
for  the  special  cause  alleged,  except  that  an  excess  of  force 
and  violence  is  complained  of,  unnecessary  for  the  object  in 
view,  which  is  admitted  to  have  been  legal.  Upon  the 
special  pleading,  the  excess  alone  is  in  issue.  Now,  as  to 
that,  I  apprehend  that  there  was  an  excess  in  fastening  up 
the  door  of  the  plaintiff's  dwelling-house,  in  which  she  had 
a  life  estate,  and  which  I  look  upon  as  in  her  possession; 
for  her  daughter  and  servant  was  living  in  it,  and  would 
have  continued  there  bat  that  she  was  constrained  to 
depart  by  the  defendants,  and  then,  the  house  being  made 
vacant  by  their  improper  act,  that  circumstance  is  advanced 
as  a  reason  for  nailing  up  the  door,  and  thus  excluding  the 
plaintiff  from  her  own  dwelling-house. 

3  q  vol.  r. 
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Then,  again,  if  the  defendants  took  any  goods  which 
were  bequeathed  to  the  plaintiff,  they  are  not  included  in 
the  special  justification,  but  the  defendants  defend  for  these 
under  the  general  issue  alone.  The  evidence  otherwise 
fully  sustains  a  recovery  on  account  of  bedding  bequeathed 
by  the  will,  though  there  is  some  contradictory  evidence ; 
and  as  I  think  a  verdict  for  the  plaintiff  is  supported  by  the 
testimony,  I  am  not  in  favor  of  any  interference  with.it,  on 
the  ground  that  the  damages  are  higher  than  the  exact 
injury  proved.  The  action  is  trespass;  the  verdict  is  for 
£25 — not  an  extravagant  sum  ;  and  I  must  say,  that,  so  far 
as  the  evidence  on  the  judge's  notes  enable  me  to  judge, 
the  conduct  of  the  executors  was  most  harsh  and  even 
indecent,  and  I  cannot  wonder  if  the  jury  felt  it  right  to 
mark  their  sense  of  this  by  giving  rather  liberal  damages. 

Rule  discharged. 

Lesslie  v.  Leahy. 

Bond — Profert. 

When  a  bond  is  pleaded  with  &  profert,  the  admission  of  its  execution  under 
a  judge's  summons  for  that  purpose  does  not  dispense  with  the  necessity  for 
its  production  at  the  trial,  but  only  with  the  necessity  of  proof  of  execution. 

in.  this  case  a  bond  was  declared  on  with  profert.  Oyer 
was  demanded  and  non  est  factum  pleaded.  Upon  a  judge's 
summons  under  the  rule  of  court,  the  defendant  gave  a 
written  admission  of  the  execution  of  the  bond.  After 
issue  had  been  joined  the  bond  was  lost,  and  could  not  be 
produced  on  the  trial.  The  defendant  objected  that  upon 
the  record  as  it  stood  its  production  could  not  be  dispensed 
with,  and  contended  for  a  nonsuit.  The  plaintiff  had  a 
verdict,  and  a  new  trial  was  moved  for  on  this  objection. 

Bidwell  shewed  cause,  and  maintained  that  the  admission 
of  the  execution  of  the  bond  had  rendered  its  production 
unnecessary. 

The  court  determined  that  it  had  not  that  effect ;  that  it 
only  dispensed  with  the  necessity  of  proof  of  execution, 
and  that,  under  the'circumstances,  the  plaintiff  should  have 
moved  to  amend  before  the  trial,  striking  out  the  profert 
(1  Esp.  337  ;  5  East.  485  ;  1  Stark.  N.  P.  74),  and  the  rule 
was  made  absolute.  Rule  absolute. 


DOE  EX  DEM.  GRAY  V.  ROE 
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Doe  ex  dem.  Gray  v.  Roe. 

Service  of  a  declaration  in  ejectment  on  any  person  but  the  tenant  or  his 
wife  is  insufficient,  vmless  it  can  be  shewn  that  the  declaration  came  to 
the  tenant's  knowledge  before  the  first  day  of  term. 

Dnggan  moved  for  a  rule  for  judgment  against  the 
casual  ejector,  on  an  affidavit  of  service  stating  that  the 
declaration  was  delivered,  on  the  3rd  of  February,  to  a 
young  boy,  a  step-son  of  the  tenant,  on  the  premises — the 
tenant  (Gray)  and  his  wife  being  from  home — and  that  the 
notice  and  meaning  of  the  service  were  explained  to  the 
boy  ;  that  on  the  4th  of  February  the  tenant's  wife  informed 
the  bailiff  that  she  had  received  the  declaration  and  notice  ; 
and  he  then  explained  to  her  the  declaration  and  notice, 
and  meaning  of  the  service. 

The  court,  refused  the  rule,  saying  that  it  ought  to  appear 
that  the  husband  had  returned  home,  so  that  the  wife  could 
have  made  the  service  known  to  him  in  time  for  making 
his  defence.  Service  on  the  wife  is  sufficient  when  the 
presumption  can  be  safely  entertained  that  she  communi- 
cated the  service  to  her  husband  ;  but  here  it  is  shewn  that 
the  husband  had  left  his  home,  and  it  is  not  shewn  that  he 
ever  returned. 

Rule  refused. 

Phillips  v.  Odell. 

In  case  for  slander,  words  stated  in  the  declaration  as  if  narrated  by  the 
defendant  in  the  third  person,  are  not  supported  by  proof  of  words  spoken 
by  him  in  the  first  person. 

This  was  an  action  for  slander.  A  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  on  the 
following  ground  of  non-suit  moved  at  the  trial.  The  words 
were  laid  as  relating  in  substance  what  the  defendant  said, 
instead  of  stating  the  words,  thus  : — "  that  he,  the  defendant, 
had  no  doubt  the  plaintiff  did  it"  &c,  instead  of  laying  the 
words  as  it  was  proved  the  defendant  uttered  them,  viz : 
"  1  have  no  doubt  he  did  it,"  &c. 

The  court  were  of  opinion  that  the  words  proved  did  not 
sustain  the  declaration,  and  that  it  was  not  permitted  to  a 
plaintiff  to  give  by  way  of  narration  the  effect  of  the  words. 
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instead  of  the  language  used.  They  referred  to  the  case  of 
Cook  v.  Cox,  3  M.  &  S.  110,  where  a  like  objection  pre- 
vailed in  arrest  of  judgment. 

Rule  absolute  for  non-suit. 


Plumb  v.  Miller. 

An  attachment  will  nqt  be.  granted  on  the  order  of  a  judge  at  Nisi  Prius, 
until  such  order  is  made  a  rule  of  court. 

The  trial  of  this  cause  had  been  put  off  at  Nisi  Prius  for 
the  absence  of  a  material  witness,  on  the  usual  condition 
of  paying  costs. 

The  defendant  failed  to  pay  them,  and  O'Reilly  moved 
for  an  attachment  on  affidavit  of  nonpayment. 

The  court  said  he  might  move  to  make  the  order  of  the 
judge  at  Nisi  Prius  a  rule  of  this  court,  and  then  on  affidavit 
of  demand  and  nonpayment  it  might  be  proper  to  grant 
an  attachment,  though  in  some  cases  the  right  to  an  attach- 
ment is  questioned. — 2  Chit,  Rep.  158;  Mynde's  case,  1  B. 
&  P.  39  ;  Stra.  1220  ;  Barnes,  283  ;  7  T.  R.  6. 

Attachment  refused. 


Doe  ex  dem.  Shannon  v.  Roe. 

A.  having  purchased  a  lot  of  land  and  paid  several  instalments  of  the  purchase 
money,  but  having  received  no  deed,  assigned  his  right  to  B.,  taking  a  bond 
from  him,  that  if  he  should  obtain  the  deed,  on  the  payment  by  A.  to  him 
of  £130  in  two  years,  he  would  convey  the  land  to  A. 

Held-  on  ejectment  brought  by  B.,  the  two  years  having  expired,  that  A. 
could  not  treat  the  bond  as  a  mortgage,  and  redeem  on  the  payment  of  the 
principal,  interest  and  costs,  under  7  Geo.  II.,  ch.  20. 

One  Hewson  contracted  to  buy  the  premises  for  which  this 
action  was  brought  from  the  Canada  Company,  and  made 
payments  on  account.  Unable  to  pay  the  residue,  he  bor- 
rowed £130  of  Thompson  and  Shannon,  and  to  secure 
them,  gave  up  to  them  his  contract  with  the  Canada 
Company,  and  released  his  claim  to  the  lot,  that  they  might 
obtain  a  title  in  their  own  name,  taking  back  a  bond  from 
them  to  make  a  deed  of  the  land  to  him  provided  he  should 
pay  the  £130  and  interest  in  two  years,  and  in  the  mean 
time  Hewson  was  to  retain  possession. 
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A  deed  was  obtained  from  the  Canada  Company,  and 
Shannon  therefore  owned  the  lot.  The  two  years  expired  on 
the  20th  of  January  last,  and  he  brought  this  ejectment  to  gain 
possession. 

Hewson  moved,  under  7  Geo.- If.,  ch.  20,  to  stay  pro- 
ceedings on  payment  of  the  debt,  interest,  and  costs,  as  if 
this  were  a  case  of  mortgage. 

But  the  court  said  this  was  not  a  case  within  the  statute. 
There  was  no  mortgage  of  an  estate  here,  for  the  supposed 
mortgagor  has  no  legal  estate.  He  was  not  a  person  having 
the  right  to  redeem,  for  he  had  mortgaged  nothing.  All  rest- 
ed in  contract ;  no  legal  estate  had  passed  from  him  to  Shan- 
non and  Thompson. 


Pelton  v.  Administrators  of  Wells. 

When  an  attachment  was  obtained  against  a  sheriff  for  not  returning  a  writ 
after  a  settlement  of  the  plaintiff's  claim  before  the  rule  issued,  the 
attachment  was  set  aside,  but  without  costs,  as  the  sheriff  should  have 
come  in  and  applied  to  set  aside  the  rule. 

An  attachment  had  been  ordered  against  the  sheriff  of 
London  for  not  returning  the  ft.  fa.  in  this  cause. 

It  was  granted  upon  the  ordinary  affidavits.  Now  the 
sheriff  moved  to  set  aside  this  attachment,  on  these  grounds: 
The  ft.  fa.  (against  lands)  was  delivered  to  the  sheriff  on 
the  12th  of  Jane,  1834,  and  the  lands  of  defendant  were 
advertised  to  be  sold  on  the  15th  of  September,  1835.  The 
plaintiff  attended  and  bid  off  at  the  sale  sufficient  lands  to 
pay  the  debt,  and  on  the  same  day  gave  the  sheriff  a  dis- 
charge in  full  of  the  execution.  On  the  other  side  it  was 
shewn  by  affidavits  filed  that  the  plaintiff  Pelton  had 
assigned  this  debt  to  one  Long  before  the  sale,  and  that 
this  discharge,  given  afterwards  by  him,  was  without  the 
knowledge  of  his  attorney  or  of  Long.  But  it  did  not 
appear  that  the  sheriff  had  any  notice  of  the  assignment  of 
the  debt,  nor  any  knowledge  that  the  plaintiff  was  not 
entitled  to  the  proceeds.  Moreover,  it  was  not  shewn  that 
Pelton  had  executed  any  assignment  of  the  judgment. 

The  court  set  aside  the  attachment  against  the  sheriff, 
but  without  costs,  because  he  might  have  moved  to  dis- 
charge the  rule  for  returning  the  writ,  and  ought  not  to  have 
lain  by  until  the  attachment  was  ordered. 
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Doe  ex.  dem.  Lemoine  v.  Vancott. 

When  a  minor  gives  a  bond  to  convey,  and  he  or  his  heir  afterwards  brings 

ejectment  against  the  assignee  of  the  obligee,  the  defendant  is  entitled  to 

a  demand  of  possession. 
But  where  the  defendant  went  to  the  heir  and  offered  to  pay  him  the  money 

due  on  the  bond,  and  to  take  a  deed  from  him  as  heir,  it  was  held  that 

by  such  conduct  he  had  waived  his  right  to  a  demand. 

Ejectment  for  one  hundred  acres  of  land  in  Thurlow. 

In  May  1802,  a  patent  for  this  land  issued  to  Joseph 
Lemoine,  son  of  Henry  Lemoine. 

At  the  trial  at  Kingston,  before  Macaulay  J.,  the  lessor  of 
the  plaintiff  proved  himself  to  be  heir  to  Joseph  Lemoine. 

For  the  defendant  it  was  proved,  that  on  the  18th  May, 
1814,  Joseph  Lemoine,  being  then  a  minor,  contracted  with 
one  Hoisted  to  sell  him  this  land  for  £50;  that  Hoisted 
made  some  payments  to  him  on  account,  and  took  a  bond 
from  Joseph  Lemoine  in  the  penalty  of  £100,  conditioned 
to  convey  the  land  to  him,  provided  he  should  pay  £17  9s. 
2d.  on  the  15th  of  February  1815,  with  interest.  Not  long 
after  this,  Joseph  Lemoine  died,  being  still  a  minor.  Hoisted 
had  been  put  into  possession  by  him,  and  went  to  make  the 
payment  according  to  the  condition  of  the  bond,  but  learned 
that  he  was  dead.  He  tendered  the  money  to  his  adminis- 
trator, who  refused  to  receive  it.  Not  long  after  this  Hoisted 
sold  out  to  the  defendant,  but  gave  him  no  writing,  and  it 
was  understood  that  the  defendant  was  to  run  all  risks. 

The  defendant  continued  to  reside  on  the  property  until 
the  lessor  of  the  plaintiff,  a  year  ago,  came  out  from  Eng- 
land and  asserted  his  claim  as  heir.  The  defendant  offered 
to  pay  him  the  money  that  would  be  due  on  the  bond ;  but 
he  declined  recognising  the  sale  made  by  Joseph  Lemoine. 

The  demise  was  laid  on  1st  January,  1826. 

It  was  objected  that,  under  these  circumstances,  a  demand 
of  possession  was  necessary  before  the  heir  could  treat  the 
defendant  as  a  trespasser,  and  that  no  demand  was  made 
before  the  time  of  the  demise  laid. 

2ndly,  That  the  possession  of  more  than  20  years  in  Vancott 
and  Hoisted  barred  the  action  under  the  Statute  of  Limita- 
tions, and  that  the  lessor  had  not  shewn  that  he  came  within 
any  exception  in  the  statute.    It  was  merely  stated  that  he 
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was  born  in  Lower  Canada,  and  not  shewn  at  what  time 
he  first  came  to  Upper  Canada. 

Robinson,  C.  J. — With  regard  to  the  attempt  to  set  up  a 
title  under  the  Statute  of  Limitations,  it  must  clearly  fail, 
because  it  is  shewn  how  the  possession  commenced,  and 
it  was  not  adverse.  Hoisted  went  in  under  an  agreement 
of  purchase  ;  and  besides,  the  defendant  has  acknowledged 
the  title  of  the  lessor  of  the  plaintiff. 

I  have  had  much  doubt  upon  the  point  respecting  the 
necessity  of  demanding  possession  before  the  defendant 
could  be  treated  as  a  trespasser — that  is,  before  the  time  of 
demise  laid  in  the  declaration.  Joseph  Lemoine,  while  an 
infant,  contracted  to  sell  this  estate  to  Hoisted,  and  put  him 
in  possession,  and  gave  him  a  bond  to  convey,  upon  his 
making  certain  payments. 

Since  the  statute  which  protects  an  obligee  against  the 
penalty,  it  has  been  doubted  whether  a  bond  with  a  penalty 
might  not  be  good  against  an  infant,  in  any  case  in  which 
he  could  bind  himself  by  a  single  bill,  since  they  are  in 
effect  the  same. 

And  with  respect  to  a  bond  like  this,  1o  convey  land, 
executed  by  an  infant,  undoubtedly  it  is  voidable  at  least, 
if  not  void ;  but  as  the  infant,  on  coming  of  age,  might 
ratify  it,  I  have  no  doubt  that  Joseph  Lemoine,  if  living 
now,  after  having  given  such  a  bond  and  having  put 
Hoisted  in  possession,  and  received  part  of  the  purchase 
money,  could  not  bring  ejectment  till  he  had  first  demanded 
of  him  to  give  up  the  possession.  Upon  the  principle  of 
the  case  13  East.  210,  the  court  would  not  permit  it.  What* 
ever  equity  entitling  him  to  demand  of  possession  Hoisted 
would  have  had,  1  think  Vancott  would  have,  as  receiving 
the  possession  from  him  with  the  bond  specifying  a  consi- 
deration for  it.  v 

Then  the  next  question  is,  whether  Lemoine's  heir  would 
be  under  the  same  necessity  of  demanding  possession  that 
Joseph  Lemoine  would  be,  if  living.  I  am  of  opinion  that  he 
would  equally  have  to  demand  possession,  although  any  sup- 
posed tenancy  at  will  under  Joseph  Lemoine,  arising  out  of 
the  transaction,  would  of  course  be  put  an  end  to  by  his  death, 
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That  single  consideration,  I  think,  would  not  be  decisive 
of  the  question.  But  I  do  not  dwell  upon  this  point,  because 
it  is  my  opinion  that  Vancott  having  been  proved  to  have 
offered  to  the  lessor  of  the  plaintiff  to  pay  him  the  sum  re- 
maining due  on  the  place,  and  to  take  a  deed  from  him  as 
heir — thereby  recognising  him  as  heir — and  having,  not- 
withstanding afterwards  at  the  trial  so  far  disclaimed  to 
hold  under  him  as  to  dispute  his  pedigree,  and  endeavour 
to  make  out  a  title  in  himself  under  the  Statute  of  Limita- 
tions, he  cannot  be  received,  I  think,  to  urge  an  objection 
that  possession  was  not  demanded.  If  he  meant  to  defend 
himself  under  a  right  of  possession  consistently  with  the 
plaintiff's  title,  he  should  have  acted  consistently,  and  not 
set  him  at  defiance  on  other  grounds.  For  this  reason  I 
think  the  plaintiff  was  relieved,  by  the  course  the  defendant 
took,  from  proving  a  demand  of  possession  ;  wherefore,  the 
verdict  for  plaintiff  should  stand. 

Judgment  for  the  plaintiff. 

King  v.  Latham. 
The  gaol  limits  of  the  city  of  Toronto  do  not  include  the  liberties  of  the  city. 

The  defendant  was  security  to  the  sheriff  for  a  debtor  in 
execution  at  the  suit  of  the  plaintiff,  King,  and  admitted  to 
the  limits  of  the  gaol  of  the  Home  District. 

The  escape  or  withdrawing  from  the  limits  was  denied 
in  the  pleadings,  but  upon  the  trial  it  was  shewn  and 
admitted  that  the  debtor  had  gone  beyond  the  limits  of  the 
City  of  Toronto,  though  he  had  not  gone  out  of  the  city  and 
liberties.  The  house  in  which  he  had  been  frequently  seen 
was  in  the  liberties. 

It  was  submitted  as  a  question  for  decision,  whether  the 
limits  of  the  gaol  of  the  Home  District  do  or  do  not  include 
the  liberties  of  the  City  of  Toronto. 

Robinson,  C.  J. — This  question  is  one  of  some  interest, 
but  it  turns  upon  a  single  point,  and  that  too  plain,  ap- 
parently, to  admit  of  much  argument. 

By  statute  4  Wm.  IV,  ch.  10,  it  is  enacted  that  the  limits 
of  the  respective  gaols  in  any  town  in  this  Province  shall 
be  co-extensive  with  the  limits  of  the  several  towns  in  which 
such  gaols  respectively  are  situate. 
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By  the  statute  passed  in  the  same  year,  extending  the 
limits  of  the  town  of  York,  and  erecting  it  into  a  city,  a 
certain  tract  described  by  metes  and  bounds,  and  compre- 
hending what  before  was  the  town  of  York,  and  consider- 
able territory  in  addition,  is  made  and  constituted  the  City 
of  Toronto,  and  is  divided  into  five  wards.  Then  a  large 
space  beyond  and  around  these  wards  is  constituted  the 
liberties,  and  provision  is  made  for  attaching  these  liberties 
to  the  nearest  wards  for  the  present,  and  for  annexing  them 
to  the  city  hereafter  under  certain  circumstances.  In  short, 
nothing  is  plainer  than  that  the  city  and  the  liberties  are 
distinct;  and  as  the  gaol  is  in  the  city  of  Toronto,  the 
bounds  of  the  city  (which  is  not  now  less  a  town  than  it 
was  before)  are,  according  to  the  provisions  of  the  Gaol 
Limits'  Act,  the  limits  of  the  gaol.  In  very  many  places 
in  the  act  incorporating  the  city,  the  distinction  between 
the  city  and  liberties  is  kept  in  view,  and  when  it  is  in- 
tended that  any  provision  shall  extend  to  both,  it  is  so 
stated,  as  for  instance  in  stating  the  jurisdiction  over 
ofFences  committed  within  the  city  and  liberties.  It  would 
be  repugnant  to  hold  that  a  debtor  is  within  the  city  when 
he  is  in  no  one  of  the  wards  into  which  the  whole  city  is 
divided. 

We  are  of  opinion  that  this  rale  for  non-suit  should  be 
discharged.  Rule  discharged. 


Taylor  v.  Taylor. 

Practice — Points  reserved. 
When  points  are  reserved  at  a  trial  and  endorsed  on  the  record,  but  the  judge 
makes  no  entry  thereof  on  his  notes,  the  record  must  govern,  and  judg- 
ment cannot  be  entered  until  the  points  are  disposed  of. 

In  this  case  a  non-suit  was  moved  for  at  the  trial,  upon  a 
point  which  the  learned  judge  did  not  then  dispose  of, 
leaving  it  to  be  discussed  in  banc. 

The  notes  of  the  trial  having  been  read,  and  it  not 
appearing  by  them  that  the  point  had  been  reserved,  and  no 
motion  being  made  within  the  first  four  days  of  the  follow- 
ing term,  the  plaintiff  entered  his  judgment;  but  upon  the 
3  r  vol.  v. 
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Nisi  Prins  record  the  verdict  was  endorsed  as  rendered, 
subject  to  a  point  reserved. 

The  court  said  this  entry  upon  the  record  must  govern. 
The  omission  to  state  in  the  notes  that  the  point  was  reserved 
was  probably  accidental,  and  the  defendant  would  naturally 
rely  on  the  endorsement  appearing  on  the  record. 

A  rule  nisi,  which  had  been  obtained  for  setting  aside 
this  judgment  for  irregularity,  was  therefore  made  absolute. 

Rule  absolute. 
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McPherson  and  others  v.  Hamilton. 

Escape  —  Liability  of  new  sheriff  for  escapes  at  the  time  of  his  appointment — 
Nonsuit,  although  pleadings  supported  by  evidence. 

On  the  death  of  a  sheriff  his  deputy  is  charged  with  the  execution  of  his 
office  until  a  new  sheriff  is  appointed,  and  he  must  assign  over  by  inden- 
ture as  well  the  debtors  on  the  limits  as  those  in  custody ;  and  a  new 
sheriff  is  not  liable  for  the  escape  of  a  debtor  on  the  limits,  at  the  time  of 
his  appointment,  without  such  assignment. 

A  plaintiff  may  be  nonsuited  although  his  evidence  supports  his  pleadings. 

The  plaintiff  brought  debt  for  escape  of  one  Mosier,  a 
prisoner  in  execution. 

The  first  count  stated  the  judgment  against  Mosier  at  the 
suit  of  the  plaintiff  in  this  action  ;  that  a  writ  of  ca.  sa. 
was  sued  out  and  indorsed  to  levy  &c,  and  was  delivered  to 
Leonard,  the  former  sheriff,  who  arrested  Mosier  thereupon, 
before  the  return,  and  had  him  in  custody  until  his  (the 
former  sheriff's)  death;  that  one  Kidd  was  deputy  of 
Leonard  before  and  at  the  time  of  his  death,  and  that  he 
had  Mosier  in  his  custody,  as  such  deputy,  after  the  death 
of  Leonard,  under  the  said  writ,  until  this  defendant  after- 
wards was  appointed  sheriff;  that  Kidd,  as  such  deputy 
sheriff,  duly  delivered  over  the  body  of  Mosier  so  charged 
as  aforesaid  to  the  defendant,  who  had  him  in  his  custody 
for  the  cause  aforesaid,  until  defendant  voluntarily  suffered 
him  to  escape. 
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The  second  count  staled  that  Mosier  after  being  arrested 
by  Leonard  obtained  the  benefit  of  the  gaol  limits,  and  con- 
tinned  on  the  limits  until  the  death  of  Leonard,  and  from 
thence  continued  on  the  limits  in  the  custody  of  Kidd,  his 
deputy,  until  defendant  was  appointed  sheriff;  that  the 
defendant,  as  &c.  succeeded  Leonard  as  sheriff,  whereby  he 
had  Mosier  in  his  custody  upon  the  limits,  for  the  cause 
aforesaid,  and  kept  him  in  custody  till  &c,  when  he  volun- 
tarily permitted  him  to  escape. 

The  third  count  stated  the  arrest  of  Leonard  ;  that  Mosier 
obtained  the  benefit  of  the  limits  and  continued  thereon  in 
Leonard's  custody  until  the  death  of  Leonard,  and  after- 
wards in  the  custody  of  Kidd  until  the  defendant's  appoint- 
ment, of  which  defendant  had  notice — by  means  whereof 
defendant  had  him  in  his  custody,  and  had  and  detained 
him  in  his  custody  aforesaid,  until  &c,  when  he  voluntarily 
permitted  him  to  escape. 

The  defendant  pleaded — First,  Nil  debet. 

Secondly,  to  the  first  count,  traversed  the  delivery  over 
by  Kidd  of  the  prisoner  into  the  defendant's  custody. 

Thirdly,  to  the  first  count,  traversed  the  allegation  that 
Mosier  was  in  the  defendant's  custody  at  the  suit  of  the 
plaintiffs. 

Fourthly,  to  second  count,  traversed  the  allegation  that 
Mosier,  while  in  Leonard's  custody,  obtained  the  benefit  of 
the  limits  &c. 

Fifthly,  to  second  and  last  counts,  denied  that  defendant 
had  Mosier  in  his  custody  upon  the  limits  by  virtue  of  the 
writs  mentioned. 

Sixthly,  to  the  second  and  last  counts,  that  defendant  dis- 
charged Mosier  from  custody  on  the  limits  by  assent  of  the 
plaintiffs. 

Upon  the  trial,  before  Robinson,  C.J.,  at  the  last  Autumn 
Assizes  for  Toronto,  the  defendant  failed  in  establishing  the 
defence  stated  in  his  last  plea — namely,  the  discharge  of 
Mosier  by  assent  of  the  plaintiffs.  He  attempted  to  prove 
the  written  assent  of  one  of  the  plaintiffs,  but  he  could  not 
produce  the  letter  in  which  he  said  it  was  contained,  and 
did  not  entitle  himself  to  give  secondary  evidence  of  its 
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contents.  The  learned  Chief  Justice  therefore  directed  the 
jury  that  the  plaintiffs  were  entitled  to  their  verdict  upon  that 
issue.  But  the  case  mainly  turned  upon  the  objection  that 
the  plaintiffs  did  not.shew  Mosier  to  have  been  in  the  defen- 
dant's custody  upon  the  execution,  which,  of  course,  formed 
a  necessary  part  of  the  plaintiffs'  case  upon  the  issue  of 
nil  debet  pleaded  to  the  whole  declaration,  and  which  was 
moreover  expressly  denied  in  special  pleas  applying  to  the 
several  counts. 

No  evidence  was  given  of  any  indenture  or  schedule  by 
which  the  defendant  Hamilton  received  the  prisoner  Mosier 
from  Kidd  the  deputy,  who  held  the  office  between  the  time 
of  Leonard's  death  and  the  defendant's  appointment.  On 
the  contrary,  the  indenture  was  produced  by  which  Kidd, 
on  his  going  out  of  office,  assigned  to  the  defendant  the 
prisoners  said  to  be  in  his  custody,  with  the  cause  of  their 
detention,  being  six  in  number.  In  this  formal  instrument, 
sealed  by  both  parties,  no  mention  was  made  of  the  prisoner 
Mosier,  and  it  was  proved  that  no  other  indenture  or  assign- 
ment was  executed. 

It  was  admitted  that  the  defendant  knew  Mosier  to  be  on 
the  limits,  but  in  what  manner,  or  from  whom  he  received 
the  information,  was  not  shewn,  nor  whether  he  had  any 
knowledge  of  the  process  on  which  Mosier  was  detained. 

,  Kidd  swore  that  he  had  no  knowledge  that  the  bond 
which  Mosier  had  given  for  the  limits  was  ever  handed  over 
to  the  defendant,  and  that  he  could  not  account  for  Mosier's 
name  not  being  included  in  the  assignment. 

It  was  the  Chief  Justice's  opinion  at  the  trial  that  Mosier, 
under  these  circumstances,  was  not  in  the  defendant's  cus- 
tody, and  he  directed  a  verdict  for  the  defendant,  with  leave 
however,  by  consent  of  the  counsel  on  both  sides,  reserved 
to  the  plaintiffs  to  move  1o  enter  a  verdict  for  the  plaintiffs  for 
£328  15s.,  the  amount  of  the  debt,  provided  the  court 
should  be  of  opinion  that  Mosier  was  legally  in  the  defen- 
dant's custody,  and  a  rule  was  accordingly  moved  for  on 
behalf  of  the  plaintiff  in  Michaelmas  Term,  which  was 
argued  last  term. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  it  quite  clear  that  the  rule  nisi  which  has  been 
granted  must  be  discharged,  and  that  the  defendant  must 
be  allowed  to  enter  judgment  on  his  verdict.  When  the  old 
sheriff  is  living  at  the  time  of  the  new  sheriff  succeeding, 
it  is  certain  that  the  new  sheriff,  upon  the  principles  of  com- 
mon law,  is  not  chargeable  with  the  custody  of  prisoners 
detained  in  civil  process,  until  they  are  delivered  into  his 
charge  by  assignment  of  the  old  sheriff,  which  assignment 
is  usually  by  indenture  specifying  the  cause  of  detention  of 
each  prisoner. 

Before  the  passing  of  5  Geo.  I.  ch.  15,  by  the  8th  section 
of  which  the  deputy  of  the  deceased  sheriff  is  to  continue 
in  office  until  a  new  sheriff  is  appointed,  a  different  princi- 
ple was  recognised  when  the  office  became  vacant  by 
death — and  in  such  case  the  new  sheriff,  it  appears,  was 
bound  at  his  peril,  without  delivery  or  notice,  to  take  notice 
of  the  prisoners  in  the  gaol  and  of  the  causes  of  their  com- 
mitment.—Westby's  case,  3  Co.  72  ;  Cro.  Eliz.  366  ;  Sid. 
335;  Noy,  51  ;  2  Leon  54;  2  Keb.  224;  Cro.  Jac.  380; 
Barnes,  367  ;  B.  N.  P.  68. 

But,  since  that  statute,  the  necessity  which  introduced  this 
distinction  does  not  exist — the  deputy  is  authorised  to  do 
all  that  should  be  done  in  the  name  of  the  preceding  sheriff; 
and  in  this  case  he  plainly  understood  that  it  was  his  duty 
to  deliver  over  the  prisoners  in  form ;  and  his  omission  to 
notice  Mosier,  or  to  apprise  the  new  sheriff  of  his  detention 
or  the  cause,  or  to  put  him  in  possession  of  the  bond  given 
for  the  limits,  disables  us  from  saying  that  Mosier  was  ever 
in  the  defendant's  custody.  A  parol  notice  by  Kidd  to 
the  defendant  might  perhaps  have  sufficed,  but  there  is  no 
proof  of  any  notice  whatever  given  by  Kidd,  and  though  it 
is  admitted  that  the  defendant  did  in  fact  know  Mosier  to  be 
on  the  limits,  it  is  not  shewn  that  he  knew  upon  what 
account  he  was  there. 

It  is  hardly  necessary  to  say  that  an  escape  from  legal 
custody  is  the  very  essence  of  the  action.  If  the  prisoner 
was  not  in  the  defendant's  custody,  the  defendant  could  not 
have  suffered  him  to  escape.  It  has  been  argued  that  the 
second  and  third  counts  are  so  framed  as  not  to  require  fur- 
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ther  proof  than  was  given  at  the  trial,  and  that  the  plaintiffs, 
having  proved  all  that  was  there  averred,  are  entitled  to  suc- 
ceed, however  far  the  evidence  may  have  been  from  estab- 
lishing a  good  case  in  fact.  That  doctrine  cannot  now  be 
upheld ;  and  the  case  of  Spencely  v.  Sutton,  1  Ld.  Ray.  704, 
which  was  relied  on,  is  by  no  means  an  authority  to  that  ex- 
tent. Moreover,  the  fifth  plea  distinctly  denies  that  Mosier 
was  ever  in  custody  of  the  defendant ;  and  the  plea  of  nil 
debet  clearly  makes  it  necessary  for  the  plaintiffs  to  prove  an 
escape,  which  cannot  be  without  a  previous  legal  custody. 

Rule  discharged. 


Doe  ex  dem.  Patterson  v.  Davis,  and  Doe  ex  dem. 
Patterson  v.  Dewitt. 

Alien. 

A  person  -who  was  born  in  the  United  States  before  the  Revolution,  and  has 
continued  to  reside  there  since,  is  an  alien,  and  cannot  maintain  ejectment 
in  this  country. 

.  In  these  two  cases  the  same  question,  upon  the  same 
evidence,  stood  for  decision.  The  lessor  of  the  plaintiff 
claimed  to  inherit  certain  lands  in  this  province,  as  heir  to 
his  father.  It  was  objected  that  he  was  an  alien,  and 
therefore  incapable  of  inheriting.  At  the  trial,  at  the  last 
assizes  for  the  District  of  Gore,  it  was  proved  that  the  father 
was  born  in  one  of  the  British  American  Colonies,  before 
their  revolt,  and  was  therefore  a  natural  born  British 
subject :  that  he  remained  in  the  United  States  after  their 
separation  and  independence,  until  about  the  year  1802, 
when  he  came  and  settled  in  Upper  Canada,  and  died  here, 
six  or  seven  years  afterwards.  It  was  not  shewn  that  he 
had  received  lands  by  grant  from  the  Crown,  or  held  any 
office,  or  stood  in  any  one  of  those  relations  which  could 
entitle  him  to  be  regarded  as  a  subject,  under  the  provisions 
of  our  Naturalization  Act,  9  Geo.  IV. 

The  lessor  of  the  plaintiff  was  his  eldest  son,  born  also 
in  one  of  the  British  American  Colonies  before  their  revolt. 
During  the  contest' for,  independence,  and  ever  after,  he 
continued  to  reside  in  that  country,  having  visited  this 
province  twice  and  remained  in  it  a  few  days,  but  having 
never  been  a  resident  inhabitant  of  Upper  Canada,  or  any 
other  part  of  the  British  dominions. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  immaterial  in  this  case  to  inquire  into  the  capacity 
of  the  father  to  hold  real  estate  in  this  province,  since  it  is 
clear  that  the  lessor  of  the  plaintiff,  upon  the  principle 
established  by  decisions  both  in  England  and  here,  and 
recognized  by  the  legislature  of  this  province,  must  be  re- 
garded as  an  alien;  and  there  is  nothing  in  our  statute  9 
Geo.  IV.  which  extends  to  a  person  so  situated  the  privileges 
of  a  British  subject. 

The  verdict  for  the  defendant  will  therefore  stand. 


Burns  v.  Donelly  and  Kay.  - 

Bail — Plea  that  after  ca.  sa.  issued  the  plaintiff  gave  notice  to  the  sheriff  not  to 
arrest  their  principal. 

A  plea  by  bail  to  an  action  on  their  recognizance,  that  after  the  issuing  of 
the  ca.  sa.  against  their  principal  the  plaintiff  gave  notice  to  the  sheriff 
not  to  arrest  him,  is  bad  on  general  demurrer. 

This  was  an  action  of  debt  on  recognizance  of  bail.  The 
defendants  pleaded,  that  after  the  ca.  sa.  issued  against  the 
defendant  in  the  original  action,  the  plaintiff  in  writing 
forbade  the  sheriff  to  arrest  the  defendant  thereon,  and  that 
in  consequence  he  did  not  arrest  him  and  refused  to  do  so. 

The  plaintiff  demurred  generally  to  this  plea. 

Robinson,  C.  J. — I  am  of  opinion  that  this  plea  is  not  a 
defence.  The  condition  of  the  recognizance  is  truly  set 
out  in  the  declaration  :  it  is,  that  in  case  the  plaintiff  shall 
recover,  the  defendant  shall,  pay  the  costs  and  condemna- 
tion money,  or  surrender  himself  to  the  custody  of  the 
sheriff  of  the  District  of  Niagara,  or  the  bail  will  do  it  for 
him.  The  ca.  sa.  is  merely  notice  that  the  plaintiff  intends 
to  take  his  remedy  against  the  person :  it  is  the  business  of 
the  bail  to  go  to  the  office  and  enquire  Whether  the  ca.  sa. 
has  been  placed  in  the  hands  of  the  sheriff ;  and,  if  it  has 
been,  they  can  no  otherwise  discharge  themselves  of  their 
undertaking  than  by  surrendering  the  defendant  or  paying 
the  debt.  If  a  direction  to  return  non  est  inventus  be  given 
by  the  plaintiff,  it  can  constitute  no  defence  in  pleading. 

The  court  in  this  case,  however,  gave  judgment  for  the 
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defendant  on  demurrer,  on  account  of  several  repugnancies 
in  the  plaintiff's  declaration  with  regard  to  dates  and  sums. 

Judgment  for  the  defendant  on  demurrer. 


GoOPERHAM  V.  ChILVER. 

Costs — District  Court. 

Where  the  plaintiff's  claim  is  within  the  jurisdiction  of  the  District  Court  it 
is  no  ground  for  a  certificate  for  full  costs  that  the  defendant's  set  off 
could  not  be  tried  in  the  District  Court. 

In  this  case,  tried  at  Toronto  before  Macaulay^  J.,  it 
became  a  question,  whether  in  a  case  in  which  the  plaintiff 
recovered  but  a  few  shillings,  and  which  was  clearly  of  the 
proper  cognizance  of  the  District  Court,  the  judge  could 
properly  certify  for  King's  Bench  costs,  on  the  ground  that 
the  defendant's  set  off  involved  a  question  proper  to  be  tried 
in  the  King's  Bench.  It  was  mentioned  in  this  term  and 
considered  by  the  judges,  and  they  determined  that  where 
there  was  no  ground  for  certifying  as  respected  the  plain- 
tiff's cause  of  action,  a  certificate  should  not  be  granted  by 
reason  of  the  value  or  difficulty  of  matters  litigated  upon 
the  set  off ;  otherwise  a  defendant,  by  urging,  though  un- 
successfully, a  bond  fide  defence,  would  be  in  a  worse 
situation  than  if  he  opposed  the  plaintiff's  recovery  without 
any  ground. 


Doe  ex  dem.  McGregor  v.  Hawke,  and  Doe  ex  dem. 
McGregor  v.  Crow. 

Statute  of  Limitations — Mortgage  satisfied  after  twenty  yeari  possession  subse- 
quent to  default. 

"When  the  mortgagor  is  in  possession,  a  mortgage  may  be  presumed  satisfied 
when  twenty  years  have  elapsed  from  the  time  of  the  payment  of  the 
mortgage  money. 

Both  these  actions  were  brought,  on  the  same  title, 
against  tenants  in  possession  of  different  portions  of  lot  8, 
in  the  front,  or  first  concession  of  East  Dover. 

On  the  15th  of  December  1796,  the  Crown  granted  the 
land  by  letters  patent  to  Thomas  Clark;  and  on  the  15th 
of  June  1799,  Clark  mortgaged  in  fee  to  McGregor,  father 
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of  the  lessor  of  the  plaintiff,  with  proviso  for  redemption  by 
paying  £200  in  two  years. 

This  mortgage  was  registered  the  26th  of  April  1804. 
On  the  28th  of  April  1828,  McGregor,  the  mortgagee,  made 
his  will  in  these  terms :  "  I  give,  devise  and  bequeath  unto 
my  son,  John  McGregor,  a  mortgage  and  the  interest  that, 
has  accrued  thereon,  that  I  hold  from  Thomas  Clark  on  lot 
number  7,  1st  concession  of  East  Dover." 

Parol  evidence  was  admitted  to  shew  that  lot  7  belonged 
to  another  person,  and  that  the  lot  mortgaged  by  Clark,  and 
intended  to  be  devised,  must  have  been  the  lot  8. 

No  evidence  was  given  at  the  trial  to  shew  that  the 
principal  or  interest  was  ever  paid.  The  morlgage  and 
patent  deed  were  found  among  the  papers  of  the  testator 
McGregor,  and  on  these  and  the  will  simply  the  plaintiff 
supported  his  action. 

The  mortgagee  was  not  proved  to  have  been  ever  in 
possession  ;  but  on  the  other  hand,  it  was  shewn  that  the 
mortgagor,  Clark,  had  continued  in  possession  to  the  time 
of  his  death,  a  few  years  ago  ;  since  which  period  the 
defendant  had  gone  into  possession,  under  a  person  who 
had  lived  with  Clark  on  the  premises  as  a  tenant,  working 
the  farm  on  shares. 

Upon  this  evidence  a  verdict  was  given  for  the  plaintiff 
which  affirmed  the  mortgage  to  be  in  force  and  unsatisfied; 
though  the  mortgagor  and  those  claiming  under  him  had 
been  for  about  forty  years  in  uninterrupted  possession,  and 
without  proof  of  payment  on  account,  or  of  acknowledgment 
of  the  debt  being  unsatisfied  within  that  period. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  very  possible  that  the  verdict  may  be  in  accordance 
with  justice  and  with  the  real  facts  of  the  case,— for  the 
mortgage  may  never  have  been  satisfied.  But  we  apprehend 
that  independently  of  our  late  statute  4  Will.  IV.  ch.  1., 
for  amending  the  law  respecting  real  property — the  16th, 
17th,  19th,  27th  and  43rd  sections  of  which  must  be 
considered  in  the  future  disposal  of  this  case — the  defen- 
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dant,  upon  the  princi fries  of  the  common  law,  was  entitled 
to  a  verdict  upon  these  facts. 

What  distinguishes  this  case  from  that  of  Hall  v.  Doe  ex 
dem.  Surtees  (5  B.  &  A.  687)  is  that  in  that  case  it  was 
expressly  found  by  the  jury  that  default  was  made  by  the 
mortgagor,  the  money  not  being  paid  at  the  day,  and  his 
possession  after  the  default  (which,  under  the  terms  of  that 
mortgage,  was  rightful  before)  was  not  deemed  adverse ; 
but,  on  the  contrary,  the  court  entertained  the  presumption 
that  he  continued  to  possess  by  the  sufferance  of  the  mort- 
gagee— the  contrary  not  being  found  by  the  jury.  Here 
there  is  no  finding  of  the  jury,  and,  indeed,  no  evidence  that 
the  money  was  not  paid  at  the  day  ;  and  the  question  is, 
whether,  after  nearly  forty  years  continued  peaceable  pos- 
session, and  nothing  in  the  meantime  appearing  to  shew 
the  contrary,  the  jury  should  not  have  been  directed  to 
presume  the  mortgage  satisfied. 

The  estate  in  this  case  is  not  shewn  to  have  become 
absolute — it  was  subject  to  be  defeated  by  payment  of  the 
money ;  and,  if  under  these  facts  that  should  have  been 
presumed,  then,  of  course,  there  should  be  no  recovery  on 
the  mortgage. 

It  may  be  in  the  power  of  the  parties,  on  another  trial,  to 
shew  the  truth  of  the  case  more  clearly,  and  the  lessor  of  the 
plaintiff  may  lay  sufficient  ground  for  rebutting  the  pre- 
sumption of  payment.  The  patent  and  mortgage  being  in 
the  custody  of  the  mortgagee,  and  the  mortgage  being  made 
the  subject  of  a  devise  in  1828,  though  they  may  have  no 
legal  effect,  naturally  lead  to  a  belief  that  the  debt  is  unpaid ; 
and  some  proof  of  that  may  be  supplied.  As  the  mortgage 
was  registered  after  the  day  set  for  paying  the  money,  it 
may  be  well  to  enquire  at  whose  instance,  or,  rather,  upon 
whose  memorial,  it  was  put  upon  record.  If  the  mortgagor 
executed  the  memorial,  that  would  be  a  strong  circum- 
stance. 

We  are  of  opinion  that  the  rule  must  be  made  absolute 
for  setting  aside  this  verdict  and  granting  a  new  trial — 
costs  to  abide  the  event. 

Rule  absolute. 
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Doe  dem.  Lawson  v.  Coutts. 

Lease. 

A  lease  for  life  for  a  nominal  rent,  not  under  seal,  although  it  cannot  pass  a 
freehold  interest,  will  operate  as  a  lease  from  year  to  year,  and  the  lessee 
cannot  be  dispossessed  without  six  months'  notice  to  quit. 

This  ejectment  was  tried  before  Robinson,  C.  J.,  at  the 
last  assizes  for  the  district  of  Gore.  It  was  proved  that  the 
lessor  of  the  plaintiff,  from  a  motive  of  friendship  towards 
the  defendant,  who  had  recently  arrived  from  Great  Britain 
with  his  family,  gave  him  a  lease  for  life  of  the  premises 
in  question,  at  a  renewal  rent  of  a  shilling  annually, 
stipulating  that  if  the  defendant  should  remove  to  any  other 
part  of  the  province  his  interest  in  the  land  should  cease  ; 
the  intention  being  that  he  might  occupy  the  land  so  long 
as  he  chose  to  live  upon  it,  but  no  longer. 

The  defendant  lived  some  years  on  the  land,  and 
improved  it ;  but  disputes  having  arisen  between  him  and 
the  lessor  of  the  plaintiff,  this  action  was  brought  to  turn 
the  defendant  out  of  possession. 

The  instrument  which  the  lessor  of  the  plaintiff  had 
executed  in  favor  of  the  defendant  was  not  sealed,  and  it 
was  contended  on  his  part  that,  not  being  valid  to  pass  the 
life  estate,  the  defendant  was  merely  tenant  at  will,  and 
might  be  treated  as  a  trespasser,  if  he  held  over  after 
possession  being  demanded. 

The  learned  Chief  Justice,  at  the  trial,  expressed  his 
opinion  that  a  freehold  clearly  could  not  pass  by  the  instru- 
ment, but  the  justice  of  the  case  being  strongly  with  the 
defendant  upon  the  facts  proved,  he  recommended  to  the 
jury  to  find  for  the  defendant,  reserving  leave  to  the  plaintiff 
to  move  to  enter  a  verdict  in  his  favor,  if  the  court  should 
be  of  opinion  that  six  months'  notice  to  quit  was  not 
necessary,  and  that  the  plaintiff  was  entitled  to  recover  on 
proving  a  demand  of  possession. 

A  rule  nisi  was  accordingly  granted  in  Michaelmas 
Term  last,  and  cause  was  shewn  this  term,  by  O'Reilly, 
for  the  defendant. 

Per  Cur. — We  are  all  of  the  opinion  that  the  verdict  for 
the  defendant  should  stand.    Though  the  writing  produced 
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had  not  the  effect  of  creating  an  estate  for  life,  it  consti- 
tuted a  tenancy  from-  year  to  year  at  the  nominal  rent 
mentioned,  and  six  months  notice  was  necessary  before  the 
lessor  of  the  plaintiff  could  claim  the  possession. 

There  was  here  only  a  demand  of  possession  a  short  time 
before  action  brought. 

Rule  discharged. 


Rowan d  v.  Tyler. 

Amendment — Appeal. 

A  record  was  amended  in  matter  of  form  after  an  appeal  to  the  King  in 
Council. 

.  After  this  case  had  been  carried  to  the  King  and  Privy 
Council,  by  appeal,  it  was  discovered  that  an  error  was 
made  in  omitting  to  enter  a  formal  judgment  upon  some  of 
the  issues,  and  the  court  was  moved  by  Mr.  Baldwin  for 
leave  to  amend  the  record  of  the  judgment,  in  order  that  an 
amended  transcript  might  be  sent  to  England. 

The  judgment  of  this  court  had  been  affirmed  by  the 
Governor  in  Council,  and  the  defendant  in  the  action  had 
appealed  to  the  King  and  Council.  A  transcript  of  the 
record,  relumed  to  this  court  from  the  Court  of  Appeal  in 
this  province,  with  the  judgment  of  affirmance,  had  been 
certified  by  the  Chief  Justice. 

After  hearing  the  Attorney  General  against  the  amend- 
ment,~the  court  made  the  rule  absolute. 

Rule  absolute. 


Burns  v.  Grier  and  Campbell. 

Bail — Flea,  that  they  did  not  become  hail — Variance. 

A  plea  by  bail  to  an  action  on  their  recognizance  that  they  did  not  become 
bail,  concluding  to  the  country,  is  bad  on  special  demurrer  ;  and  on  pleas 
of  mil  tiel  record  to  the  judgment  and  no  ca.  sa.  a  judgment  varying  in  the 
term  from  that  stated  in  the  declaration,  and  a  ca.  sa.  in  a  form  of  action 
different  from  that  stated  in  the  replication,  constitute  a  fatal  variance. 

The  action  was  debt  on  recognizance  of  bail.  The 
defendants  pleaded  that  they  did  not  become  bail,  and 
concluded  to  the  country. 
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The  plaintiff  demurred  specially  for  this  ill  conclusion. 

Per  Cur. — We  are  of  opinion  that  the  plea  is  bad,  for  the 
cause  assigned.  The  plaintiff  founds  his  action  upon  a 
record  ;  and  the  defendants,  by  their  plea,  would  put  in 
issue  before  the  jury  what  can  only  be  tried  by  the  record. 

But  the  declaration  is  faulty.  It  claims  a  debt  of  £164 
upon  a  recognizance  in  which  the  defendants  are  bound 
only  for  the  sum  of  £75,  as  appears  by  the  declaration. 

In  this  same  case  the  defendants  pleaded  nul  tiel  record  - 
of  the  alleged  recovery  against  the  original  debtor,  and  in 
another  plea  they  denied  that  any  ca.  sa.  issued  upon  the 
judgment.  Judgment  was  given  for  the  defendants  on  the 
first  of  these  pleas,  on  account  of  a  variance  in  setting  out 
the  judgment  as  a  judgment  of  Michaelmas  Term,  5  Wm. 
IV,  when  in  fact  it  was  entered  in  Michaelmas  Term 
6  William  IV. 

Upon  the  2nd  plea,  the  plaintiff  produced  the  ca.  sa. 
itself,  which  had  been  issued  and  returned  by  the  sheriff, 
but  had  not  been  entered  on  the  roll.  It  varied  from  the 
record  pleaded,  however,  being  erroneously  taken  out  as  in 
a  plea  of  trespass,  instead  of  trespass  on  the  case  on 
promises,  and  for  this  variance  the  defendant  had  judgment. 


Mary  Tayler  v.  Jane  Tayler. 

Waste. — 6  Edward  I.  ch.  5. 

An  action  on  the  case  for  waste  may  be  brought,  under  6  Edward  I.  ch.  5, 
by  him  in  remainder  for  life  or  years ;  and  where  land  was  devised  for  life, 
with  a  reservation  of  the  oak  timber  thereon,  it  was  held  that  a  power  to 
dispose  of  other  descriptions  of  timber  was  not  thereby  implied,  and  that 
the  tenant  for  life  was  guilty  of  waste  in  disposing  of  such  other  timber 

This  was  an  action  in  the  case,  in  nature  of  waste, 
brought  under  the  following  circumstances  : 

One  Tayler,  seised  in  fee,  devised  to  his  wife,  Jane  Tay- 
ler, for  life,  remainder  to  the  plaintiff  Mary  Tayler  and  her 
heirs,  and  if  she  should  die  without  issue,  then  to  his  niece 
Mary  Marat,  in  fee  :  and  the  testator  inserted  this  direction 
in  his  will — "  It  is  my  further  will  and  pleasure  that  no  part 
of  the  oak  timber  upon  my  said  land  shall  be  cut  or  disposed 
of  during  the  life  of  my  said  wife  Jane." 
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After  the  death  of  Tayler,  the  devisor,  the  land  was  let 
by  the -defendant,  the  tenant  for  life,  to  several  tenants  in 
succession ;  and  she  sold  ash  rails  off  the  land,  some  cord- 
wood  and  cedar  posts,  not  however  to  any  large  amount  in 
value. 

It  was  objected  at  the  trial,  before  Macaulay  J.,  at  the 
last  assizes  at  Brockville,  that  the  plaintiff  could  not  sue 
for  waste  from  the  nature  of  her  interest :  and,  secondly, 
that  the  will,  by  prohibiting  her  from  cutting  oak  timber, 
gave  her  an  implied  permission  to  cut  any  other  timber. 
The  jury,  under  the  direction  of  the  court,  gave  a  verdict  for 
the  plaintiff  and  £2  14s.  damages. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  enter  up 
judgment.  As  to  the  first  point,  the  plaintiff's  right  to  this 
action  is  clear.  She  had  a  vested  estate  in  remainder  ;  and 
though  it  is  true  that  she  could  not  bring  an  action  of  waste 
at  common  law — because  the  action,  before  the  statute,  lay 
only  against  those  whose  estates  were  created  by  law  as 
tenant  by  the  courtesy,  tenant  in  dower,  &c. — yet,  under 
the  statute,  she  could,  because  that  gave  a  remedy  against 
the  tenant  for  life,  whose  estate  came  by  grant,  or  contract; 
and  it  is  clear  that  this  action  on  the  case  in  nature  of 
waste  may  be  brought  by  heirs  in  reversion,  or  remainder 
for  life  or  years. 

With  respect  to  the  effect  of  excepting  the  oak  timber  in 
the  will,  it  is  evident  that  the  exception  was  inserted  as  a 
restriction  upon  the  right  which  the  intermediate  tenant 
would  otherwise  have  to  take  reasonable  estovers.  The 
devisor  meant  that  oak  should  not  be  cut  for  any  purpose. 
With  respect  to  the  other  timber,  he  did  not  attempt"  to 
restrain  the  tenant  for  life,  further  than  the  law  would 
already  restrain  her ;  nor  can  it  be  implied  that  he  meant 
to  extend  her  privilege.  The  selling  rails,  firewood  and 
cedar  posts  from  the  land  was  clearly  waste,  and  the  ver- 
dict was,  in  our  opinion,  properly  rendered. 

This  rule  therefore  is  discharged. 

Rule  discharged. 
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Hamilton  v.  Lyons. 

Deed — Action  against  registrar  for  treble    damages,  when  maintainable — 
Memorial  of  mortgage. 

An  action  cannot  be  brought  against  a  registrar  for  treble  damages,  under 
35  Geo.  III.  cli.  5,  sec.  10,  until  he  has  been  convicted  under  that  section 
of  some  offence  for  -which  he  shall  forfeit  his  office. 

It  is  not  necessary  in  the  memorial  of  a  mortgage  to  notice  the  proviso  for 
redemption. 

This  was  an  action  of  debt,  brought  against  the  defendant 
as  registrar  for  the  county  of  Lincoln,  upon  the  10th  clause 
of  the  provincial  statute  35  Geo.  Ill,  ch.  5,  which  enacts, 
tcthat  if  any  registrar  or  his  deputy  shall  neglect  to  perform 
his  duty  in  the  execution  of  his  office  according  to  the  rules 
and  directions  mentioned  in  the  act,  or  shall  commit,  or 
suffer  to  be  committed,  any  undue  or  fraudulent  practice  in 
the  execution  of  the  said  office,  and  be  thereof  lawfully 
convicted,  that  then  such  registrar  shall  forfeit  his  said 
office,  and  pay  treble  damages  with  full  costs  of  suit  to 
every  person  or  persons  that  shall  be  injured  thereby,  to  be 
recovered  by  action  of  debt,  bill,  plaint,  or  information,  in 
any  of  his  Majesty's  courts  of  record,  wherein  no  protec- 
tion, privilege  or  wTager  of  law  shall  be  allowed,  &c." 

The  declaration  stated  that  the  plaintiff,  being  the  grantee 
in  a  certain  deed  of  mortgage,  had  executed  a  memorial  for 
the  registry  thereof;  which  memorial,  with  the  subscribing 
witness  to  prove  the  execution  of  the  same,  and  of  the 
mortgage,  was  taken  to  the  office  of  the  registrar,  who  was 
required  to  administer  the  oath  and  register  the  deed,  but 
that  he  neglected  and  refused ;  and  thereby  the  plaintiff 

hath  sustained  damage  to  the  amount  of  £  ,  and  an 

action  hath  thereupon  accrued  to  the  plaintiff  to  recover 

£  ,  being  the  treble  the  amount  of  the  said  damages, 

according  to  the  statute,  &c. 

To  the  1st,  2nd,  and  3rd  counts  the  defendant  pleads 
specially,  that  the  memorial  produced  to  him  to  be  regis- 
tered contained  no  statement  of  the  proviso  for  the  redemp- 
tion of  the  mortgage;  and,  to  these  pleas  the  plaintiff 
demurs  specially,  assigning  for  cause  that  they  tender  an 
immaterial  issue. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  ure  not  of  opinion  that  the  act  makes  it  necessary  to 
notice  in  the  memorial  of  a  mortgage  the  proviso  for 
redemption :  though  the  schedule  appended  to  the  act 
contains  a  form  of  memorial  of  a  mortgage  in  which  the 
proviso  is  stated,  yet  parties  are  not  by  the  act  confined  to 
this  form,  and  the  5th  clause,  which  sets  forth  the  particu- 
lars to  be.  contained  in  any  memorial,  does  not  exact  it. 

But  we  are  against  the  plaintiff's  action,  upon  the  sub- 
stantial ground  that  this  action  for  treble  damages,  under 
the  statute,  cannot  be  brought  until  after  a  conviction  of 
the  defendant  of  some  offence  against  the  10th  clause  of  the 
act,  for  which  he  shall  be  adjudged  to  forfeit  his  office,  and 
pay  treble  damages.  The  right  to  bring  such  an  action 
only  accrues  upon  the  conviction.  It  is  very  possible  that, 
by  some  slip  of  the  registrar,  a  party  may  receive  an  injury 
for  which  he  may  recover  recompense  in  an  action,  although 
the  act  or  omission  might  not  be  such  as  should  lead  to  a 
conviction  for  an  offence  against  the  statute.  But  to  be  in 
a  situation  to  sue  for  treble  damages,  the  plaintiff  must 
shew  that  for  a  misfeasance,  or  an  omission,  the  defendant 
has  been  convicted,  as  for  a  crime,  and  that  in  conse- 
quence of  the  same  crime,  he  has  received  damage  ;  and 
then  he  establishes  his  right  to  the  penalty  of  treble 
damages.  Criminal  intention,  or  culpable  negligence, 
must  enter  into  a  case  of  this  kind :  a  bare  refusal,  or 
omission  does  not  necessarily  imply  either  the  one  or  the 
other. 

Judgment  for  the  defendant. 


Clock  v.  Alfield. 

A  Uachment.  — A ffidavit. 

The  court  will  only  grant  an  attachment  ujider  the  Absconding  Debtor's  Act, 
for  sums  certain,  when  such  an  affidavit  could  be  made  as  would  enable  a 
plaintiff,  without  a  judge's  order,  to»sue  out  bailable  process. 

HitcJiings  moved  for  an  attachment,  under  the  Absconding 
Debtor's  Act,  upon  an  affidavit,  claiming  damages  for  not 
repairing  fences  upon  a  farm  leased  to  the  defendant. 
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The  court  would  not  order  an  attachment,  saying  that\ 
the  statute,  in  their  opinion,  intended  the  remedy  only  in 
cases  of  debts  for  sums  certain,  when  such  an  affidavit 
could  be  made  as  would .  enable  a  plaintiff,  without  a 
judge's  order,  to  sue  out  bailable  process. 

Attachment  refused, 


LOCKMAN   V.  NESSE. 

Dower — When  damages  recoverable — Plea  of  ne  ungues  seisie — Evidence. 

In  dower,  the  demandant  is  entitled  to  damages  only  when  the  husband  died 
^eised. 

Under  the  plea  of  ne  ungues  seisie,  possession  by  the  husband  is  primel  facie 
evidence  of  a  seisin  in  fee. 

This  was  an  action  of  dower,  brought  by  the  widow 
against  the  alienee  of  the  husband,  yhe  tenant  pleaded 
ne  unques  seisie  que  dower ',  and  ne  unques  decouple,  fyc. 

Upon  the  trial  it  was  objected  that  the  evidence  of  seisin 
in  the  husband  was  not  sufficient,  and  that  the  marriage 
was  not  legally  proved. 

With  respect  to  the  husband's  seisin,  the  learned  Chief 
Justice  had  doubts  at  the  trial  upon  the  sufficiency  of  the 
evidence.  The  demandant  attempted  to  prove  seisin  in  her 
late  husband,  by  giving  evidence  of  the  deeds  under  which 
he  derived  title ;  and  exceptions  were  taken  to  the  manner 
in  which  the  execution  of  the  deeds  was  proved.  He 
allowed  the  evidence  of  seisin,  however,  to  be  sufficient, 
subject  to  any  exceptions  raised  at  the  trial  to  the  proof  of 
execution  of  the  deed  and  the  secondary  evidence  offered 
of  their  contents.  The  marriage  appeared  to  be  sufficiently 
proved.  It  was  shewn  that  they  were  married  by  a  magis- 
trate many  years  ago,  and  at  a  time  when  there  was  no 
clergyman  of  the  Church  of  England  Tesident  within 
eighteen  miles  of  them.  For  the  tenant  it  was  contended, 
that  proof  should  be  given  of  the  publication  of  the  notice, 
according  to  our  statute  33  Geo.  III.,  ch.  5,  and  that  the  only 
proper  evidence  of  the  marriage  was  the  production  of  the 
certificate  registered  by  the  clerk  of  the  peace,  as  provided 
for  by  the  3rd  section  of  the  statute,  or  of  a  copy  thereof. 

These  exceptions  to  the  proof  of  the  marriage  were  over- 

3  t  vol.  v. 
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ruled,  and  it  was  held  to  be  sufficiently  established  by  the 
evidence  of  an  eye-witness  present  at  the  ceremony — the 
certificate  and  registry  being  merely  a  mode  of  proof, 
afforded  by  the  statute  for  the  convenience  and  security  of 
the  parties,  but  not  the  only  mode,  nor  the  best  mode. 

The  record  contained  no  award  of  a  venire  to  assess 
damages  for  detention  of  the  dower;  and  it  appeared  to  the 
learned  judge  that  on  that  account  the  jury  had  no 
authority  to  find  damages  :  but,  as  he  desired  to  afford  every 
facility  to  the  demandant  in  the  proceeding,  he  therefore 
suffered  the  damages  to  be  assessed,  that  the  amount  might 
be  ascertained*  in  case  the  proceeding  could  be  supported. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  Court. 

Upon  consideration  of  this  case,  we  are  of  opinion  that 
the  seisin  of  the  husband  was  sufficiently  proved.  He  was 
shewn  to  have  been  in  possession  of  the  estate  until  he 
conveyed  it  in  fee  to  one  Smith.  His  possession  was  prima 
facie  evidence  of  a  seisin  in  fee  ;  as  no  proof  was  offered 
that  he  had  a  life  estate,  it  was  unnecessary  to  "give  further 
evidence  of  his  title. 

The  demandant  is  entitled  to  judgment  of  seisin  for  a 
third  part  of  the  premises :  but  as  to  damages,  indepen- 
dently of  any  formal  objection  from  the  manner  in  which 
the  nisi  prius  record  is  made  up,  there  were  no  damages  to 
be  awarded  to  the  demandant  in  this  case,  for  her  husband 
did  not  die  seised.  It  is  not  averred  in  the  record  that  he 
did  ;  and  it  was  shewn  at  the  trial  that  he  did  not,  but  that 
he  aliened  in  his  lifetime  to  one  Smith. 

The  Statute  of  Merton,  20  Henry  III.  ch.  1,  extends  only 
to  cases  where  the  husband  died  seised,  and  gives  damages 
in  such  cases  only.  Delvin  v.  Hunter,  Bunb.  5  ;  Co.  Litt. 
32-33,  Saund.  446,  Cruise  Dig.  Dower.  At  common  law 
no  damages  were  recoverable. 

The  verdict  therefore,  so  far  as  respects  the  damages, 
must  be  set  aside,  and  the  demandant  is  entitled  to  judg- 
ment of  seisin — the  verdict  upon  the  two  issues  standing 
in  her  favor.  These  pleas,  it  seems,  denying  the  seisin 
of  her  husband  and  the  marriage,  could  not  be  pleaded 
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together  in  England,  but  for  a  reason  which  does  not  apply 
here,  where  there  is  no  ecclesiastical  jurisdiction,  and 
where,  consequently,  both  must  be  treated  as  issues  in  fact, 
to  be  determined  in  the  same  manner  by  a  jury. 

Judgment  of  seisin  for  the  demandant. 


In  RE  APPLICATION  OF   BaRNIIART,   FORMERLY   GAOLER  OF 

the  Home  District,  v.  the  Justices  of  the  Home 
District. 

Mandamus — General  principle  as  to  issuing. 
A  mandamus  never  issues  except  to  admit  or  restore  some  person  to  an 
ascertained  right. 

The  court  was  moved  for  a  mandamus  to  compel  the 
justices  of  the  peace  for  the  Home  District  to  make  an 
order  upon  their  treasurer  to  pay  to  Barnhart,  the  late  gaoler, 
several  sums  of  money  which  he  claimed — 1st.  For  the 
expense  of  a  guard  provided  by  him  to  prevent  the  escape 
of  prisoners,  rendered  necessary,  as  he  said,  by  the  insuffi- 
ciency of  the  gaol.  2nd.  For  expenses  defrayed  by  him  in 
re-taking  prisoners  under  criminal  charges,  who  had  escaped 
from  the  gaol.  3rd.  An  additional  allowance  of  five 
shillings  per  week,  for  the  charge  of  maintaining  several 
insane  persons  in  the  gaol. 

Per  Cur, — We  are  of  opinion  that  we  cannot  grant  the 
mandamus  upon  any  of  the  grounds  on  which  it  is  prayed. 

Upon  the  case  stated  in  the  affidavit,  we  cannot  say  that 
the  applicant  has  a  specific  legal  right  to  any  of  the  charges 
to  which  he  lays  claim,  and  a  mandamus  never  issues 
except  to  admit  or  restore  a  person  to  an  ascertained  right. 

As  to  the  first  head  of  charges,  the  law  makes  no  provision 
for  it;  and  to  allow  it,  as  a  matter  of  course,  would  tend  to 
lessen  the  vigilance  of  the  gaoler.  The  peculiar  circum- 
stances of  the  case  may  have  been  such  as  to  warrant  on  a 
particular  occasion  the  incurring  of  such  an  expense  by 
the  justices;  but  the  discretion  rests  with  them:  they  are 
the  dispensers  of  the  district  revenues ;  and  this  court  can 
only  interfere  where  they  have  no  discretion  to  exercise,  or 
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when  they  refuse  or  omit  to  pay  some  specifice  ascertained 
charge  which  is  clearly  incumbent  upon  them.  The  same 
remarks,  apply  to  the  charges  for  re-taking  prisoners.  We 
have  no  authority  for  saying  that  the  justices  shall  reimburse 
such  an  expenditure.  And,  as  to  the  additional  sum  claimed  * 
for  supporting  insane  persons  in  the  gaol,  that  matter  is  by 
law  subjected  to  the  control  of  the  Quarter  Sessions,  and  of 
the  grand  juries  at  that  court.  We  are  not  the  judges  of 
the  proper  allowance  for  supporting  an  insane  person  ;  It 
is  not  fixed  by  law:  the  Court  of  Quarter  Sessions  is  to 
allow  what  they  find  to  be  reasonable. 

Mandamus  refused. 


Boyce  v.  Park  et  al. 

Witness, 

A  joint  contractor  with  the  defendant,  not  joined  in  the  action,  may  be 
.  witness  for  the  plaintiff,  and  a  release  (though  unnecessary)  given  by 
the  plaintiff  to  him  immediately  before  the  trial  to  enable  him  to  give 
testimony,  will  not  operate  as  a  discharge  of  the  defendant,  unless  pleaded 
puis  darrein  continuance. 

The  plaintiff  sued  in  assumpsit  for  services  rendered  by 
him  as  a  surveyor  in  exploring  the  line  of  the  River  Thames, 
in  company  with  a  civil  engineer,  in  order  to  ascertain  the 
improvements  required  for  making  the  river  navigable  from 
London  to  Chatham.  The  defendants  pleaded  the  general 
issue. 

The  case  was  this  :—  A  number  of  persons  had  associated 
for  the  purpose  of  promoting  the  projected  improvements, 
and  a  committee  of  gentlemen  had  been  appointed  to  collect 
subscriptions.  Another  committee  had  been  appointed 
who  were  to  employ  engineers  and  workmen.  The  defen- 
dants, it  was  alleged,  were  members  of  this  committee,  and 
as  such  they  came  to  Mr.  Harris,  who  was  one  of  the  sub- 
scribers to  the  undertaking,  and  asked  him  to  write  to  the 
plaintiff,  with  whom  he  was  acquainted  and  who  then  lived 
in  another  part  of  the  country,  to  offer  him  employment,  as 
the  surveyor  to  attend  upon  the  engineer.  Mr.  Harris  had 
before  spoken  of  the  plaintiff  as  a  person  well  qualified,  and 
this  led  to  the  defendant  s'requesting  him  to  write  to  the 
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plaintiff,  desiring  his  attendance.  A  note  was  accordingly 
written  by  Harris  to  the  plaintiff,  merely  apprising  him  that 
he  would  be  employed  if  he  came  immediately,  and  not 
stating  at  whose  particular  instance  he  sent  for  him.  The 
plaintiff  came  and  was  employed  some  weeks  upon  the 
service. 

When  the  survey  was  completed,  there  were  not  funds 
collected  to  meet  the  expense.  The  committee  were  dis- 
appointed in  their  expectations  of  receiving  subscriptions. 
The  plaintiff  waited  the  result  of  an  unsuccessful  application 
to  the  Legislature  for  assistance  ;  and,  after  considerable 
delay,  he  took  measures  for  enforcing  payment  from  those 
who  had  employed  him.  He  first  applied  to  Harris,  and 
demanded  payment  from  him ;  but  the  latter  assured  him 
that  his  motive  was  merely  to  serve  him,  and  that,  having 
suggested  his  name,  he  had,  upon  the  particular  request  of 
the  two  defendants,  written  to  desire  his  attendance,  without 
any  idea  of  being  his  employer;  not  being,  as  he  declared, 
one  of  the  committee,  or  in  any  manner  concerned  in  the 
management  of  the  work.  Being  thus  referred  by  Harris 
to  these  defendants  as  the  persons  to  whom  he  ought  to  look, 
the  plaintiff  brought  this  action  against  them;  and  at  the 
trial  Harris  was  produced  as  a  witness  Uo  prove  the 
employment  through  himself  as  agent.  It  seemed  to  have 
been  apprehended  that  Harris  might  be  objected  to  as 
incompetent  from  interest,  and  on  the  day  before  the  assizes 
commenced  an  ordinary  general  release  was  sealed  by  the 
plaintiff  discharging  Harris  from  all  actions,  demands,  &c. 

Harris  proved  the  case  clearly  against  the  defendants : 
but  on  their  part  it  was  objected  that  he  was  equally  liable 
with  themselves,  because  he  had  written  for  the  plaintiff 
and  because  (as  they  alleged)  he  was  a  member  of  the 
committee  of  subscribers. 

Robinson,  C.  J. — As  the  defendants  did  not  plead  the 
non-joinder  of  Harris  in  abatement,  it  was  immaterial  on  the 
general  issue  whether  he  was  liable  jointly  with  them  or 
not :  and  that  he  was  liable,  as  a  member  of  the  committee, 
was  by  no  means  clearly  made  out.  He  denied  that  he  was 
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a  member  of  any  committee,  and  that  fact  stood  doubtful 
on  the  evidence.  I  could  not  say  that  it  was  by  any  means 
proved  that  he  was  a  member  of  the  committee  to  employ 
engineers,  or  had  ever  acted  as  such. 

That  Harris  might  have  been  sued  by  the  plaintiff,  upon 
his  letter  of  employment,  was  clear:  but  it  was  equally 
clear  that  the  plaintiff,  when  informed  that  he  had  written 
at  the  instance  of  the  defendants,  might  forbear  to  hold  him 
liable  and  take  his  recourse  against  the  defendants ;  and  it 
was  more  just  that  he  should  do  so,  if  they  were  persons 
responsible  in  point  of  property. 

Whether  Harris  was  jointly  liable  with  the  defendants 
or  not,  was  made  a  material  question  at  the  trial,  upon  this 
ground — that  the  release  of  the  plaintiff  to  Harris,  though 
executed  only  for  the  purpose  of  doing  away  with  any 
objection  to  his  admissibility  as  a  witness,  had  the  effect, 
in  law,  of  releasing  the  defendants  as  co-contractors  with 
him ;  wherefore  the  defendants  were  entitled  to  a  verdict. 

It  did  not  appear  to  me  that  I  could  give  effect  to  this  de- 
fence. The  two  defendants  were  proved  to  be  the  indivi- 
duals at  whose  immediate  instance  the  plaintiff  was  em- 
ployed. When  the  plaintiff  learned  this,  he  naturally  and 
properly  brought  his  action  against  them ;  and  though  he 
might  have  looked  to  the  dozen  members,  or  more,  who 
composed  the  committee,  or  perhaps  to  all  the  subscribers 
to  the  undertaking,  yet  he  was  not  bound  to  do  so,  even  if 
he  had  known  all  who  were  responsible.  On  the  ground 
on  which  they  were  made  liable,  Harris  was  not  a  co-con- 
tractor with  them,  and  if  he  was  liable  in  another  capacity, 
either  as  a  stockholder  with  them,  or  as  having  transmitted 
their  request,  the  releasing  him  under  such  circumstances 
could  not  operate  in  their  discharge  any  more  than  releas- 
ing the  indorsee  of  a  note  can  discharge  the  maker. 

The  principle  applies  only  to  the  case  of  a  joint  contract, 
and  I  did  not  see  that  a  joint  contract  was  proved.  These 
were  my  impressions  at  the  trial,  and  under  my  direction 
the  jury  found  for  the  plaintiff. 

A  new  trial  has  been  moved  for  on  the  ground  that  the 
verdict  was  against  law  and  evidence,  and  for  misdirection. 
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The  case  turns  wholly  on  the  effect  of  the  release  ;  and,  as 
to  that,  I  am  of  the  opinion  that  it  could  only  have  the  effect 
of  discharging  these  defendants  in  case  they  were  co-con- 
Iractors  with  Harris,  and  as  such  jointly  liable  to  the 
plaintiff.  In  such  cases  the  release  has  that  effect,  because 
it  affords  the  presumption  of  payment  as  being  the  ground 
of  release  ;  and,  of  course,  payment  by  any  one  would  be 
an  extinguishment  of  the  debt.  And  so  the  releasing  any 
person  who  is  liable  on  a  bill  or  note  before  the  person 
who  is  sued  operates  in  discharge  of  the  person  suedn 
because  it  interferes  with  his  recourse  for  indemnity.  But 
the  releasing  a  later  party  to  the  bill  or  note  has  not  such 
effect,  because  the  prior  party  would,  at  any  rate,  have  no 
right  of  action  against  him.  And  here,  if  Harris  might 
have  been  sued  on  the  ground  of  his  writing  the  letter  to 
the  plaintiff,  the  releasing  him  from  his  liability  would  not 
affect  the  right  of  action  against  the  defendants,  as  being 
the  persons  who  caused  him  to  write  the  letter ;  because 
their  liability  rests  on  a  distinct  ground,  and  they  would  at 
any  rate  have  no  remedy  against  Harris  for  contribution. 

That  Harris  was  a  joint  member  of  the  committee  in 
which  these  defendants  acted,  I  did  not  see  upon  the 
evidence  at  the  trial.  It  is  possible  the  jury  might  have 
found  he  was,  if  it  had  been  left  to  them  as  a  doubtful 
point ;  but  I  did  not  expressly  call  on  them  to  say  whether 
he  was  or  not :  and  if  they  had  found  that  he  was,  I  cannot 
say  that  their  finding  would  have  been  supported  by  the 
weight  of  testimony.  And  besides,  it  appeared  to  me  that 
these  defendants  were  not  sued  as  members  of  any  commit- 
tee, and  that  it  was  not  necessary  they  should  be,  since  the 
agent  need  look  no  further  than  those  who  employed  him. 

I  see  now  no  good  reason  for  disturbing  the  verdict.  The 
release  being  given  just  before  the  trial,  clearly  could  not, 
under  any  circumstances,  bar  the  recovery  upon  the  general 
issue.  To  give  it  that  effect,  it  must  have  been  pleaded 
after  the  last  continuance.  The  verdict  therefore  is  rightly 
with  the  plaintiff  in  point  of  law,  and  1  think  there  is 
nothing  in  the  justice  of  the  case  that  calls  upon  us  to 
disturb  it. 
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I  am  of  opinion,  therefore,  that  the  rule  should  be  dis- 
charged. And  I  will  add,  that  I  have  not  yet  satisfied  myself 
that  a  release  given,  as  this  was,  on  the  eve  of  the  trial  and 
for  the  very  purpose  of  qualifying  a  witness  to  prove  the 
debt  against  others,  should  be  allowed  to  have  the  effect  of 
releasing  those  others,  on  the  ground  that  it  affords  presump- 
tion of  payment,  the  particular  purpose  for  which  it  is 
advanced  shewing  clearly  that  it  was  not  given  in  conse- 
quence of  the  debt  being  paid,  but  rather  for  the  purpose  of 
•enforcing  payment. 

It  may  perhaps  be  necessary,  however,  to  give  the  release 
such  effect  in  the  case  of  joint  contractors,  where  nothing 
appears  on  the  face  of  the  instrument  to  shew  that  it  was 
given  with  another  intent. 

The  defendants  in  this  case  urged  another  defence  at  the 
trial,  which  appeared  to  include  the  ground  0$  which, 
chiefly,  they  had  resisted  payment  of  the  demand.  They 
•contended  that  the  plaintiff,  from  the  nature  of  the  transac- 
tion, ought  to  be  content  to  look  to  the  chance  of  remunera- 
tion from  some  public  fund,  or  from  th*e  collection  of  monies 
subscribed  ;  and  it  was  surmised  that  he  had  desired  the 
employment  for  the  sake  of  the  experience  it  would  give 
him,  and  without  a  view  to  remuneration.  The  evidence, 
however,  did  not  support  a  defence  on  either  of  these 
grounds,  and  so  the  jury  thought  on  the  facts  submitted  to 
them. 

Rule  discharged. 
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Fisher  v.  Thayer. 

Affidavit. — Jurat. 

When  a  jurat  to  an  affidavit  made  by  two  persons  does  not  state  that  both 
were  sworn,  an  amendment  will  be  allowed  by  the  insertion  of  their 
names. 

A  rule  nisi  was  obtained  last  term  for  setting  aside  an 
attachment  on  account  of  a  defect  in  the  jurat  of  the 
affidavit.  It  was  not  stated  that  the  several  deponents 
(naming  them)  were  sworn  &c. 

Baldwin,  before  the  return  of  the  rule,  obtained  a  rule 
nisi  to  amend  the  jurat  by  taking  the  affidavit  off  the  files, 
and  having  it  again  attested  by  the  commissioner  in  proper 
form.  In  this  term,  after  cause  shewn,  the  court  allowed 
the  jurat  to  be  amended  on  payment  of  costs,  and  dis- 
charged the  rule  for  setting  aside  the  attachment,  making 
the  plaintiff  pay  the  costs  of  that  application, 

Rule  absolute. 


Casler  v.  Ransom  et  al. 

Award — Construction  of — Mill-dam. 

Where  arbitrators,  to  whom  disputes,  arising  from  the  over-flowing  of  three 
acres  of  the  plaintiff's  land  by  water  thrown  back  by  the  defendant's  mill, 
were  referred,  awarded  damages  to  the  plaintiff  for  the  injury,  and  that 
the  defendants  should  have  a  full  fall  of  nine  feet  and  no  more,  for  their 
mill-dam,  provided  that  the  water  on  the  plaintiff's  land  was  not  raised 
thereby,  and  the  defendants  raised  their  dam  to  nine  feet  and  overflowed 
five  acres  more  of  the  plaintiff's  land  : 

Held,  that  the  award  did  not  prevent  his  recovery  of  compensation  for  such 
further  injury,  and  that  he  was  entitled  to  damages  for  the  additional 
five  acres. 

This  was  a  special  action  on  the  case  for  overflowing 
the  plaintiff's  land. 

The  plaintiff  was  the  proprietor  of  land  situate  on  the 
River  Credit ;  and  some  years  ago  he  sold  part  of  his  tract, 
situate  lower  down  the  river  than  that  which  he  himself 
occupied,  to  Ransom  and  one  Bennett,  who  were  then 
partners,  and  desired  the  situation  for  the  purpose  of  erect- 
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ing  a  saw-mill  upon  it :  Bennet  had  since  sold  out  his 
interest  to  the  other  defendant  Sheldon.  Before  this  trans- 
fer of  Bennett's  share,  Ransom  and  Bennett  had  built  the 
mill  and  put  up  a  dam,  which  it  seemed  occasioned  back 
water  upon  the  plaintiff's  land  to  an  extent  greater  than 
had  been  anticipated,  or  than  was  authorised  by  any  agree- 
ment between  the  parties;  and,  in  consequence,  disputes 
arose  between  them,  which,  in  the  winter  of  1834,  were 
referred  to  arbitration  by  bonds  of  submission  in  the  ordi- 
nary form  where  the  submission  is  general,  of  all  matters 
in  difference  &c. 

In  February  1834  the  arbitrators  made  their  award, 
directing  that  Ransom  and  Bennett  should  pay  to  the 
plaintiff  £114,  with  £6  for  the  costs  of  the  arbitration,  on 
or  before  the  1st  of  May  then  next;  and  they  further  awarded 
as  follows  :  "that  Ransom  and  Bennett,  or  their  heirs  or 
assigns,  shall  have  the  full,  free  and  undisturbed  privilege 
of  the  waters  of  the  Credit,  where  their  mill  and  dam  are 
now  established,  on  or  within  any  part  of  their  limits,  from 
this  time  for  ever:  provided  they  do  not  raise  the  said  dam  any 
higher  than  to  give  them  a  head  and  fall  of  nine  feet,  or  any 
higher  than  it  has  been  in  time  past — and  this  award  and 
order  shall  not  affect  any  other  accounts,  notes  or  dealings 
whatsoever,  which  may  have  been  had  or  made  at  any  time 
heretofore  between  the  said  parties;  but  the  said  £114  is 
ordered  to  be  paid  as  the  amount  of  damages  found  by  us 
to  have  been  sustained  by  the  said  Richard  Casler,  in  con- 
sequence of  the  overflowing  of  part  of  his  farm  by  a  mill-dam 
erected  by  the  said  Israel  Ransom  and  Josiah  Bennett." 

It  was  proved  at  the  trial,  that,  up  to  the  time  of  the 
award,  about  three  acres  of  ground  belonging  to  the  plaintiff 
had  been  usually  covered  with  water  backed  up  by  the 
dam  of  Ransom  and  Bennett ;  and  that  the  estimate  of 
damages  awarded  was  founded  upon  the  value  of  those 
three  acres,  and  on  the  supposition  that  they  would  con- 
tinue to  be  overflowed  as  they  had  been,  and  thus  be 
rendered  wholly  useless  to  the  plaintiff. 

After  this  award,  Bennett  sold  out  to  Sheldon;  and 
Ransom  and  Sheldon,  the  defendants  in  this  action,  re- 
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paired  and  raised  their  dam,  so  that  it  caused  the  water  to 
back  to  a  greater  extent  upon  the  plaintiff,  covering  eight 
acres  of  his  land,  or  five  acres  more  than  had  been  over- 
flowed up  to  the  time  of  making  the  award. 

The  defendants  met  the  plaintiff's  claim  to  damages  for 
this  increased  injury,  by  contending ;  1st,  that  the  dam  was 
not  higher  than  sufficient  to  raise  a  head  and  fall  of  nine 
feet,  and  that  the  award  gave  a  right  to  the  privilege  to  that 
extent  without  regard  to  the  quantity  of  land  covered. 

2nd]y,  that  if  any  doubt  were  entertained  of  the  right  of 
the  arbitrators  to  bind  the  plaintiff  by  their  award  in  this 
respect,  his  subsequent  acceptance  of  the  sum  awarded 
precluded  him  now  from  taking  this  objection. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  appeared  to  me  at  the  trial,  that  the  true  construction 
to  be  put  upon  the  award  was,  that  the  defendants  should 
neither  exceed  the  nine  feet,  nor  should  they  raise  the 
water  higher  than  it  had  been  raised  before  the  making  of 
the  award. 

The  language  being  in  the  disjunctive,  and  the  order  in 
which  the  words  stood,  as  well  as  the  reason  of  the  thing, 
all  appeared  to  me  then,  as  they  do  now,  to  lead  to  this 
construction.  It  was  assumed,  it  seems,  by  the  arbitrators, 
that  the  present  dam  raised  a  head  of  water  of  nine  feet; 
for  the  damage  it  occasioned  in  that  state,  they  gave  a 
compensation  ;  and,  as  their  object  was  to  make  a  final 
settlement  of  the  dispute  between  the^parties,  they  desired 
to  express  that  the  damages  they  gave  were  meant  as  a 
recompense  for  the  extent  of  the  injury  as  matters  then 
stood :  they  therefore  thought  it  right  to  say,  that  having 
given  these  damages  to  the  plaintiff,  the  defendants  were 
to  be  permitted  to  enjoy  the  privilege.  They  set  down  the 
nine  feet  as  the  then  assumed  height  for  the  protection  of 
the  plaintiff,  that  he  might  have  a  certain  standard  beyond 
which  the  defendants  could  not  pass  :  up  to  that  line  the 
defendants  might  exercise  the  privilege,  subject,  however, 
to  this  qualification,  that  as  it  was  not  meant  to  increase 
their  right,  or  add  to  the  plaintiff's  injury,  if  the  plaintiff 
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could  shew  that  their  dam  at  any  time  raised  the  water 
higher  than  it  ever  had  been  before  the  award,  then  they 
were  to  have  a  claim  for  damage,  although  the  dam  might 
not  raise  a  head  of  water  above  nine  feet.  The  onus  of 
this  proof  would  be  thrown  upon  the  plaintiff,  so  long  as 
the  nine  feet  were  not  exceeded  ;  but  the  intention  is  clear, 
that  the  defendants  shall  not  raise  their  dam  above  nine  feet, 
nor  shall  they  raise  the  water  higher  than  it  had  been  raised 
before.  This  is  in  accordance  with  the  grammatical  con- 
struction, as  well  as  with  the  justice  of  the  case.  On  any 
other  understanding  of  the  words,  the  arbitrators  would 
have  strangely  exceeded  their  powers.  Here  it  was  proved 
that  five  acres  more  had  been  overflowed  than  used  to  be 
before  the  award  :  the  damages  were  not  awarded  for  any 
such  new  injury  to  be  afterwards  committed.  The  award 
says  this  expressly,  and  therefore,  by  taking  the  money,  the 
plaintiff  could  have  compromised  no  right  to  sue  for  the 
damages  given  by  this  verdict. 

My  brothers  give  the  same  construction  to  the  award, 
and  are  of  opinion  that  the  rule  for  a  new  trial  should  be 
discharged. 

Rule  discharged. 


McNab  v.  McGrath. 

Libel. —  Words  imputing  arson. — Action  when  maintainable. 
An  action  cannot  be  maintained  for  words  spoken  imputing  the  crime  of 
arson  to  the  plaintiff,  when  from  the  evidence  it  appeared  that  the  burn- 
ing of  the  building  of  which  the  plaintiff  was  accused  would  not  have 
constituted  such  crime. 

The  plaintiff  sued  lor  slanderous  words  uttered  by  the 
defendant,  charging  him,  as  he  declared,  with  the  crime  of 
arson. 

It  was  proved  that  a  building  in  the  village  of  Streetsville 
was  set  fire  to,  which  had  been  occupied  as  a  shop,  and 
was  fitted  up  with  shelves,  but  which  for  a  year  or  more 
had  not  been  occupied  as  a  shop,  but  contained  some  iron 
in  the  cellar,  belonging  to  a  person  residing  in  another 
house,  who  took  it  from  thence  as  he  wanted  it,  but  did 
not  expose  it  there  for  sale  ;  it  was  otherwise  an  empty 
building,  and  was  not  inhabited  for  any  purpose. 
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The  plaintiff's  witnesses  proved,  that  while  the  defendant 
and  others  were  sitting  together  in  another  house  in  the 
village,  one  of  the  party  went  out  of  doors  and  discovered 
this  building  to  be  in  flames.  That  he  immediately 
alarmed  the  others,  who  rushed  to  the  spot,  and  found  that 
some  incendiary  had  torn  away  some  of  the  clapboards  and 
thrown  in  a  quantity  of  fine  split  wood  and  set  fire  to  it. 

The  defendant  and  the  others  extinguished  the  fire. 
A  conversation  arose  at  the  time  as  to  the  probable 
offender,  and  suspicions  were  generally  entertained  and 
expressed  of  the  plaintiff  from  circumstances  that  were 
spoken  of  not  more  particularly  by  the  defendant  than  by 
others.  The  defendant  had  charge  of  a  house,  or  store,  in 
the  vicinity  of  the  building  thus  attempted  to  be  set  fire  to, 
and  in  the  excitement  during  the  same  evening,  he  rode  to 
the  owner's  residence,  seven  miles  off,  to  recommend  him 
to  insure  it. 

The  next  morning,  having  returned  to  the  village,  and 
this  matter  being  generally  the  subject  of  conversation,  the 
defendant  said,  "the  plaintiff  had  set  the  store  on  fire  and 
none  but  him." 

The  plaintiff's  witnesses  stated  they  had  heard  before  of 
the  plaintiff  being  suspected,  and  that  others,  as^well  as 
the  defendant,  expressed  suspicion  of  the  plaintiff  from 
former  occurrences  :  they  would  not  say  that  the  defendant 
originated  the  report,  and  they  stated  that  the  defendant 
and  others  went  to  the  assizes  and  w~ere  examined  by  the 
grand  jury  on  the  charge  against  the  plaintiff.  It  was  not 
alleged  that  the  defendant  was  prosecutor  of  that  charge, 
or  that  he  attended  otherwise  than  as  witnesses  usually  do. 

It  was  objected  at  the  trial  that  the  burning  of  a  store  is 
not  arson ;  and  that  the  declaration  was  not  sustained  on 
any  count. 

The  learned  judge  overruled  these  objections,  upon  the 
ground,  that,  though  the  defendant  might  have  spoken  of  the 
building  as  a  store,  and  though  a  store  is  not  enumerated 
in  the  statute  respecting  the  crime  of  arson,  yet  as  it 
appeared  to  be  a  shop,  which  is  a  building  included  in  the 
statute,  and  as  it  was  well  understood  by  the  bystanders 
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what  building  was  referred  to,  the  declaration  containing 
the  proper  innuendo  was  supported. 

The  defendant  then  called  witnesses  who  proved  that  the 
suspicion  of  the  plaintiff  was  general ;  that  many  others 
expresed  it  at  the  time;  that  one  Barnhart  prosecuted  the 
plaintiff  on  the  charge;  that  the  defendant  and  others 
were  summoned  as  witnesses,  and  that  others  were  more 
active  in  prosecuting -than  the  defendant  was;  that  the 
defendant  only  knew  and  heard  of  the  matter  suddenly  as 
others  did,  and  expressed  himself  as  they  did. 

The  learned  judge  told  the  jury  that  the  plaintiff  was 
enthled  to  their  verdict,  if  the  words  were  spoken — the 
defendant  not  having  justified  ;  for  that  the  prevalence  of 
reports  or  probability  of  the  charge  could  only  mitigate 
damages  on  the  general  issue. 

The  jury  found  for  the  plaintiff,  with  £25  damages.  * 

■  Robinson,  C.  J.,  delivered  the  judgment  of  court. 

This  case  has  been  some  time  pending,  from  the  cir- 
cumstance that  after  we  had  formed  our  judgment  upon 
the  question  principally  discussed  in  the  argument,  and 
which  was  not  without  difficulty,  a  doubt  arose  with  us, 
whether  the  words  charged  imported  an  imputation  of  the 
crime  of  arson,  as  the  plaintiff  assumed  in  his  declaration; 
and  upon  this  point,  which  was  moved  at  the  trial,  we 
desired  to  hear  the  counsel  more  fully,  after  they  had  been 
apprised  of  our  difficulty  ;  because  our  intimation  of  a 
contrary  impression  in  the  course  of  the  argument  has 
probably  led  to  this  branch  of  the  case  not  being  much 
insisted  upon  in  the  argument.  The  counsel  did  not  find 
it  convenient  to  discuss  the  case  on  this  ground,  until  last 
term;  and  it  has  become  necessary  that  it  should  stand 
over  for  consideration.  We  are  now  prepared  to  dispose 
of  the  case. 

It  appears  to  me  that  we  must  hold  the  case  to  be  against 
the  plaintiff,  upon  the  objection  raised  at  the  trial,  that 
setting  fire  to  the  building  in  question  was  not  arson  ;  and, 
therefore,  that  the  charging  a  person  with  that  act  was  not 
charging  him  with  arson,  and  so  that  the  defendant  did  not 
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impute  to  the  plaintiff  the  crime  of  arson,  as  the  declaration 
alleges.  This  objection  lies  at  the  root  of  the  action,  and 
is  precisely  the  objection  taken  in  Barham's  case,  4  Co. 
Rep.  20. 

Our  statute  3  Wm.  IV.  ch.  3,  makes  it  felony  ts  to  set  fire 
to  any  church  or  chapel,  or  to  any  building  commonly  used 
for  religious  woiship,  or  to  any  house,  stable,  coach-house, 
out-house,  ware  house,  office,  shop,  mill,  malthouse,  barn 
or  granary,  or  to  any  building  or  erection  used  in  carrying 
on  any  trade  or  manufacture,  or  any  branch  thereof." 

The  plaintiff  has  relied  upon  proving  that  this  building, 
though  the  defendant  called  it  a  store^  was  in  fact  a  shop, 
and  as  such  the  subject  of  arson.  But  the  facts  proved,  I 
think,  do  not  establish  this. 

It  was  clearly  not  intended  by  the  legislature  to  make 
the  burning  of  any  and  every  building  arson;  for  they  have 
not  designated  many  descriptions  of  buildings,  which  may 
be  of  more  value  than  some  of  those  enumerated  ;  and 
many  may  be  named  which  in  their  nature  may  be 
valuable,  but  which  it  is  not  and  never  has  been 
arson  to  burn.  We  must  suppose,  then,  a  reason  to 
have  existed  for  drawing  the  distinction*  in  each  case. 
The  reason  which  may  have  led  to  the  including  dwell- 
ing houses,  for  instance,  or  barns,  or  shops,  can  only 
be  allowed  to  apply  to  buildings  occupied  as  dwelling 
houses,  or  barns,  or  shops  ;  for  the  reason  must  be  derived 
from  the  intention  to  protect  such  occupation — either  some 
reason  of  general  or  commercial  policy,  or  a  regard  for  the 
preservation  of  life  or  of  property  of  a  peculiar  discription, 
or  peculiarly  exposed  to  injury  from  malicious  persons— -not 
that  a  dwelling-house,  barn  or  shop,  can  only  be  regarded 
as  being  legally  such  at  the  very  moment  when  it  is  actu- 
ally being  used  for  its  appropriate  purpose.  The  house  may 
have  been  left  for  a  moment  animo  revertendi,  in  which 
case  it  is  still  the  dwelling-house  of  its  possessor ;  or  the 
the  barn  may  for  a  moment  have  nothing  in  it,  being  casu- 
ally empty,  though  in  ordinary  use  and  serving  the  pur- 
poses of  a  barn  ;  or  the  shop  may  contain  no  merchandize 
in  the  short  interval  before  an  expected  supply,  but  maybe 
still  a  known  shop  in  ordinary  use  as  such. 
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But  I  take  it  that  a  mere  building,  though  fitted  or 
intended  for  any  of  these  purposes,  does  not  acquire  its 
character  till  it  has  been  appropriated  to  its  proper  purpose: 
nor,  after  it  has  been  so  appropriated,  can  it  be  held  to 
retain  always  that  character  without  any  limit  of  time, 
merely  by  virtue  of  its  having  been  once  used  in  that 
particular  character.  The  use  must  be  continued  to  the 
time  of  the  offence,  or,  if  discontinued,  must  be  discon- 
tinued under  such  circumstances  as  indicate  an  intended 
immediate  resumption. 

Otherwise  there  will  be  no  warrant  for  establishing  any 
limit  as  to  time,  or  the  actual  condition  of  the  building ; 
and  a  house  that  -twenty  years  ago  was  a  shop,  though  it 
has  been  an  empty  shell  since  and  fallen  to  decay,  and 
applied  to  no  use  whatever,  would  be  still  a  shop  ;  for  in 
matters  of  this  kind,  affecting  life  especially,  there  can  be 
no  arbitrary  discretion  committed  to  a  judge  or  jury  to 
make  distinctions  according  to  the  value  or  state  of  the 
building,  or  the  time  it  has  been  unoccupied. 

If  this  building,  after  it  ceased  to  be  used  as  a  shop,  had 
been  for  six  months  occupied  as  a  school-house,  it  must 
during  that  time  have  lost  its  character  of  a  shop ;  not 
entirely  because  of  its  being  applied  to  this  otner  use,  but 
because  its  application  to  this  other  use  marked  clearly  the 
time  of  its  ceasing  to  be  a  shop,  and  supplied  evidence  of 
it.  And  that  may  be  as  conclusively  shewn  by  a  decided 
disuse  merely,  either  for  a  long  time  or  for  any  time,  when 
that  disuse  is  not  merely  casual  and  with  the  intent  of 
immediately  resuming. 

If  the  word  "tavern"  were  used  in  the  act,  a  building 
could  surely  not  be  treated  at  a  tavern  which  had  been  for 
a  year  or  for  years  untenanted,  merely  because  it  had  once 
been  used  as  a  tavern,  and  had  some  appropriate  fixtures 
still  remaining  in  it. 

By  our  assessment  acts,  a  shop  is  the  subject  of  a  specific 
tax ;  but  I  do  not  imagine  it  has  ever  been  supposed  that  a 
building  is  taxable  as  a  shop  after  it  had  ceased  to  be  used 
as  such,  and  merely  on  the  ground  of  a  former  occupation. 

A  shop  is  denned  to  be  a  place  where  things  are  publicly 
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sold.  It  has  also  another  signification  as  a  room  where 
manufactures  of  some  kind  are'  carried  on — as  a  shoe- 
maker's shop,  a  blacksmith's  shop;  but  this  sense  is  nearly 
confined,  I  think,  to  common  speech.  The  legislature  do 
not,  generally  at  least,  use  the  word  shop  to  express  a  place 
where  a  manufacture  is  carried  on — and,  in  this  particular 
statute,  they  clearly  have  not;  because  buildings  used  in 
carrying  on  any  trade  or  manufacture  are  protected  under 
a  separate  and  distinct  provision,  although  the  term  shop 
had  been  used  before.  And,  in  fact,  by  their  adding  the 
qualification,  used  in  carrying  on  any  trade  or  manufacture, 
the  legislature  evinced  that  they  intended  to  have  reference 
to  the  purpose  for  which  the  building  was  actually  used  at 
the  time  of  the  offence,  and  not  to  the  purpose  for  which  it 
was  intended,  or  to  which  it  might  at  some  former  period 
have  been  applied. 

Under  the  British  statute  which  made  it  felony  to  steal 
privately  in  a  shop,  it  has  never  been  held  that  stealing 
privately  in  a  building  which  once  was  a  shop  would  bring 
the  party  within  the  penalty  :  so  far  from  it,  the  statute  has 
been  so  construed  that  it  has  been  held  not,  to  apply,  except 
in  cases  where  the  goods  stolen  in  a  shop  were  such  goods 
as  were  actually  exposed  there  for  sale  ;  because  it  was 
considered  that  the  legislature  were  induced  to  apply  the 
punishment  of  death,  in  order  to  protect  a  species  of  pro- 
perty, which  in  the  prosecution  of  a  necessary  business 
was  inevitably  exposed  to  depredation. 

And  on  the  same  principle  it  is  to  be  considered  in 
respect  to  this  statute  3  Wm.  IV.  ch.  4,  that  the  legislature 
had  some  particular  reason  for  deeming  a  shop  worthy  of 
protection,  which  did  not  apply  indiscriminately  to  all 
buildings.  They  probably  were  led  by  the  consideration 
that  a  shop  usually  contains  goods  to  a  large  amount,  and 
sometimes  of  very  great  value,  far  beyond  the  value  of  the 
building,  which  would  increase  the  injury  in  case  of 
arson.  And  perhaps  also  by  reflecting  further,  that  arson 
of  a  shop  might  sometimes  be  committed  by  the  hope  of 
profiting  by  the  plunder  of  the  goods  during  the  confusion; 
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but  neither  these  reasons,  nor  any  other  that  I  can  imagine, 
apply  to  a  building  not  in  use  as  a  shop. 

With  respect  to  adjudged  cases  on  this  point,  there  is  not 
much  to  be  found  ;  but  all  that  can  be  called  authority 
supports  the  principles  I  have  stated.  The  decisions  are 
chiefly  with  respect  to  burglary,  where  it  is  necessary  to 
determine  whether  the  building  in  question  can  be  regarded 
as  being  a  dwelling  house  at  the  time  of  the  offence  ;  and 
the  principles  which  govern  such  decisions  apply,  I  think, 
equally  here. 

Arson,  at  common  law,  is  an  injury  to  the  actual  posses- 
sion, not  merely  the  wrong  in  destroying  a  valuable  pro- 
perty; and  when  the  legislature  have  extended  the  limits  _ 
of  the  crime,  we  must  construe  their  enactments  strictly. 

As  we  are  of  this  opinion,  it  follows  that  the  declaration 
is  not  sustained  by  evidence,  and  that  the  verdict  must  be 
set  aside.  If  it  were  not  for  this  difficulty  the  postea  pro- 
bably would  have  been  delivered  to  the  plaintiff ;  but,  for 
my  own  part,  I  am  much  inclined  to  the  opinion,  that, 
although  no  justification  was  specially  pleaded,  it  was  a 
question  for  the  jury  upon  the  general  issue,  under  the 
circumstances  I  have  mentioned,  whether  the  words  were 
maliciously  uttered  with  intent  to  defame.  I  think  it  proper 
to  state  this  doubt,  because  the  case  is  rather  a  remarkable 
one  in  its  circumstances,  and  I  am  not  satisfied  that, 
although  the  words  were  proved,  the  defendant  might  not 
have  been  acquitted  under  the  general  issue. 

A  malicious  intent  to  defame  is  of  the  very  essence  of 
slander.  It  is  true  that  a  slander,  when  wholly  unexplained, 
carries  with  it  prima  facie  evidence  of  a  bad  motive,  and 
of  the  intent  to  occasion  the  injury  which  it  is  in  its 
nature  calculated  to  produce.  And  it  therefore  follows, 
that  the  jury  may,  and,  in  the  absence  of  any  proof  to  the 
contrary,  should,  convict  the  defendant  of  the  malicious 
intention  when  the  slanderous  words  are  proved. 

But  the  inference  of  malice  may  be  satisfactorily  repelled. 
The  sense  in  which  the  words  were  spoken,  the  tone,  the 
manner,  the  occasion,  are  all  material  to  be  considered  in 
determining  the  question  of  malice  :  and  it  seems  to  me 
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that  they  are  all  open  to  the  defendant  on  the  general  issue, 
because  the  existence  of  malice  forms,  in  fact,  a  part  of  the 
plaintiff's  case,  which  the  general  issue  throws  it  upon  him 
to  prove,  and  admits  the  defendant  on  all  points  to  deny. 

A  respectable  writer  upon  this  subject  lays  it  down — 
that  "  where  the  justification  arises  from  the  occasion  on 
which  the  words  were  published,  or  from  the  particular 
character  of  the  author,  it  seems  unnecessary  to  plead  the 
defence  specially,  since  the  nature  and  essence  of  the 
defence  is  the  absence  of  that  malice  which  is  essential  to 
support  the  action." — Starkie  on  Libel,  1st  Ed.  373. 

Rule  absolute  for  new  trial  without  costs. 
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Arrest — Liability  of  defendant  once  discharged  to  be  arrested  again  on  the  same 

judgment. 

A  defendant  discharged  from  custody  by  supersedeas,  the  plaintiff  not 
having  charged  him  in  execution  in  due  time,  cannot  be  arrested  again  on 
the  same  judgment. 

The  defendant  obtained  a  supersedeas  for  not  being 
charged  in  execution  in  due  time,  but  before  he  was  dis- 
charged, the  plaintiff  sued  out  a  ca.  sa.  on  the  same  judg- 
ment and  gave  it  to  the  sheriff  before  the  supersedeas  came 
to  him,  and  he  was  held  under  the  ca.  sa.  The  defendant 
in  this  term  moved  to  set  aside  the  ca.  sa.  and  to  be  dis- 
charged. 

Per  Cur. — The  case  of  Line  v.  Lowe  (7  East  330) 
expressly  decides  that  a  defendant  superseded  after  judg- 
ment for  want  of  being  charged  in  execution  in  due  time 
can  never  afterwards  be  taken  in  execution  on  the  same 
judgment.  There  was  here  an  evident  contrivance  to 
defeat  the  supersedeas  which  the  court  had  granted,  but  we 
are  bound  to  see  that  the  prisoner  is  discharged. 

Rule  absolute. 
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i)OYLE  v.  Bergin. 

Fieri  facias — Return. 

It  is  not  improper  for  a  sheriff  to  return  to  a  writ  of  fi.  fa.  that  he  has  made 
the  money  and  paid  it  over  to  the  plaintiff 1  s  attorney, /the  words  in  italics  being 
mere  surplusage. 

A  sheriff  returned  to  a  fi.  fa.  that  he  had  made  the 
money  and  paid  it  to  the  plaintiff's  attorney. 

The  plaintiff  applied"  that  the  sheriff  be  ordered  to  strike 
out  that  part  respecting  paying  over  the  money  as  irregular; 
not,  however,  on  oath  denying  the  truth,  but  stating  that  it 
is  not  true. 

Per  Cur. — It  is  not  improper :  if  false,  it  is  not  con- 
clusive :  we  ought  not  to  meddle  with  it.  If  irrelevant,  it  is 
mere  surplusage,  and  may  be  rejected. — See  B.  &  B.  77 : 
4  Moo.  505. 

Rule  refused. 


Blair  v.  Bruce. 

A  replication  de  injuria  to  a  justification  under  a  warrant  is  good. 
Upon  this  demurrer  the  single  question  was,  whether  a 
replication  of  de  injurid  to  a  justification  by  a  constable 
under  a  warrant  of  commissioners,  to  levy  a  fine  imposed 
on  a  township  officer  for  not  taking  the  oath  of  office,  is  good, 
or  whether  there  should  not  be  a  special  traverse  of  some 
one  material  fact. 

Per  Cur.—  Bardons  v.  Selby  (9  Bing.  756),  in  the  Ex- 
chequer Chamber,  settles  the  question  that  such  replication 
is  good,  by  the  unanimous  judgment  of  the  court.  The 
King's  Beneji  had  given  the  like  judgment  in  the  case, 
Lord  Tenterden,  C.  J.,  dissenting,  and  their  judgment  was 
affirmed.  12  Mod.  582,  and  other  authorities  of  early  date, 
would  lead  to  a  contrary  conclusion  ;  but  in  the  case  of 
Bardons  v.  Selby  the  point  is  settled  upon  a  solemn  judg- 
ment in  the  Exchequer  Chamber,  and  the  reasoning  is 
strong  in  support  of  that  judgment. 

Judgment  for  the  plaintiff. 
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Malicious  arrest — Averment  of  determination  of  former  suit,  and  endorsement 

of  ca.  re. 

In  a  case  for  malicious  arrest  the  determination  of  the  suit  is  sufficiently 
averred  by  stating  that  "  the  plaintiff  (the  defendant  in  the  original  suit) 
recovered  a  certain  sum 'for  damages  and  costs  under  the  provincial 
statute  2  Geo.  IV.  ch.  5,  allowing  a  verdict  and  judgment  for  defendant 
in  set-off,  "  and  that  the  defendant  was  in  mercy,  &c,"  without  averring 
also,  "that  the  defendant  took  nothing  by  his  writ;"  and  an  averment 
that  the  defendant  maliciously  obtained  a  judge's  order  to  arrest  the 
plaintiff,  and  issued  a  writ  of  ca.  re.,  and  indorsed  it  for  bail,  shews 
sufficiently  that  the  writ  was  endorsed  under  the  order. 

This  action  was  for  a  malicious  arrest.  The  declaration 
contained  four  counts,  in  all  of  which  it  was  stated  that  the 
plaintiff  was  arrested  upon  a  ca.  re.  in  a  plea  of  trespass  on 
the  case  upon  promises,  and  the  termination  of  that  action 
was  alleged  in  this  manner:  "And  the  said  plaintiff  farther 
saith  that  such  proceedings  were  thereupon  had  in  the  said 
suit ;  that  afterwards  viz.,  &c,  it  was  considered  in  and  by  - 
the  said  court  that  the  said  plaintiff  should  recover  against 
the  said  defendant  his  damages  by  the  jury  in  that  behalf 
assessed,  to  wit,  the  sum  of  £235,  and  also  £50  0s.  9d.  for 
his  costs  and  charges,  by  his  Majesty's  said  court  adjudged, 
of  increase  to  the  said  plaintiff,  and  with  his  assent,  and 
that  the  said  defendant  should  be  in  mercy,  &c." 

By  the  words  plaintiff  and  defendant  as  used  here  was 
meant  the  plaintiff  and  defendant  in  this  action  for  the 
malicious  arrest;  and  the  effect  of  the  averment  was,  that. 
the  defendant  in  the  original  action  recovered  by  the  judg- 
ment of  the  court  £235  damages  against  the  plaintiff  in 
that  action,  and  also  £50  costs  of  increase,  and  that  the 
plaintiff  was  adjudged  to  be  in  mercy  &c. 

The  4th  count  stated  that  defendant,  on  the  4th  day  of 
July  in  the  year  aforesaid,  intending  &c,  maliciously 
caused  to  be  sued  out  of  His  Majesty's  Court  of  King's 
Bench  a  writ  of  capias  ad  respondendum  at  the  suit  of  the 
defendant  against  the  plaintiff,  directed  &c,  in  a  plea  o7 
trespass  on  the  case  on  promises;  and  that  the  defendant 
maliciously  and  without  probable  cause,  under  pretence 
that  the  plaintiff  was  justly  indebted  to  the  defendant  in 
£275,  afterwards  applied  to  the  Chief  Justice  of  the  Court 
of  King's  Bench,  and  prayed  him  to  make  an  order  to  hold 
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the  plaintiff  to  bail  for  £275;  and  thereupon  the  defendant 
maliciously,  and  without  probable  cause,  procured  the  said 
Chief  Justice  to  make  his  order  to  hold  the  plaintiff  to  bail 
for  £275,  and  that  said  defendant  afterwards,  and  before 
the  arrest,  maliciously  caused  the  said  writ  to  be  endorsed 
for  bail  for  £275,  and  afterwards  caused  the  plaintiff  to  be 
arrested  thereon. 

The  defendant  demurred  specially  to  the  three  first  counts, 
assigning  for  cause  that  the  first  action  was  not  shewn  to 
have  been  legally  or  sufficiently  determined,  but  stated 
only  as  an  inference  from  the  fact  that  the  plaintiff  re- 
covered damages  and  costs  and  that  the  defendant  was  in 
mercy  &c;  and  that  it  was  not  alleged  that  the  defendant  was 
adjudged  to  take  nothing  by  his  writ ;  and  that  it  was  not 
averred  that  the  plaintiff  could  legally  recover  any  damages 
or  costs  of  increase  in  the  first  suit. 

To  the  fourth  count  the  defendant  also  demurred  specially 
for  the  same  causes,  and  for  the  additional  cause,  that  it 
was  not  alleged  that  the  writ  was  indorsed  for  bail  under  the 
order  of  the  Chief  Justice,  or  that  the  writ  was  sued  out 
or  prosecuted  under  the  authority  of  the  said  order ;  and 
that  it  was  not  shewn  that  the  writ  was  legally  obtained,  or 
that  any  writ  was  obtained  after  the  making  of  the  judge's 
order,  and  that  on  that  account  the  action  should  have  been 
in  trespass,  and  not  in  case. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

WitH  respect  to  the  objections,  which  apply  to  all  the 
counts,  we  are  of  opinion  that  they  are  not  good  grounds  of 
demurrer. 

The  first  action  is  sufficiently  shewn  to  have  been  deter- 
mined by  the  entry  of  a  final  judgment  in  favor  of  the 
defendant  in  that  suit.  If  there  were  irregularity  or  error 
in  adjudging  damages  to  the  defendant  with  costs  of 
increase  to  be  recovered  of  the  plaintiff,  the*  judgment 
should  have  been  set  aside  or  reversed.  It  stands  at  pre- 
sent a  subsisting  judgment  of  this  court,  final  between  the 
parties,  and  we  are  not,  in  this  action,  to  pronounce  it  to  be 
irregular;  but  we  see  nothing  wrong  in  the  entry  of  that  judg- 
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ment.  Our  statute  2  Geo.  IV.  ch.  5,  authorizes  the  jury  to 
render  a  verdict  for  the  defendant  where  his  set-off  exceeds 
the  plaintiff's  demand,  to  the  amount  of  such  excess,  a  and 
the  defendant  is  to  be  allowed  to  enter  up  judgment  for 
such  sum,  besides  his  costs  and  charges."  This  action  is  in 
trespass  on  the  case  ;  and  we  do  not  know  how  the  statute 
could  be  more  properly  carried  into  effect  than  by  entering 
the  judgment  as  it  has  been  done  in  this  case.  Damages 
were  always  recoverable  at  the  common  law  in  trespass  on 
the  case  for  non-performance  of  a  contract :  it  is  an  action 
sounding  in  damages;  and  we  must  take  the  plain  meaning 
of  the  "statute  to  be  that  the  defendant  may  recover,  if  he 
proves  a  balance  in  his  favor,  upon  a  similar  judgment  as 
the  plaintiff  would  be  entitled  to  if  he  succeeded,  and 
shall  have  a  similar  execution,  for  no  other  would  be  con- 
sistent with  the  form  of  action.  This  demand  must  be  of 
the  same  degree,  or  he  could  not  set  it  off:  and  this  right 
of  recovery,  given  to  him  by  the  statute,  is  a  sort  of  acces- 
sory to  the  plaintiff's  action,  and  must  follow  the  nature  of 
that  action.  Then  as  to  costs,  the  statute  gives  them  :  and 
this  act  of  ours  must,  in  this  point,  be  construed  in  connec- 
tion with  the  statute  of  Gloucester,  in  which  it  is  expressly 
enacted  that  the  provision  giving  costs  together  with 
damages  "  shall  hold  place  "  in  all  cases  where  the  party 
is  to  recover  damages ;  so  that,  although  the  statute  of 
Gloucester  had  only  demandants  and  plaintiffs  in  view, 
yet,  when  by  our  statute  the  defendant  is  enabled  to  recover 
damages,  the  equity  of  the  statute  of  Gloucester  would,  we 
conceive,  give  him  costs  together  with  his  damages.  The 
action  of  replevin  affords  a  strong  analogy.  As  soon  as 
the  avowant  was  allowed  to  recover  damages,  his  right  to 
costs  was  held  to  follow  under  the  statute  of  Gloucester ; 
but  our  statute  makes  express  provision,  and  gives  the 
defendant  his  cost  and  charges,  and,  of  course,  he  must 
at  any  rate  have  had  them  under  the  statute  4  Jac.  I, 
ch.  3,  and  23  H.  VIII.,  ch.  15,  to  be  taxed  and  adjudged  as 
to  the  plaintiff  if  he  had  succeeded — that  is,  by  way  of 
increase  to  his  damages.  But  the  substance  of  the  thing  is, 
that  the  defendant  wras  clearly  entitled  to  the  amount  of  the 
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verdict  and  his  costs  and  charges ;  and,  it  in  the  entry  of 
the  judgment  on  the  verdict  any  error  in  form  has  inter- 
vened, it  would  be  the  error  of  the  clerk,  and  must  have 
been  amended  at  once  if  the  plaintiff  had  pointed  it  out. 
We  could  not  hold  the  judgment  void  on  that  account. 

The  same  answer  must  be  given  to  the  objection  of  the 
plaintiff  in  the  suit  being  adjudged  to  be  in mercy.  It  is 
not  a  cause  of  error  to  enter  a  judgment  of  misericordia 
irregularly,  or  that  the  plaintiff  is  adjudged  to  be  in  miseri- 
cordia instead  of  the  defendant.  The  want  of  a  capiatur 
or  misericordia,  or  the  substitution  of  one  for  the  other,  is 
aided  by  the  Statute  of  Jeofails.— 2  H.  Bl.  312,  It  is  suffi- 
cient to  say  generally  "that  the  said  suit  was  ended  and 
determined  " — 3  Ld.  liaym.  300  ;  and  when  a  legal  ending 
of  the  suit  by  judgment  in  favor  of  the  defendant  is  shewn  to 
us,  it  is  enough  without  it  being  made  appear  to  us  that  the 
plaintiff  was  adjudged  to  take  nothing  by  his  writ. 

.  With  respect  to  the  causes  of  demurrer — which  apply 
only  to  the  last  count — our  process  to  bring  the  defendant 
into  court  in  all  cases  is  by  capias  ad  respondendum  ;  and 
therefore  the  writ  of  capias  might  regularly  issue  before, 
or  without  any  judge's  order.  It  could  not  legally  be  in- 
dorsed to  take  bail  without  the  ordinary  affidavit,  or,  in  a 
special  case,  without  a  judge's  order. 

The  malicious  injury  alleged  here  is  the  obtaining  such 
an  order  without  cause,  and  afterwards  indorsing  the  writ 
with  direction  to  take  bail.  Such  indorsement,  I  think,  is 
sufficiently  stated  to  have  been  made  by  virtue  of  the  judge's 
order ;  no  other  inference  can  reasonably  be  drawn  from 
the  statement. 

It  is  usual  to  express  in  the  praecipe  that  the  writ  required 
is  a  bailable  writ — referring  to  the  affidavit  filed,  and  the 
sum  sworn  to;  from  thence  it  may  be  argued  that  the 
authority  for  taking  out  bailable  process  should  precede 
the  suing  out  of  the  capias,  and  that  otherwise  the  writ  is 
irregular.  We  do  not  perceive  that  this  consequence  must 
follow.  The  statute,  2  Geo.  I.  ch.  29  requires  nothing  to' 
be  done  by  the  officer  at  the  time  of  issuing  the  capias  which 
would  distinguish  a  bailable  from  a  non-bailable  writ,  and 
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we  see  no  substantial  reason  why  the  plaintiffs'  attorney ,after 
suing  out  his  capias  in  the  ordinary  form,  may  not  file  a 
proper  affidavit,  or  obtain  a  judge's  order,  and  then  indorse 
it  for  bail.  However,  this  is  not  material  to  be  considered 
— because,  if  for  this  cause  the  capias  was  irregularly  sued 
out,  the  defendant's  act  would  not  be  the  less  a  malicious 
injury,  for- which  case  would  lie. 

Judgment  therefore  is  to  be  entered  for  the  plainiiff  on 
this  demurrer. 

Judgment  for  the  plaintiff  on  the  demurrer. 


Truscott  et  al.  v.  Billings. 

Bill  of  exchange — Accommodation — Money  lost. 
Where  the  plaintiffs,  who  were  bankers,  requested  the  defendant  to  draw  two 
hills  on  England  for  their  accommodation,  which  he  did,  and  the  plaintiffs 
endorsed  and  sold  them  here,  giving  the  defendant  a  draft  of  the  same 
amount  payable  in  England,  to  meet  them  when  due,  and  the  defendant, 
for  that  purpose,  transmitted  the  draft  to  the  drawee  of  the  bills,  an  officer 
in  the  customs,  by  whom  it  was  discounted  before  it  became  due,  and  the 
money  placed  by  him  with  the  public  monies  left  in  his  charge,  from 
whence  part  of  it  was  stolen  ;  and,  in  consequence,  one  of  the  defendant's 
bills  came  back  protested,  and  was  paid  by  the  plaintiffs  on  the  defen- 
dant's check,  they  being  his  bankers,  and  afterwards  charged  to  him  in 
account. 

Held,  that  although  it  was  an  accommodation  transaction,  the  drawee  was 
the  agent  of  the  defendant  and  not  of  the  plaintiffs,  and  that  the  defen- 
dant was  responsible  to  them  for  the  amount  of  the  bill. 

The  plaintiffs  were  bankers,  and  sued  the  defendant  for 
a  general  balance,  due  upon  his  banking  account  with 
them.  The  defendant  pleaded  the  general  issue,  and  a 
plea  of  set  off;  and,  at  the  trial,  he  contended  that  the 
plaintiffs  were  in  his  debt,  for  that  the  balance  of  the  bank- 
ing account,  though  apparently  against  him,  as  the  plain- 
tiffs had  made  it  out,  was  truly  in  his  favor  by  the  sum  of 
£118  4s.  2c?.,  for  which,  with  interest,  he  claimed  a  verdict 
in  his  favor  as  allowed  by  our  statute. 

The  plaintiffs  claimed  a  balance  in  their  favour  of 
£474  4s.  lie?.,  besides  interest,  which  the  defendant 
resisted  as  unjust,  on  this  ground — that  they  charged  him 
with  a  sum  of  £666  3s.  3d.  paid  by  him  upon  his  check  on 
the  3rd  of  March  1835,  as  if  it  were  money  lent  or  ad- 
vanced to  him  by  the  plaintiffs,  when  in  reality  it  was  a 
sum  which  they  were  liable  to  pay  in  consequence  of  a  loss 
arising  in  a  transaction  in  which  they,  and  not  he,  were 
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the  persons  interested;  that  by  making  himself  party  to  a 
biil  of- exchange  at  their  request,  and  purely  for  their  accom- 
modation, he  had  rendered  himself  liable  to  bear  this  loss 
in  the  first  instance,  because  he  was  immediately  respon- 
sible to  the  holder  of  the  bill,  which  under  peculiar  circum- 
stances had  been  protested;  but  that  to  meet  the  demand 
of  the  Bank  of  Upper  Canada,  who  were  the  holders  of  the 
bill,  he  had  drawn  in  their  favor  upon  the  plaintiffs  for  the 
amount  which  they  had  paid,  as  they  were  bound  to  do,  on 
their  own  account,  not  on  his  ;  and  that  there  was  no  pre- 
tence for  their  now  seeking  to  make  this  payment  an  item 
of  charge  in  their  account  against  him. 

The  facts  of  the  case  are  stated  in  the  judgment  of  the 
Chief  Justice. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  right  of  the  plaintiffs  to  insist  upon  this  charge, 
the  case  wholly  turns.  An  unfortunate  occurrence  with 
respect  to  the  bill  spoken  of  has  happened,  without  any 
wilful  wrong  on  either  side.  it  has  occasioned  a  loss 
which  one  or  the  other  of  them  must  sustain,  and  as  each 
party  is  conscious  that  the  misfortune  did  not  happen  by 
his  fault,  it  is  not  surprising  that  there  is  an  unwillingness 
on  both  sides  to  put  up  with  the  loss. 

In  October  1834,  the  plaintiffs  were  carrying  on  the 
business  of  banking  in  Toronto,  discounting  bills  and  notes 
and  paying  out  their  own  promissory  notes,  payable  on 
demand,  in  the  nature  of  bank  notes. 

The  defendant  was  willing,  as  a  friend,  to  promote  their 
interests,  and  to  assist  them  in  their  commencement  in 
putting  their  paper  money  into  circulation,  in  exchange  for 
the  notes  of  other  banks,  which  being  redeemable  on 
demand  by  specie,  were  the  same  in  their  hands  as  gold 
N  and  silver.  Being  in  the  way  of  receiving  and  paying  out 
considerable  sums  of  money  as  a  public  officer,  he  made 
his  payments  in  the  plaintiffs'  paper,  which  he  got  from 
time  to  time  at  their  banking  house,  and  replaced  it  by 
drawing  on  the  Bank  of  Upper  Canada,  where  he  kept  his 
cash,  and  this  gave  the  plaintiffs  an  equal  amount  in  Upper 
Canada  Bank  bills,  which  they  could  at  their  pleasure 
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convert  into  specie.  A  long  course  of  such  transactions 
shewed  the  spirit  of  accommodation  in  which  the  defendant 
acted  towards  the  plaintiffs,  and  threw  light  upon  the  par- 
ticular transaction  out  of  which  this  difficulty  has  arisen, 
although,  in  point  of  time,  these  exchanges  of  notes  did 
not  begin  till  afterwards,  and  the  business  out  of  which 
this  litigation  has' sprung  seems  to  have  been  the  first  that 
was  transacted  between  these  parties. 

In  October  1834,  the  Receiver  General  of  this  province, 
having  contracted  a  large  loan  in  England  for  public  pur- 
poses, had  occasion  to  negotiate  sterling  bills,  in  order  to 
draw  the  amount,  and  he  advertised  for  tenders  for  those 
bills,  that  he  might  secure  the  highest  rate  of  premium  on 
the  exchange.  The  plaintiffs  became  the  purchasers,  and 
the  Receiver  General  sold  them  his  bills  accordingly.  It 
seems  it  was  suggested  to  the  defendant,  that  by#  drawing 
bills  upon  his  brother  in  England  to  the  amount  of  £1000, 
and  selling  them  here,  he  might  obtain  that  sum  in  the 
money  of  other  banks,  and  hand  it  over  to  the  plaintiffs  ; 
and  that  to  enable  him  to  draw  with  safety,  they  could 
transfer  to  him  one  of  the  bills  of  the  Receiver  General  upon 
England  for  £1000,  which  being  remitted  to  his  brother, 
on  whom  he  was  to  draw,  would  put  him  in  funds  to 
meet  the  defendant's  bills.  For  reasons  which  were  stated 
in  the  argument,  but  which  it  is  not  necessary  to  repeat,  it 
was  not  necessary  or  desirable  for  the  plaintiffs  to  exchange 
the  Receiver  General's  bill  for  money  by  a  direct  transac- 
tion here. 

The  defendant  assented  to  what  was  proposed,  and  on 
the  13th  of  October,  1834,  he  drew  on  his  brother  William 
Billings  in  London,  at  30  days  sight,  in  favor  of  the  cashier 
of  the  Bank  of  Upper  Canada,  Or  his  order,  for  £500  ster- 
ling, which  bill  he  sold  to  the  Bank  of  Upper  Canada.  On 
the  same  day,  he  drew  on  William  Billings  another  bill  at 
30  days  sight,  in  favour  of  the  Commercial  Bank,  for  £500 
sterling,  for  which  bill  he  also  obtained  the  value  from  the 
Commercial  Bank,  and  both  the  sums  obtained  for  these 
bills  were  handed  over  by  him  to  the  plaintiffs  within  two 
days  from  the  time  of  his  drawing  and  negotiating  them, 
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or  about  the  15th  of  October.  On  that  same  day*  the 
plaintiffs  indorsed  and  delivered  over  to  the  defendant  a 
sterling  bill  of  the  Receiver  General,  on  Messrs.  Thomas 
Wilson  &  Co.  of  London,  for  £1000,  dated  the  10th  of 
October,  and  payable  at  30  days  sight. 

This  bill  the  defendant  remitted  to  William  Billings, 
advising  him  of  his  having  drawn  the  two  £500  bills, 
which  the  proceeds  of  the  bill  on  Thomas  Wilson  &  Co., 
would  enable  him  to  meet. 

The  £500  bills  being  given  here  to  different  persons, 
were  sent  at  different  times,  and  came  to  different  hands  in 
England.  The  bill  on  Thos.  Wilson  &  Co.,  arrived  before 
either  of  them  was  presented  to  William  Billings,  and  for 
particular  reasons  he  was  anxious  to  avoid  the  necessity 
of  making  a  formal  acceptance  of  them  when  they  might 
come  to  hand.  He  was  an  officer  in  charge  of  a  department 
in  the  custom  house,  and  was  bound  by  his  instructions  to 
abstain  from  all  mercantile  transactions,  and  was  prohibited 
at  the  peril  of  losing  his  office,  from  contracting  debts 
which  he  could  not  pay. 

From  a  scrupulous  anxiety  to  observe  his  instructions, 
and  to  avoid  the  remotest  risk,  and  willing  at  the  same 
time  to  meet  the  defendant's  wish,  he  resolved  to  place 
himself  in  a  situation  to  pay  the  bills  promptly,  in  order 
that  he  need  not  be  under  acceptance.  When  the  £1000 
bill  came  to  him,  he  got  it  accepted  by  Wilson  &  Co.,  and 
on  that  same  day,  or  the  day  after,  the  £500  bill  which  the 
Commercial  Bank  had  purchased,  was  presented  to  him 
by  Brown  &  Co.  of  London.  He  explained  to  Brown  & 
Co.  his  desire  to  avoid  accepting,  and  his  wish  to  take  up 
the  bill  instantly,  and  it  was  agreed  that  he  should  discount 
with  Brown  &  Co.  the  acceptance  of  Wilson  &  Co.  for  the 
£1000,  which  was  accordingly  done ;  and  Brown  &  Co. 
retained  £500  to  pay  the  bill  in  their  hands,  and  paid  over 
to  William  Billings  £498  5s.,  deducting  £1  15s.  for  the 
interest  on  the  other  £500,  for  the  time  that  the  bill  on 
Wilson  &  Co.  had  yet  to  run.  This  took  place  about  the 
end  of  November.  Brown  &  Co.  paid  William  Billings 
through  their  bankers  the  £498  5s.,  in  four  £100  notes  of 


TRUSCOTT  ET  AL.  V.  BILLINGS. 


533 


the  Bank  of  England,  and  £98  5s.  in  other  money ;  and 
William  Billings  took  this  and  deposited  it  in  his  desk  at 
the  custom  house,  that  he  might  have  it  ready  to  take  up 
the  other  £500  bill  whenever  it  might  be  presented.  After 
a  few  days,  the  bill  not  appearing,  and  being  uneasy  ,  at 
keeping  so  large  a  sum  in  his  desk,  he  deposited  the  four 
£100  bills  in  the  public  chest  of  the  King's  Receiver  of 
Fines  in  the  custom  house,  marked  as  his  private  money  ; 
keeping  the  £98  5s.  in  his  own  possession.  About  eight 
or  ten  days  after  this,  on  the  27th  of  November,  1834,  and 
before  the  £500  bill  made  its  appearance,  the  chest  of  the 
Receiver  of  Fines  was  robbed  of  all  the  money  it  contained, 
£5000  and  upwards,  including  the  £400  deposited  by 
William  Billings.  In  September  following,  two  of  the 
bills  were  traced  to  have  been  passed  at  Lisle  &  Brussels, 
and  this  led  to  the  detection  of  the  offenders,  who  were 
convicted  at  the  Old  Bailey,  William  Billings  having  been 
instrumental  in  their  detection  and  prosecution. 

In  the  mean  time,  on  the  2d  of  December,  1834,  the 
second  £500  bill  arrived,  and  was  presented,  and  William 
Billings,  being  thus  left  without  funds  to  meet  it,  answered  : 
"the  provision  for  the  bill  was  duly  provided  and  sent  to 
me  by  the  drawer,  and  placed  for  security  in  the  King's 
chest  at  the  custom  house,  waiting  the  arrival ;  but  this 
money  having  been  feloniously  abstracted  on  the  28th  of 
November  last,  I  am  not  able  to  pay  it." 

When  it  came  to  maturity  it  was  again  presented  for 
payment,  and  the  same  answer  being  given,  it  was  returned 
to  Canada  under  protest. 

The  damages,  re-exchange,  interest  and  charges  added 
to  the  bill,  made  an  amount  of  £666  3s.  3^.,  which  the 
Bank  of  Upper  Canada,  the  holders  of  the  bill,  demanded 
of  the  defendant ;  and  on  the  3rd  of  March,  1835,  he  gave 
his  check  on  the  plaintiffs  for  that  exact  sum  in  favor  of 
the  Bank  of  Upper  Canada,  which  they  paid. 

The  defendant,  before  the  plaintiffs  commenced  their 
business  as  bankers  in  Toronto,  and  for  some  time  after, 
kept  his  cash  at  the  Bank  of  Upper  Canada ;  and  it  does  not 
appear  that  he  had  any  transactions  of  business  on  his  own 
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account  with  the  plaintiffs  for  some  months  after  October, 
1834,  when  he  had  the  transaction  about  the  bill. 

On  the  17th  of  February,  1835,  he  transferred  his  cash 
account  from  the  Bank  of  Upper  Canada  to  the  plaintiffs, 
and  thenceforward  banked  with  them,  removing  on  that 
day  the  balance  that  stood  in  his  favor  with  the  Bank  of 
Upper  Canada,  £698  5s.  lit/.,  to  the  plaintiffs7  bank.  So 
that  his  drawing  a  check  on  the  plaintiffs  to  pay  the  Bank 
of  Upper  Canada  the  bill  and  charges  upon  it,  and  their 
paying  it,  must  be  taken  in  connection  with  these  facts. 
The  plaintiffs  contend  it  was  an  ordinary  transaction  of 
drawing  by  him  on  them  as  his  bankers  ;  the  defendant 
desires  it  to  be  inferred  that  he  drew  only  because  they 
were  bound  to  pay  the  demand,  and  that  by  their  accepting 
and  paying  his  draft  they  admitted  their  liability. 

Upon  this  point,  it  is  to  be  observed  that  according  to  the 
entries  in  the  defendant's  banking  book  with  the  plaintiffs, 
called  the  pass-book,  there  was  a  balance  against  the  defen- 
dant on  his  account  of  £27  5s.  3d.,  on  the  3rd  of  March, 
1835,  when  the  plaintiffs  accepted  and  paid  his  check  of 
£666  3s.  3d.  to  cover  the  loss  in  question. 

It  is  very  important  to  the  case  to  know  in  what  spirit 
and  with  what  intention  this  sum  was  paid  by  the  plain- 
tiffs ;  on  this  point  no  positive  evidence  is  given — nothing 
verbal  or  in  writing  is  shewn  to  have  passed  between  them ; 
we  are  left  to  conjecture  from  circumstances. 

It  may  have  been  from  the  conviction  that  the  plaintiffs, 
upon  the  understanding  between  them  and  the  defendant, 
were  to  bear  the  loss  ;  or  it  may  have  been  actually  an 
accommodation  to  the  defendant,  a  mere  allowing  him  to 
overdraw  ;  which,  if  his  credit  were  undoubted,  the  plain- 
tiffs might  the  more  readily  do,  from  a  wish  to  lighten  the 
inconvenience  of  the  loss  he  had  sustained.  But  there  is  a 
difficulty  from  the  circumstances  in  founding  any  inference 
on  this  point. 

It  was  proved  on  the  part  of  the  defendant,  that  before 
the  17th  of  February,  1835,  when  he  transferred  his  account 
to  the  plaintiffs'  banking  house,  there  had  been  no  business 
transactions — no  pass-book  kept — no  bank  account  made 
up,  as  is  usual  with  those  who  make  deposits,  and  for 
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some  time  not  even  any  check  given  by  defendant  for  the 
sums  which  he  took  out  from  time  to  time  to  be  exchanged 
for  other  money  for  the  plaintiffs5  accommodation. 

The  plaintiffs'  account,  be  contends,  as  it  is  now  exhibi- 
ted, was  all  made  up  after  they  had  heard  of  the  difficulty 
ill  England  ;  and  in  order  to  give  a  color  to  their  case  the 
monies  taken  out  for  exchange,  and  the  drafts  given  to 
replace  it,  were  all  (as  he  contends)  collateral  transactions, 
not  brought  or  intended  to  be  brought  into  account;  and 
that  any  sum  accidental iy  lying  with  him  before  he  had  an 
opportunity  for  paying  it  out,  to  be  replaced  by  a  draft  on 
his  own  bankers,  was  not  a  debt  due  by  him,  but  the 
plaintiffs'  money  left  in  confidence  with  him  for  a  purpose 
well  understood. 

Casting  these  matters  out  of  the  banking  account,  it  will 
appear,  as  he  says,  that  on  tlfe'Srd  of  March,  1835,  he  had 
a  balance  in  their  hands  more  than  sufficient  to  cover  the 
check  of  £666  3s.  3d.  This,  on  the  other  hand,  weakens 
the  inference  of  the  plaintiffs'  acquiescence  in  the  loss  by 
answering  his  check  ;  but,  on  the  other,  the  defendant  con- 
tends it  makes  materially  in  his  favor  on  this  ground,  that 
he  proved  by  one  of  the  plaintiffs'  witnesses  that  when  the 
check  was  presented  there  was  a  hesitation  in  paying  it, 
which  could  hardly  have  been  if  it  were  simply  the  case 
of  a  customer  drawing  for  his  money  ;  and,  after  some  hesi- 
tation, one  of  the  plaintiffs  ordered  it  to  be  paid ;  from  which 
the  defendant  argues,  that  the  hesitation  could  only  have 
arisen  from  a  reluctance  to  acknowledge  their  liability  in 
the  first  instance,  which  was  ultimately  waived, 

The  plaintiffs,  on  the  other  side,  adhere  to  their  mode  of 
stating  the  account,  charging  the  defendant  with  all  sums 
he  had  received,  in  order  to  put  away ;  and,  mixing  these 
with  his  subsequent  business  transactions,  there  would  be 
on  the  3rd  of  March  a  small  balance  against  the  defendant, 
which  would  satisfactorily  account  for  not  answering  his 
check  for  £666,  as  a  matter  of  course. 

Another  circumstance  in  the  cause  is  the  paying  over  by 
W.  Billings,  in  London,  of  the  remaining  £100  (not  stolen), 
which  he  is  shewn  to  have  done  by  the  instructions  of  the 
defendant,  paying  it  to  the  plaintiffs'  bankers  in  London 
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and  taking  their  receipt  as  for  £100  paid  them  by  the 
plaintiffs. 

For  this  sum,  making  with  the  exchange  £120  here,  the 
plaintiffs  give  the  defendant  credit  in  account,  not  admitting 
that  it  was  otherwise  paid  or  received  than  as  a  mode  of 
conveying  the  amount  to  the  defendant,  and  the  contrary  is 
not  shewn — the  fact  is  barely  left  to  speak  for  itself. 

And,  upon  the  whole  complexion  of  the  evidence,  it 
appeared  to  me  that  there  was  no  sufficient  ground  for 
inferring  an  acquiescence  in  the  loss  on  the  part  of  the 
plaintiffs ;  on  the  contrary,  they  seem  to  have  been  careful 
to  avoid  committing  themselves  by  any  acknowledgment 
of  liability  ;  and  if  they  were  not  so,  it  is  difficult  to  under- 
stand how  the  defendant  should  be  without  the  means  of 
shewing  it,  either  by  evidence  obtained  here  or  in  England  ; 
for  if  they  submitted,  they  would  no  longer  have  any  motive 
for  reserve,  and  the  defendant  in  so  large  a  transaction,  one 
would  suppose,  would  have  been  careful  to  see  that  the 
money  was  expressed  to  be  so  paid  by  the  plaintiffs  as  not 
to  seem  a  mere  advance  made  on  his  own  account. 

After  the  evidence  had  been  given,  which  consisted  of 
testimony  given  in  England  under  a  commission  and  by 
witnesses  examined  viva  voce,  I  recommended  to  the  jury 
to  find  for  the  plaintiffs,  in  order  that  the  amount  might  be 
ascertained  by  their  verdict,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  the  sum  that  would  be  due 
him  on  the  balance  of  his  account,  if  the  court  should  be  of 
opinion  that  the  legal  effect  of  the  evidence  was  to  make 
the  plaintiffs  liable  to  indemnify  him  against  the  protested 
bill ;  or,  in  other  words,  that  the  money  lost  in  England  was 
the  plaintiffs'  money,  and  not  the  defendant's.  And,  to  assist 
the  court  in  coming  to  a  conclusion  on  this  point,  I  requested 
the  jury  to  consider  whether  the  bills  for  £500  were  drawn 
merely  for  the  accommodation  of  the  plaintiffs,  to  procure 
them  funds  by  discounting  them  ;  and  whether  the  £1000 
bill  was  taken  by  the  defendant  to  cover  the  amount  of  the 
two  bills  with  the  defendant's  agent  in  England,  and  was 
not  otherwise  purchased  than  as  it  was  taken  to  create 
the  funds  on  which  the  defendant,  for  the  plaintiffs' 
accommodation,  drew  in  England,  or  to  replace  them. 
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The  jury  found  this  in  the  affirmative.  I  put  it  to  them 
because  the  plaintiffs  desired  to  have  it  understood  that 
the  £1000  bill  was  simply  sold  to  the  defendant  in  the  way 
of  an  ordinary  mercantile  transaction. 

I  did  not  think  it  fair  towards  the  parties  to  ask  the  jury 
to  find  whether  the  defendant  was  in  the  whole  transaction 
merely  the  agent  of  the  plaintiffs,  because  that  would  have 
been  inviting  them  to  draw  a  legal  inference  from  facts  that 
were  undisputed,  and  would  be  leaving  the  rights  of  the 
parties  to  be  settled  by  their  arbitrary  finding  upon  a  point 
of  law,  which  it  was  the  business  of  the  court  to  decide. 

The  jury  retired  for  some  time,  and  upon  coming  into 
court  manifested  a  strong  reluctance  to  find  even  a  condi- 
tional verdict  for  the  plaintiffs,  being  no  doubt  struck  with 
the  hardship  of  the  defendant  being  left  to  suffer  so  consid- 
erable a  loss,  in  a  matter  -in  which  he  had  engaged  for  no 
purpose  of  his  own,  but  solely  to  serve  the  plaintiffs.  They 
were  evidently  inclined  to  find  for  the  defendant.  I  ex- 
plained to  them  that  it  was  quite  in  their  power  to  do  so; 
that  the  matter  must  eventually  depend  upon  the  opinion 
of  the  court  on  the  legal  consequences  of  what  had  taken 
place,  and  that  I  had  only  recommended  a  verdict  for  the 
plaintiffs  as  the  more  usual  and  convenient  course,  where 
a  legal  question  remained  for  discussion.  They  retired 
again  and  brought  in  a  verdict  for  the  plaintiffs,  waiving,  I 
suppose,  their  inclination  to  find  a  general  verdict  for  the 
defendant  in  deference  to  the  explanation  they  had  received. 

We  are  now  to  determine  upon  this  evidence,  taken  in 
connexion  with  the  finding  of  the  jury,  whether  there  is  any 
sufficient  reason  why  the  £666  3s.  3d.  paid  by  the  plaintiffs 
upon  the  defendant's  request,  should  not  be  charged  against 
the  defendant.  It  is  very  possible  (though  I  do  not  assume 
it)  that  if  we  were  fully  in  possession  of  all  that  passed 
between  these  parties  in  relation  to  the  transaction  about 
the  £1000  bill,  both  before  and  after  the  loss  in  England 
was  known,  we  might  see  some  clear  ground  on  which  we 
could  rest  a  judgment  in  favor  of  the  defendant  upon  this 
point.  It  may  have  been  the  case  that  the  plaintiffs  received 
the  accommodation  upon  the  express  understanding  that 
3z  v. 


538        king's  bench,  trinity  term,  7  wm.  iv. 

the  defendant  should  be  at  no  loss,  under  any  possible  circum- 
stances ;  that  he  was  to  be  regarded  all  the  way  through  as 
the  mere  agent  of  the  plaintiffs,  acting  under  their  direction  ; 
and  if,  in  addition  to  this,  it  were  shewn  to  us  that  the 
defendant,  acting  as  agent  for  the  plaintiffs,  was  to  incur 
no  responsibility,  even  where  he  deviated  from  the  ordinary 
course  of  business,  then  we  might  find  the  case  free  from 
difficulty  ;  but  we  have  no  warrant  for  assuming  this  ;  it 
would  be  mere  conjecture.  There  is  no  evidence  to  that 
effect,  and  we  must  decide  the  law  upon  the  evidence  as  it 
stands. 

Now  looking  at  the  case  as  I  have  stated  it,  we  are  not 
clear  that  there  is  any  conclusive  reason,  apart  from  the 
special  finding  of  the  jury,  for  regarding  the  defend- 
ant in  any  other  light  than  the  purchaser  of  the  bill  on 
Wilson  &  Co.  He  gave  value  for  it ;  he  took  it  as  the  in- 
dorser,  and  remitted  it  as  he  pleased  and  where  he  pleased. 
It  is  very  true,  he  seems  to  have  no  motive  of  personal 
interest  for  taking  it,  and  it  may  be  granted  that  he  did 
take  it  entirely  to  oblige  the  plaintiffs  ;  still,  we  cannot  say 
that  the  motive  by  which  he  was  influenced  to  assent  is  at 
all  material,  after  he  did  assent ;  nor  do  we  perceive  that 
having  agreed  from  mere  kindness  to  engage  in  a  transac- 
tion which  led  to  his  exchanging  the  proceeds  of  two  bills 
sold  here  for  one  of  equal  amount  in  England,  he  can  on 
that  account  stand  exempt  from  the  ordinary  consequences 
of  such  an  exchange,  when  made  upon  other  motives. 

However,  the  jury  have  found  that  he  did  not  purchase 
the  bill,  in  the  ordinary  sense,  but  merely  took  it  as  the 
means  of  creating  funds  to  answer  tlje  two  bills  he  had 
drawn,  and  we  must  consider  the  question  on  that  footing. 

It  may  seem  equitable  that  the  plaintiffs  should  not  suffer 
the  defendant  to  abide  by  this  loss :  but  the  question  with 
us  is  not  what  the  plaintiffs  ought  in  point  of  generosity  to 
do,  but  what  they  can  be  legally  held  to  do,  whether  they 
be  willing  or  not.' 

If  it  seems  just  that  the  defendant  should  be  indemnified 
by  the  plaintiffs  against  this  loss,  it  can  only  be  because 
he  sustained  it  in  consequence  of  agreeing  to  do  a  good 
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natured  act  solely  for  the  accommodation  of  the  plaintiffs, 
and  in  no  degree  for  any  purpose  of  his  own ;  but  neither 
courts  of  law  nor  equity  could  adopt  such  a  principle  as  a 
rule.  Many  cases  might  be  supposed  in  which  the  same 
plea  could  be  urged,  but  where  it  is  manifest  the  hardship 
must  be  suffered  by  the  person  doing  the  friendly  act.  I 
might  be  asked,  for  instance,  to  lend  a  friend  a  sum  of  money 
without  interest,  and  being  willing  to  do  so,  might  direct  a 
brother  to  sell  out  of  the  funds  in  order  to  realize  the  money. 
If  the  brother,  having  recei  ved  the  money,  were  to  spend  it,  or 
lose  it,  or  be  robbed  of  it,  I  do  not  know  on  what  legal  prin- 
ciple I  could  call  upon  the  man  to  whom  I  intended  to  lend 
it  to  make  it  good,  although  it  would  be  quite  clear  that  my 
loss  was  occasioned  purely  by  an  act  of  kindness  to  him. 

The  case  comes  to  this,  that  the  defendant  having  drawn 
and  discounted  two  bills  on  England  and  given  the  plaintiffs 
the  proceeds,  took  the  plaintiffs'  bill  on  England  for  £1000 
in  return  ;  and  though  that  bill  was  remitted  by  him  to 
produce  funds  for  meeting  the  other  bills,  rather  than  for 
replacing  an  advance  to  be  made,  in  the  first  instance,  from 
his  own  funds,  still  the  bill  was  no  less  his.  He  might,  for 
all  that  appears  in  evidence,  have  remitted  it  or  not  as  he 
pleased  ;  he  might  have  sold  it  to  another,  and  if  he  had 
done  so  at  an  increased  rate  of  exchange,  could  the  plain- 
tiffs have  made  him  account  for  the  difference  ?  If  he  had 
not  remitted  it,  and  the  other  bills  had  been  protested  in 
consequence,  he  must  have  borne  all  the  consequences,  and 
the  plaintiffs  could  have  said  truly,  we  have  done  all  that 
was  incumbent  upon  us  to  enable  you  to  meet  your  engage- 
ment. If  the  bill  had  been  lost,  the  loss,  for  all  that  we  can 
see,  must  have  been  the  defendant's.  And  though  we  have 
said  it  might  seem  equitable  that  the  plaintiffs  should  bear 
this  loss,  yet  knowing  only  what  is  known  to  us  of  the  case, 
we  cannot  say  that  equity  is  with  the  defendant. 

The  plaintiffs  gave  full  value  for  the  two  bills.  The 
sterling  bill  produced  the  money,  which  was  lost  from  the 
unforeseen  and  unusual  circumstance  of  its  being  drawn 
before  it  was  due,  and  placed  in  custody  where  it  need  not 
and  should  not  have  been.    If,  in  fact,  the  bill  on  Wilson  & 
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Co.  was  given  to  the  defendant  as  agent  to  the  plaintiffs, 
merely  to  send  home  and  receive  the  money,  then  the  defend- 
ant should  not  have  sold  it  before  it  came  to  maturity.  By 
discounting  it  through  his  agent,  he  seems  to  have  made  it 
his  own. —  (Giles  et  al.  v.  Perkins  et  al.,  9  East  12). 

Then  the  difficulty,  besides,  is  really  owing  to  the  defend- 
ant, or  rather  his  agent,  desiring  to  pay  his  own  bills  before 
they  came  to  maturity,"  which  is  not  a  natural  consequence 
arising  from  the  transaction  he  entered  into  with  the  de- 
fendant. 

The  defendant's  case  might  be  supported  in  two  possible 
views  of  it.  1st.  If  we  could  say  that  the  evidence  shewed 
him  to  be  merely  acting  for  the  plaintiffs  as  their  agent  in  the 
whole  matter,  on  the  understanding  that  he  was  to  incur 
no  pecuniary  responsibility,  even  if  he  or  his  sub-agent 
deviated  from  the  usual  course  of  business — or,  2ndly,  if 
the  plaintiffs,  after  the  loss  was  known,  shewed,  by  their 
conduct  or  admissions,  that  they  acquiesced  in  the  loss 
falling  upon  them  ;  though  this  indeed^resolves  itself  into 
the  first,  since  it  would  merely  supply  proof  that  such  had 
been  the  understanding. 

But  we  have  no  authority  to  hold  that  W.  Billings  was  . 
the  agent  of  any  one  but  the  defendant,  even  if  the  defendant 
were  in  this  matter  agent  of  the  plaintiffs.  An  inferior 
agent's  accountability  is  to  his  immediate  employer  and 
not  to  the  principal ;  and  if  the  loss  occurred  frcm  W.  Billings 
deviating  from  the  usual  course  of  business,  the  defendant 
would  be  liable,  on  general  principles,  for  that  loss. 

If  the  plaintiffs  had  simply  engaged  that  they  would  have 
the  money  in  England  by  the  .  day  to  meet  the  defendant's 
bills  on  his  brother,  and  had  accordingly  placed  the  money 
in  his  hands,  and  he  had  lost  or  spent  it,  it  would  be  absurd 
to  say  that  the  plaintiffs  must  pay  the  money  a  second  time. 
The  sum  of  the  matter  is,  that  the  defendant  lent  the  plain- 
tiffs £1000  here,  to  be  repaid  in  England,  and  it  was  repaid 
in  England  sooner  than  was  necessary,  to  suit  the  purpose 
of  the  defendant's  agent,  and  after  its  receipt  the  money  was 
lost. 
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If  we  could  say  with  propriety  that  the  plaintiffs  sent 
this  ,£1000  bill  to  England,  through  the  defendant,  to  answer 
the  other  two  bills,  then,  if  W.  Billings,  acting  for  the 
defendant,  had  refused  to  accept  the  bills,  and  the  plaintiffs 
had  afterwards  taken  them  up,  they  could  have  reclaimed 
the  £1000  bill,  as  their  bill  sent  for  a  purpose  for  which  it 
was  not  used.  There  are  many  cases  arising  from  bank- 
ruptcy in  which  the  question  has  occurred,  whether  a  bill 
sent  to  the  bankrupt  for  a  particular  purpose  formed  part 
of  his  effects,  at  the  time  of  his  bankruptcy,  or  remained 
i  the  property  of  the  person  for  whom  it  was  sent ;  and  much 
that  is  said  in  these  cases  is  in  its  spirit  applicable  here. 
We  refer  to  a  case  of  Tooke  v.  Hollingworth  (5  T.  R.  215  ). 
See  also  1  East  552  ;  2jBla.  1154;  1  Atk.  233  ;  5  T.  R.  494. 


Bank  of  Upper  Canada  v.  Covert  et  al. 

Principal  and  surety — Change  of  office  for  which  security  is  given — Surety  no 
longer  responsible. 

A  surety  by  bond  for  the  due  performance  of  the  office  of  bank  agent  is  not 
responsible  for  losses  occurring  after  the  nature  of  the  agency  has  been 
changed,  and  the  agent  appointed  a  cashier. 

The  defendants  were  sued  as  sureties  for  James  Gray 
Bethune,  upon  their  bond,  dated  21st  August,  1830,  in 
Ihe  penalty  of  £2,000,  with  the  following  condition: — 
"  Whereas  James  Gray  Bethune  hath  been  appointed 
agent  of  the  Bank  of  Upper  Canada  at  Cobourg,  in  the 
said  district  of  Newcastle,  and  hath  been  required  by  the 
president  and  directors  thereof  to  give  good  and  sufficient 
security  for  the  due  performance  of  his  duty.  Now  the 
condition  of  the  above  written  obligation  is  such,  that  if 
the  said  James  Gray  Bethune  'shall  and  do  faithfully  and 
diligently,  to  the  best  of  his  skill  and  understanding, 
demean  himself  as  agent  of  the  said  Bank,  and  shall  and 
do,  as  often  as  he  shall  be  thereunto  required  «by  the 
president  and  directors  thereof,  render  a  true,  just,  and 
full  account  of  all  the  bills,  notes,  monies,  and  other  things 
committed  to  his  charge,  as  such  agent  as  aforesaid  ; 
together  with  all  interest  and  profits  arising  thereupon,  and 
paid  to  him  by  such  person  or  persons  as  shall  from  time 
to  time  transact  business  with  him,  as  agent  for  the  said 
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Bank  ;  and  shall_  in  all  things  obey  and  observe  the 
instructions  which  shall  from  time  to  time  be  transmitted 
to  him  by  the  President  and  Directors  of  the  said  Bank  of 
Upper  Canada,  touching  or  concerning  the  business  by 
them  confided  to  his  charge,  then  this  obligation  shall  be 
void ;  otherwise,  remain  in  full  force  and  virtue." 

Breach  :  non-performance  of  condition,  &c. 

At  the  trial,  before  Robinson,  C.J.,  the  following  facts 
were  proved  : —  , 

Up  to  September  the  12th,  1832,  Mr.  Bethune  had 
conducted  what  is  called  an  agency  office  of  the  Bank  of 
Upper  Canada  at  Cobourg ;  and  on  the  28th  of  June  in 
that  year,  the  cashier  of  the  Bank  at  Toronto  wrote  to  him 
for  the  purpose,  as  he  expressed  it,  "  of  ascertaining  as 
early  as  possible  his  opinion  respecting  a  proposed  change 
in  his  agency  ;  telling  him  that  it  was  probable  a  regular 
office  would  be  established  at  Cobourg,  and  that  he  would 
be  offered  a  salary  of  £300  per  annum,  in  lieu  of  all  charges 
for  commission,  &c. — that  the  office  would  be  furnished  by 
the  Bank  with  books  and  stationery,  and  no  doubt  a  vault 
and  iron  chests  would  be  provided,  the  same  as  at  Kingston 
and  the  other  offices."  "  You  will,  I  think,  find  your  duty 
(he  added)  much  easier  and  more  satisfactory  under  this 
arrangement,  than  the  present  system ;  besides,  you  will  be 
able,  by  keeping  a  credit-book,  to  ascertain,  at  any  moment, 
the  state  of  every  person's  discount,  the  amount  he  owes  the 
Bank,  and  who  are  his  securities  or  indorsers.  Besides, 
the  office  will  only  be  open  at  stated  hours — viz.,  from  10 
to  3  o'clock,  the  same  as  at  other  places — which  will  save 
you  "much  harassing  business,  which  you  now  go  through 
with  at  all  hours  of  the  day." 

This  letter  Mr.  Bethune  answered  on  the  30th  of  June, 
saying  that,  on  the  same  day  (28th  June),  he  had  written 
.  to  the  president  on  the  very  subject  which  the  cashier  had 
suggested — -and  he  adds,  "  I  shall  be  satisfied  with  any 
allowance-,  in  preference  to  the  present  harassing  system." 

On  the  31st  of  July,  the  cashier  wrote  again  to  Mr.  Bethune, 
acknowledging  this  letter  from  him,  and  also  the  receipt  of 
the  letter  to  the  president,  and  said  that  they  had  both 
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been  submitted  to  the  Board.  The  Board  had  also,  he 
said,  been  considering  whether  it  would  not  be  more 
advisable  for  Mr.  Bethune,  and  for  the  Bank  also,  if  they 
established  at  Oobourg  a  regular  office,  with  the  usual 
bank-books,  &c.,  similar  to  that  they  have  now  opened  at 
Hamilton — and  suggested  the  advantages.  <c  If,  therefore," 
he  said,  "  you  concur  in  this  change,  and  are  willing  to 
undertake  an  establishment  similar  to  the  one  alluded  to, 
or  to  the  other  offices,  the  Bank  will  allow  a  salary  of  £300 
per  annum,  on  your  finding  an  office  and  everything 
necessary,  books  and  stationery  excepted  ;"  and  he  added 
that,  whenever  there  should  be  stockholders  competent  and 
eligible,  he  might  have  a  board,  so  as  to  discount  notes 
within  the  district. 

On  the  10th  of  August,  the  cashier  again  wrote  to  Mr. 
Bethune,  referring  to  a  letter  from  him  ;  and  in  this  he  said 
— "I  observe  that,  owing  to  various  circumstances,  you 
will  not  be  able  to  enter  fully  upon  the  duties  of  your  office 
for  some  weeks  yet,  as  you  cannot  at  present  spare  Mr. 
Kitson  to  visit  this  place  for  the  purpose  of  acquiring  a  know- 
ledge of  our  books."  And,  on  the  13th  of  August,  he  again 
wrote  to  him — "  As  soon  as  you  can  make  it  convenient, 
it  will  be  desirable  that  your  office  should  go  into  operation." 

On  the  25th  of  August,  the  cashier  wrote  to  Mr.  Bethune, 
stating  that  Mr.  Kitson  had  arrived,  and  was  making 
progress  in  learning  their  books — and  expressing  his 
expectation  that  there  would  be  little  difficulty  in  his 
acquiring  the  information,  and  that  their  method  of 
keeping  the  discount-books  would  be  found  easy  and 
correct  on  trial. 

On  the  8th  of  September,  1832,  the  cashier  wrote  to  Mr. 
Bethune  as  follows : — "  You  will  no  doubt  be  prepared, 
next  week,  to  open  your  office  on  the  new  system.  I  have 
to  request  that  all  notes  received  by  you,  either  as  renewal 
or  new  notes,  may  be  drawn  payable  at  your  office,  of 
which  you  will  furnish,  weekly,  a  separate  discount-sheet 
for  each :  the  one  for  renewals  will  be  accompanied  by 
your  letter,  stating  the  several  instalments  paid,  and  the 
sheet  will  be  returned  approved,  and  at  the  same  time 
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the  original  notes  to  which  they  appertain  will  be  charged 
in  full  against  your  office,  and  sent  down ;  and  this  course 
will  be  followed  up  for  the  ensuing  three  months,  until  the 
whole  of  the  notes  belonging  to  your  late  agency  shall  be 
gradually  transferred  over  to  your  office,  and  each  will  be 
>  entered  in  your  credit-book  accordingly.  Your  discount- 
sheet  for  new  notes  will  be  accompanied  by  your  letter  of 
remarks  thereon,  to  be  laid  before  the  Board.  I  beg  to 
inform  you  that  your  salary  as  cashier  commences  from 
the  1st  instant,  and  will  be  payable  quarterly,  &c,  on  &c, 
at  whjch  periods  you  will  charge  the  same  against  the 
Bank,  in  account,  and  transmit  your  receipts." 

In  November,  the  cashier  sent  him  an  iron  chest  for  the 
use  of  his  office  ;  and  on  the  20th  of  December,  1832,  he 
wrote  to  him — "  You  will  charge  your  salary,  from  the  1st  of 
September  last,  at  £100,  and  place  the  balance  of  profits  at 
credit  of  the  Bank." 

These  letters  were  produced,  on  the  part  of  the  defendants, 
to  show  that  after  they  became  security  for  Mr.  Bethune  as 
Bank  agent  he  received  a  new  office  or  appointment  as 
cashier — that  to  this  office  their  security  did  not  extend — 
and  that  they  were  not  liable  for  any  of  his  defaults  in  the 
capacity  of  cashier. 

The  cashier  of  the  Bank  of  Upper  Canada  was  examined 
as  a  witness  at  the  trial,  and  was  strictly  questioned  as  to 
the  nature  of  Mr.  Bethune's  duties  while  agent,  and  as  to 
the  change  (if  any)  made  in  his  situation  and  duties  when 
he  was  appointed  cashier  of  the  bank  at  Cobourg.  The 
general  effect  of  the  cashier's  evidence  was  to  represent  the 
duties  and  liabilities  of  Mr.  Bethune  to  be  the  same  in  both 
cases  ;  that  the  business  was  not  increased,  as  he  thought, 
by  the  change  made  in  September,  1832, — and  that  the  only 
difference  was,  that  the  form  of  his  account  was  altered, 
and  that  he  received  a  stated  salary  instead  of  being 
remunerated,  as  before,  by  a  commission,  which  yielded 
him  about  the  same  income ;  that  neither  situation  was 
conferred  otherwise  than  by  a  letter ;  that  his  responsibility 
was  not  increased,  in  regard  to  money  or  liability  for 
incidental  losses ;  that  no  board  of  directors  had  been 
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The  jury  found  this  in  the  affirmative.  I  put  it  to  them 
because  the  plaintiffs  desired  to  have  it  understood  that 
the  £1000  bill  was  simply  sold  to  the  defendant  in  the  way 
of  an  ordinary  mercantile  transaction. 

I  did  not  think  it  fair  towards  the  parties  to  ask  the  jury 
to  find  whether  the  defendant  was  in  the  whole  transaction 
merely  the  agent  of  the  plaintiffs,  because  that  would  have 
been  inviting  them  to  draw  a  legal  inference  from  facts  that 
were  undisputed,  and  would  be  leaving  the  rights  of  the 
parties  to  be  settled  by  their  arbitrary  finding  upon  a  point 
of  law,  which  it  was  the  business  of  the  court  to  decide. 

The  jury  retired  for  some  time,  and  upon  coming  into 
court  manifested  a  strong  reluctance  to  finu  even  a  condi- 
tional verdict  for  the  plaintiffs,  being  no  doubt  struck  with 
the  hardship  of  the  defendant  being  left  to  suffer  so  consid- 
erable a  loss,  in  a  matter  in  which  he  had  engaged  for  no 
purpose  of  his  own,  but  solely  to  serve  the  plaintiffs.  They 
were  evidently  inclined  to  find  for  the  defendant.  I  ex- 
plained to  them  that  it  was  quite  in  their  power  to  do  so  ; 
that  the  matter  must  eventually  depend  upon  the  opinion 
of  the  court  on  the  legal  consequences  of  what  had  taken 
place,  and  that  I  had  only  recommended  a  verdict  for  the 
plaintiffs  as  the  more  usual  and  convenient  course,  where 
a  legal  question  remained  for  discussion.  They  retired 
again  and  brought  in  a  verdict  for  the  plaintiffs,  waiving,  I 
suppose,  their  inclination  to  find  a  general  verdict  for  the 
defendant  in  deference  to  the  explanation  they  had  received. 

We  are  now  to  determine  upon  this  evidence,  taken  in 
connexion  with  the  finding  of  the  jury,  whether  there  is  any 
sufficient  reason  why  the  £666  3s.  3d.  paid  by  the  plaintiffs 
upon  the  defendants  request,  should  not  be  charged  against 
the  defendant.  It  is  very  possible  (though  I  do  not  assume 
it)  that  if  we  were  fully  in  possession  of  all  that  passed 
between  these  parties  in  relation  to  the  transaction  about 
the  ,£1000  bill,  both  before  and  after  the  loss  in  England 
was  known,  we  might  see  some  clear  ground  on  which  we 
could  rest  a  judgment  in  favor  of  the  defendant  upon  this 
point.  It  may  have  been  the  case  that  the  plaintiffs  received 
the  accommodation  upon  the  express  understanding  that 
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the  defendant  should  be  at  no  loss,  under  any  possible  circum- 
stances ;  that  he  was  to  be  regarded  all  the  way  through  as 
the  mere  agent  of  the  plaintiffs,  acting  under  their  direction  ; 
and  if,  in  addition  to  this,  it  were  shewn  to  us  that  the 
defendant,  acting  as  agent  for  the  plaintiffs,  was  to  incur 
no  responsibility,  even  where  he  deviated  from  the  ordinary 
course  of  business,  then  we  might  find  the  case  free  from 
difficulty  ;  but  we  have  no  warrant  lor  assuming  this  ;  it 
would  be  mere  conjecture.  There  is  no  evidence  to  that 
effect,  and  we  must  decide  the  law  upon  the  evidence  as  it 
stands. 

Now  looking  at  the  case  as  I  have  stated  it,  we  are  not 
clear  that  there#  is  any  conclusive  reason,  apart  from  the 
special  finding  of  the  jury,  for  regarding  the  defend- 
ant in  any  other  light  than  the  purchaser  of  the  bill  on 
Wilson  &  Co.  He  gave  value  for  it ;  he  took  it  as  the  in- 
dorser,  and  remitted  it  as  he  pleased  and  where  he  pleased. 
It  is  very  true,  he  seems  to  have  no  motive  of  personal 
interest  for  taking  it,  and  it  may  be  granted  that  he  did 
take  it  entirely  to  oblige  the  plaintiffs  ;  still,  we  cannot  say 
that  the  motive  by  which  he  was  influenced  to  assent  is  at 
all  material,  after  he  did  assent ;  nor  do  we  perceive  that 
having  agreed  from  mere  kindness  to  engage  in  a  transac- 
tion which  led  to  his  exchanging  the  proceeds  of  two  bills 
sold  here  for  one  of  equal  amount  in  England,  he  can  on 
that  account  stand  exempt  from  the  ordinary  consequences 
of  such  an  exchange,  when  made  upon  other  motives. 

However,  the  jury  have  found  that  he  did  not  purchase 
the  bill,  in  the  ordinary  sense,  but  merely  took  it  as  the 
means  of  creating  funds  to  answer  the  two  bills  he  had 
drawn,  and  we  must  consider  the  question  on  that  footing. 

It  may  seem  equitable  that  the  plaintiffs  should  not  suffer 
the  defendant  to  abide  by  this  loss :  but  the  question  with 
us  is  not  what  the  plaintiffs  ought  in  point  of  generosity  to 
do,  but  what  they  can  be  legally  held  to  do,  whether  they 
be  willing  or  not. 

If  it  seems  just  that  the  defendant  should  be  indemnified 
by  the  plaintiffs  against  this  loss,  it  can  only  be  because 
he  sustained  it  in  consequence  of  agreeing  to  do  a  good 
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natured  act  solely  for  the  accommodation  of  the  plaintiffs, 
and  in  no  degree  for  any  purpose  of  his  own;  but  neither 
courts  of  law  nor  equity  could  adopt  such  a  principle  as  a 
rule.  Many  cases  might  be  supposed  in  which  the  same 
plea  could  be  urged,  but  where  it  is  manifest  the  hardship 
must  be  suffered  by  the  person  doing  the  friendly  act.  I 
might  be  asked,  for  instance,  to  lend  a  friend  a  sum  of  money 
without  interest,  and  being  willing  to  do  so,  might  direct  a 
brother  to  sell  out  of  the  funds  in  order  to  realize  the  money. 
If  the  brother,  having  received  the  money,  were  to  spend  it,  or 
lose  it,  or  be  robbed  of  it,  I  do  not  know  on  what  legal  prin- 
ciple I  could  call  upon  the  man  to  whom  I  intended  to  lend 
it  to  make  it  good,  although  it  would  be  quite  clear  that  my 
loss  was  occasioned  purely  by  an  act  of  kindness  to  him. 

The  case  comes  to  this,  that  the  defendant  having  drawn 
and  discounted  two  bills  on  England  and  given  the  plaintiffs 
the  proceeds,  took  the  plaintiffs'  bill  on  England  for  £1000 
in  return  ;  and  though  that  bill  was  remitted  by  him  to 
produce  funds  for  meeting  the  other  bills,  rather  than  for 
replacing  an  advance  to  be  made,  in  the  first  instance,  from 
his  own  funds,  still  the  bill  was  no  less  his.  He  might,  for 
all  that  appears  in  evidence,  have  remitted  it  or  not  as.  he 
pleased ;  he  might  have  sold  it  to  another,  and  if  he  had 
done  so  at  an  increased  rate  of  exchange,  could  the  plain- 
tiffs have  made  him  account  for  the  difference  ?  If  he  had 
not  remitted  it,  and  the  other  bills  had  been  protested  in 
consequence,  he  must  have  borne  all  the  consequences,  and 
the  plaintiffs  could  have  said  truly,  we  have  done  all  that 
was  incumbent  upon  us  to  enable  you  to  meet  your  engage- 
ment. If  the  bill  had  been  lost,  the  loss,  for  all  that  we  can 
see,  must  have  been  the  defendant's.  And  though  we  have 
said  it  might  seem  equitable  that  the  plaintiffs  should  bear 
this  loss,  yet  knowing  only  what  is  known  to  us  of  the  case, 
we  cannot  say  that  equity  is  with  the  defendant. 

The  plaintiffs  gave  full  value  for  the  two  bills.  The 
sterling  bill  produced  the  money,  which  was  lost  from  the 
unforeseen  and  unusual  circumstance  of  its  being  drawn 
before  it  was  due,  and  placed  in  custody  where  it  need  not 
and  should  not  have  been.    If,  in  fact,  the  bill  on  Wilson  & 
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Co.  was  given  to  the  defendant  as  agent  to  the  plaintiffs, 
merely  to  send  home  and  receive  the  money,  then  the  defend- 
ant should  not  have,  sold  it  before  it  came  to  maturity.  By 
discounting  it  through  his  agent,  he  seems  to  have  made  it 
his  own. —  (Giles  et  al.  v.  Perkins  et  al.,  9  East  12). 

Then  the  difficulty,  besides,  is  really  owing  to  the  defend- 
ant, or  rather  his  agent,  desiring  to  pay  his  own  bills  before 
they  came  to  maturity,  which  is  not  a  natural  consequence 
arising  from  the  transaction  he  entered  into  with  the  de- 
fendant. 

The  defendant's  case  might  be  supported  in  two  possible 
views  of  it.  1st.  If  we  could  say  that  the  evidence  shewed 
him  to  be  merely  acting  for  the  plaintiffs  as  their  agent  in  the 
whole  matter,  on  the  understanding  that  he  was  to  incur 
no  pecuniary  responsibility,  even  if  he  or  his  sub-agent 
deviated  from  the  usual  course  of  business — or,  2ndly,  if 
the  plaintiffs,  after  the  loss  was  known,  shewed,  by  their 
conduct  or  admissions,  that  they  acquiesced  in  the  loss 
falling  upon  them  ;  though  this  indeed  resolves  itself  into 
the  first,  since  it  would  merely  supply  proof  that  such  had 
been  the  understanding. 

But  we  have  no  authority  to  hold  that  W.  Billings  was 
the  agent  of  any  one  but  the  defendant,  even  if  the  defendant 
were  in  this  matter  agent  of  the  plaintiffs.  An  inferior 
agent's  accountability  is  to  his  immediate  employer  and 
not  to  the  principal ;  and  if  the  loss  occurred  frcrn  W.  Billings 
deviating  from  the  usual  course  of  business,  the  defendant 
would  be  liable,  on  general  principles,  for  that  loss, 

If  the  plaintiffs  had  simply  engaged  that  they  would  have 
the  money  in  England  by  the  day  to  meet  the  defendant's 
bills  on  his  brother,  and  had  accordingly  placed  the  money 
in  his  hands,  and  he  had  lost  or  spent  it,  it  would  be  absurd 
to  say  that  the  plaintiffs  must  pay  the  money  a  second  time. 
The  sum  of  the  matter  is,  that  the  defendant  lent  the  plain- 
tiffs £1000  here,  to  be  repaid  in  England,  and  it  was  repaid 
in  England  sooner  than  was  necessary,  to  suit  the  purpose 
of  the  defendant's  agent,  and  after  its  receipt  the  money  was 
lost. 
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If  we  could  say  with  propriety  that  the  plaintiffs  sent 
this  £1000  bill  to  England,  through  the  defendant,  to  answer 
the  other  two  bills,  then,  if  W.  Billings,  acting  for  the 
defendant,  had  refused  to  accept  the  bills,  and  the  plaintiffs 
had  afterwards  taken  them  up,  they  could  have  reclaimed 
the  £1000  bill,  as  their  bill  sent  for  a  purpose  for  which  it 
was  not  used.  There  are  many  cases  arising  from^bank- 
ruptcy  in  which  the  question  has  occurred,  whether  a  bill 
sent  to  the  bankrupt  for  a  particular  purpose  formed  part 
of  his  effects,  at  the  time  of  his  bankruptcy,  or  remained 
the  property  of  the  person  for  whom  it  was  sent ;  and  much 
that  is  said  in  these  cases  is  in  its  spirit  applicable  here. 
We  refer  to  a  case  of  Tooke  v.  Hollingworth  (5  T.  R.  215  ). 
See  also  1  East  552  ;  2$Bla.  1 154 ;  1  Atk.  233  ;  5  T.  R.  494. 


Bank  of  Upper  Canada  v.  Covert  et  al. 

Principal  and  surety — Change  of  office  for  which  security  is  given — Surety  no 
longer  responsible. 

A  surety  "by  bond  for  the  due  performance  of  the  office  of  bank  agent  is  not 
responsible  for  losses  occurring  after  the  nature  of  the  agency  has  been 
changed,  and  the  agent  appointed  a  cashier. 

The  defendants  were  sued  as  sureties  for  James  Gray 
Bethune,  upon  their  bond,  dated  21st  August,  1830,  in 
the  penalty  of  £2,000,  with  the  following  condition  :— 
"Whereas  James  Gray  Bethune  hath  been  appointed 
agent  of  the  Bank  of  Upper  Canada  at  Cobourg,  in  the 
said  district  of  Newcastle,  arid  hath  been  required  by  the 
president  and  directors  thereof  to  give  good  and  sufficient 
security  for  the  due  performance  of  his  duty.  Now  the 
condition  of  the  above  written  obligation  is  such,  that  if 
the  said  James  Gray  Bethune  shall  and  do  faithfully  and 
diligently,  to  the  best  of  his  skill  and  understanding, 
demean  himself  as  agent  of  the  said  Bank,  and  shall  and 
do,  as  often  as  he  shall  be  thereunto  required  by  the 
president  and  directors  thereof,  render  a  true,  jusf,  and 
fall  account  of  all  the  bills,  notes,  monies,  and  other  things 
committed  to  his  charge,  as  such  agent  as  aforesaid ; 
together  with  all  interest  and  profits  arising  thereupon,  and 
paid  to  him  by  such  person  or  persons  as  shall  from  time 
to  time  transact  business  with  him,  as  agent  for  the  said 
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Bank  ;  and  shall  in  all  things  obey  and  observe  the 
instructions  which  shall  from  time  to  time  be  transmitted 
to  him  by  the  President  and  Directors  of  the  said  Bank  of 
Upper  Canada,  touching  or  concerning  the  business  by 
them  confided  to  his  charge,  then  this  obligation  shall  be 
void;  otherwise,  remain  in  full  force  and  virtue." 

Breach  :  non-performance  of  condition,  &c. 

At  the  trial,  before  Robinson,  C.J.,  the  following  facts 
were  proved  : — 

Up  to  September  the  12th,  1832,  Mr.  Bethune  had 
conducted  what  is  called  an  agency  office  of  the  Bank  of 
Upper  Canada  at  Cobourg ;  and  on  the  28th  of  June  in 
that  year,  the  cashier  of  the  Bank  at  Toronto  Wrote  to  him 
for  the  purpose,  as  he  expressed  it,  "of  ascertaining  as 
early  as  possible  his  opinion  respecting  a  proposed  change 
in  his  agency  ;  telling  him  that  it  was  probable  a  regular 
office  would  be  established  at  Cobourg,  and  that  he  would 
be  offered  a  salary  of  £300  per  annum,  in  lieu  of  all  charges 
for  commission,  &c. — that  the  office  would  be  furnished  by 
the  Bank  with  books  and  stationery,  and  no  doubt  a  vault 
and  iron  chests  would  be  provided,  the  same  as  at  Kingston 
and  the  other  offices."  "  You  will,  I  think,  find  your  duty 
(he  added)  much  easier  and  more  satisfactory  under  this 
arrangement,  than  the  present  system ;  besides,  you  will  be 
able,  by  keeping  a  credit-book,  to  ascertain,  at  any  moment, 
the  state  of  every  person's  discount,  the  amount  he  owes  the 
Bank,  and  who  are  his  securities  or  indorsers.  Besides, 
the  office  will  only  be  open  at  stated  hours — viz.,  from  10 
to  3  o'clock,  the  same  as  at  other  places — which  will  save 
you  much  harassing  business,  which  you  now  go  through 
with  at  all  hours  of  the  day." 

This  letter  Mr.  Bethune  answered  on  the  30th  of  June, 
saying  that,  on  the  same  day  (28th  June),  he  had  written 
to  the  president  on  the  very  subject  which  the  cashier  had 
suggested — and  he  adds,  "  I  shall  be  satisfied  with  any 
allowance,  in  preference  to  the  present  harassing  system." 

On  the  31st  of  July,  the  cashier  wrote  again  to  Mr.  Bethune, 
acknowledging  this  letter  from  him,  and  also  the  receipt  of 
the  letter  to  the  president,  and  said  that  they  had  both 
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been  submitted  to  the  Board.  The  Board  had  also,  he 
said,  been  considering  whether  it  would  not  be  more 
advisable  for  Mr.  Bethune,  and  for  the  Bank  also,  if  they 
established  at  Cobourg  a  regular  office,  with  the  usual 
bank-books,  &c,  similar  to  that  they  have  now  opened  at 
Hamilton — and  suggested  the  advantages.  u  If,  therefore," 
he  said,  "  you  concur  in  this  change,  and  are  willing  to 
undertake  an  establishment  similar  to  the  one  alluded  to, 
or  to  the  other  offices,  the  Bank  will  allow  a  salary  of  £300 
per  annum,  on  your  finding  an  office  and  everything 
necessary,  books  and  stationery  excepted  ;"  and  he  added 
that,  whenever  there  should  be  stockholders  competent  and 
eligible,  he  might  have  a  board,  so  as  to  discount  notes 
within  the  district. 

On  the  10th  of  August,  the  cashier  again  wrote  to  Mr. 
Bethune,  referring  to  a  letter  from  him  ;  and  in  this  he  said 
— 16  I  observe  that,  owing  to  various  circumstances,  you 
will  not  be  able  to  enter  fully  upon  the  duties  of  your  office 
for  some  weeks  yet,  as  you  cannot  at  present  spare  Mr. 
Kitson  to  visit  this  place  for  the  purpose  of  acquiring  a  know- 
ledge of  our  books."  And,  on  the  13th  of  August,  he  again 
wrote  to  him — "  As  soon  as  you  can  make  it  convenient, 
it  will  be  desirable  that  your  office  should  go  into  operation." 

On  the  25th  of  August,  the  cashier  wrote  to  Mr.  iBethune, 
stating  that  Mr.  Kitson  had  arrived,  and  was  making 
progress  in  learning  their  books — and  expressing  his 
expectation  that  there  would  be  little  difficulty  in  his 
acquiring  the  information,  and  that  their  method  of 
keeping  the  discount-books  would  be  found  easy  and 
correct  on  trial. 

On  the  8th  of  September,  1832,  the  cashier  wrote  to  Mr. 
Bethune  as  follows : — "  You  will  no  doubt  be  prepared, 
next  week,  to  open  your  office  on  the  new  system.  I  have 
to  request  that  all  notes  received  by  you,  either  as  renewal 
or  new  notes,  may  be  drawn  payable  at  your  office,  of 
which  you  will  furnish,  weekly,  a  separate  discount-sheet 
for  each :  the  one  for  renewals  will  be  accompanied  by 
your  letter,  stating  the  several  instalments  paid,  and  the 
sheet  will  be  returned  approved,  and  at  the  same  time 
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the  original  notes  to  which  they  appertain  will  be  charged 
in  full  against  your  office,  and  sent  down ;  and  this  course 
will  be  followed  up  for  the  ensuing  three  months,  until  the 
whole  of  the  notes  belonging  to  your  late  agency  shall  be 
gradually  transferred  over  to  your  office,  and  each  will  be 
entered  in  your  credit-book  accordingly.  Your  discount- 
sheet  for  new  notes  will  be  accompanied  by  your  letter  of 
remarks  thereon,  to  be  laid  before  the  Board.  I  beg  to 
inform  you  that  your  salary  as  cashier  commences  from 
the  1st  instant,  and  will  be  payable  quarterly,  &c,  on  &c, 
at  .which  periods  you  will  charge  the  same  against  the 
Bank,  in  account,  and  transmit  your  receipts." 

In  November,  the  cashier  sent  him  an  iron  chest  for  the 
use  of  his  office ;  and  on  the  20th  of  December,  1832,  he 
wrote  to  him — "  You  will  charge  your  salary,  from  the  1st  of 
September  last,  at  £100,  and  place  the  balance  of  profits  at 
credit  of  the  Bank." 

•  These  letters  were  produced,  on  the  part  of  the  defendants, 
to  show  that  after  they  became  security  for  Mr.  Bethune  as 
Bank  agent  he  received  a  new  office  or  appointment  as 
cashier— ihat  to  this  office  their  security  did  not  extend — 
and  that  they  were  not  liable  for  any  of  his  defaults  in  the 
capacity  of  cashier. 

The  cashier  of  the  Bank  of  Upper  Canada  was  examined 
as  a  witness  at  the  trial,  and  was  strictly  questioned  as  to 
the  nature  of  Mr.  Bethune's  duties  while  agent,  and  as  to 
the  change  (if  any)  made  in  his  situation  and  duties  when 
he  was  appointed  cashier  of  the  bank  at  Cobourg.  The 
general  effect  of  the  cashier's  evidence  was  to  represent  the 
duties  and  liabilities  of  Mr.  Bethune  to  be  the  same  in  both 
cases  ;  that  the  business  was  not  increased,  as  he  thought, 
by  the  change  made  in  September,  1832, — and  that  the  only 
difference  was,  that  the  form  of  his  account  was  altered, 
and  that  he  received  a  stated  salary  instead  of  being 
remunerated,  as  before,  by  a  commission,  which  yielded 
him  about  the  same  income ;  that  neither  situation  was 
conferred  otherwise  than  by  a  letter ;  that  his  responsibility 
was  not  increased,  in  regard  to  money  or  liability  for 
incidental  losses;  that  no  board  of  directors  had  been 
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the  present.  The  defendant  demurred  specially  for  the 
misjoinder,  and  had  judgment  on  that  ground ;  but  it  was 
not  held  or  objected  that  the  second  count  was  bad  per  se, 
on  the  ground  contended  for  here.  The  court  did  not  inti- 
mate that  if  the  plaintiffs,  naming  themselves  executors, 
had  sued  on  that  bond  alone,  there  would  have  been  any 
objection  to  their  recovering. 

The  present  action  is  in  the  detinet  only,  when  it  ought 
rather  to  have  been  in  the  debet  and  detinet ;  but  that  is 
not  now  matter  of  substance. 

With  respect  to  matters  of  contract,  itjias  been  repeatedly 
decided  that  an  executor  or  administrator  may  sue  as  such, 
as  well  as  in  his  own  name,  upon  a  contract  made  with 
him  in  his  representative  character  ;  and  this  not  only  in 
cases  when  the  consideration  flows  from  the  deceased,  bat 
also  when  the  consideration  flows  directly  from  himself,  as 
executor. 

Jenkins  and  wife,  executrix,  v.  Plombe  (6  Mod.  92,  181), 
recognizes  this  clearly :  there  the  action  was  by  husband 
and  wife  upon  a  contract  with  the  wife  as  executrix,  and 
Lord  Holt  says  expressly  that  what  the  executrix  had  done 
in  that  case  amounted  to  a  discharge  of  the  first  debtor, 
and  made  a  contract  between  the  defendant  and  the 
executor ;  wherefore,  he  says,  "  the  plaintiff  needed  not 
have  named  himself  executor,  it  being  upon  &  contract  with 
himself;  but  his  saying  that  it  was  to  his  use  as  executor 
is  true,  and  therefore  no  harm,  but  rather  better,  for  it 
shews  how  the  right  came."  And  Lord  Holt  notices  the 
legal  consequences  of  his  so  declaring — namely,  that  he 
shall  not  thereby  be  exempt  from  costs,  though  the  debt 
when  recovered  would  be  assets,  as  indeed  it  would  if  he 
had  sued  for  it  in  his  own  right. 

So  in  the  case  of  Betts,  executor,  &c,  v.  Mitchell  (10 
Mod.  316),  the  action  was  on  several  promises  made  to  the 
testator,  and  joined  with  these  was  a  count  on  a  promissory 
note  made  to  the  plaintiff  as  executor,  and  payable  to  him 
or  his  order.  There  it  was  objected,  as  in  the  case  of 
executors  of  Hosier  v.  Lord  Arundell,  that  such  causes  of 
action  could  not  be  joined,  not  that  the  count  on  the  note 
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was  bad  in  itself.  The  court  agreed  that  the  declaration 
was  bad  for  the  misjoinder ;  that  the  note  being  made  to 
the  plaintiff  as  executor,  was  only  a  description  of  his 
person  ;  that  it  was  as  much  a  new  contract  as  if  a  bond 
had  been  given  for  the  money,  and  that  the  plaintiff  might 
have  sued  without  naming  himself  executor ;  but  they  do 
not  intimate  that  he  could  not  name  himself  executor  in 
suing  upon  that  note. 

In'  King  et  al.,  executors  of  Stevenson,  v.  Thorn  (1  T.  R. 
487),  the  action  was  against  the  acceptor  of  a  bill,  indorsed 
to  the  plaintiffs,  in  their  right  as  surviving  executors  of 
Stevenson.  The  defendant  demurred — first,  for  misjoinder 
(for  there  were  counts  by  the  plaintiffs  in  their  repre- 
sentative capacity) ;  and,  secondly,  because  in  this  count 
they  declared  as  on  a  promise  to  them  as  executors, 
whereas  the  promise  was  made  to  them  in  their  own  right, 
and  not  as  executors,  which  is  the  same  objection  taken 
here.  The  court  considered  the  case  extremely  clear  against 
the  demurrer,  and,  without  hearing  the  plaintiffs'  counsel, 
gave  judgment  for  them. 

Ashhurst,  J.,  said,  "there  is  no  doubt  but  that  this  action 
may  be  supported.  It  must  be  taken  for  granted  that  the 
indorser  was  indebted  to  the  testator,  and  to  the  plaintiffs  as 
executors,  and  so  he  might  indorse  to  the  plaintiffs  as  such 
executors.  Then  they  held  the  bill  as  executors,  and,  upon 
the  acceptors  refusing  to  pay,  they  may  declare  upon  the 
right  in  which  they  hold  it.  No  case  has  been  cited  to  shew 
that  this  cannot  be  supported ;  and  the  acceptor  is  not  in  a 
worse  situation  than  he  would  have  been  if  the  plaintiffs 
had  declared  against  him  in  their  own  right.  They  have 
only  declared  according  to  the  truth  of  the  case" 

This  is  a  clear  authority  against  this  demurrer ;  and  in 
still  later  times  the  cases  of  Webster  et  al.,  executors,  v. 
Spencer  (3  B.  &  A.,  360),  and  Marshall  et  al.,  executors,  v. 
Broadhurst  (1  Tyrw.  348),  support  the  same  principle.  In 
the  latter  case  the  plaintiffs  sued  as  executors  for  work  and 
labor  done  by  themselves  in  completing  a  building  which 
their  testator  had  engaged  to  erect  for  the  defendant,  and 
their  action  in  that  form  was  sustained. 
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The  decisions  as  to  the  joinder  causes  of  action  in  the 
case  of  executors  have  been  contradictory ;  but  the  rule 
now  seems  to  be  well  settled  in  all  the  courts,  that  where 
the  money,  when  recovered,  would  be  assets,  then  they 
may  be  joined — See  Cowell  v.  Watt  (6'East  405,)  ahd  execu- 
tors of  Powley  v.  Newton  (6  Taunt.  453). 

On  the  whole  it  is  clear  that  the  plaintiffs,  taking  this 
bond  in  their  character  as  executors,  might  sue  for  it  either 
in  that  character,  or  in  their  own  right :  that  they  have  not 
brought  their  action  improperly  in  stating  their  de^mand 
according  to  the  truth,  and  that  the  plaintiffs  are  entitled  to 
our  judgment. 

Judgment  for  the  plaintiff  on  demurrer. 


Doe  ex  dem.  Morgan  v.  Simpson. 

Title — Seisin. 

Possession  from  which  seisin  may  be  inferred  must  be  an  actual  or  visible 
possession,  not  merely  by  construction  only. 

In  this  action  of  ejectment,  tried  at  Hallowell  at  the  last 
assizes,  the  lessor  of  the  plaintiff  made  title,  under  a  con- 
veyance from  one  Mary  Sheriff,  of  the  south  half  of  lot  13, 
in  the  second  concession  of  the  military  tract ;  but  the  title 
of  Mary  Sheriff  was  not  shown,  neither  was  it  shewn  that 
she  was  in  actual  possession  of  these  premises  at  the  time 
of  making  the  conveyance.  On  the  contrary,  another  person 
was  then  resident  (and  had  been  so  for  many  years)  upon 
the  particular  parcel  of  land  sought  to  be  recovered  in  this 
ejectment,  claiming  it  as  part  of  the  adjoining  lot  12. 
Between  the  possessions  of  this  person  and  Mary  Sheriff  a 
highway  intervened,  which  had  been  long  in  use  ;  but,  on 
the  part  of  the  lessor  of  the  plaintiff  it  was  contended  that 
this  highway  was  not  in  the  proper  line,  and  that  the  true 
boundaries  of  lot  12  not  only  extended  beyond  it,  but 
embraced  that  piece  of  land  on  the  other  side  of  it  of  which 
the  proprietor  of  lot  12  was  in  possession,  and  which  formed 
the  subject  of  contention  in  this  action.  Under  these 
circumstances,  it  was  argued  that  Mrs.  Sheriff,  being  in 
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actual  possession  of  lot  13,  or  at  least  the  greater  part  of  it, 
her  possession  equally  extended  to  the  piece  of  land  in 
dispute,  if  it  could  be  shewn  that  that  was  part  of  lot  13, 
since  it  was  not  necessary  to  constitute  possession  that  a 
person  should  really  occupy  every  portion  of  the  lot. 

The  learned  judge  (Sherwood),  however,  was  of  opinion, 
at  the  trial,  that  the  title  of  Mrs.  Sheriff  not  being  shewn, 
it  was  necessary  to  prove  that  she  was  in  actual  possession 
before  her  right  to  convey  could  be  presumed;  and  for  want 
of  such  proof  the  plaintiff  was  non-suited. 

McDonell  in  this  term  moved  to  set  aside  that  non-suit, 
but  on  cause  shewn, 

The  Court  discharged  the  rule,  saying  that  the  possession 
from  which  seisin  may  be  inferred  must  be  an  actual  visible 
possession,  not  by  construction  merely.  Here,  so  far  from 
there  being  ground  for  the  inference  that  Mrs.  Sheriff  was 
seised  of  the  piece  of  land  in  question,  there  was  every 
apparent  reason  for  presuming  the  contrary ;  for  she  was 
actually  dispossessed,  and  the  land  was  in  the  occupation 
of  another. 

Rule  discharged. 


Smith  v.  Book. 

Partnership — Trover  by  one  partner  against  another. 

One  partner  cannot  maintain  trover  against  another,  for  converting  the 
partnership  property. 

In  this  case,  tried  before  Robinson,  C.  J.,  at  the  last 
assizes  for  the  District  of  Gore,  the  plaintiff  sued  in  trover 
for  the  conversion  of  a  steam  engine,  used  in  propelling  a 
saw-mill  in  the  possession  of  the  defendant.  The  verdict 
was  for  the  defendant,  and  the  plaintiff  moved  for  a  new 
trial. 

Upon  the  evidence  it  appeared  that  the  steam-engine,  for 
which  this  action  of  trover  was  brought,  if  it  was  not  from 
the  first  the  joint  property  of  the  plaintiff  and  the  defendant, 
was  for  their  mutual  benefit  framed  and  set  in  a  building 
npon  the  defendant's  premises,  in  order  to  propel  the 
machinery  of  a  saw-mill. 
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Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  verdict  was  properly  rendered 
for  the  defendant  in  this  case,  and  that  the  rule  for  a  new 
trial  must  be  discharged. 

The  evidence  was  strong  to  prove  that  the  engine,  while 
in  the  above  situation,  was  the  partnership  property  of  the 
plaintiff  and  the  defendant,  and  if  so,  of  course  trover  will 
not  lie  for  it,  by  one  against  the  other.  If  it  had  been  the 
exclusive  property  of  the  plaintiff,  and  had  been  wrongfully 
set  in  the  building  by  the  defendant,  against  the  will  or 
without  the  consent  of  the  plaintiff,  that  would  of  course 
have  been  a  conversion  of  the  engine.  But  it  is  clear  that 
this  was  not  the  fact;  and,  taking  this  case  the  most  favor- 
ably for  the  plaintiff,  we  can  only  state  it  thus :  the  engine 
if  bought  and  paid  for  exclusively  by  the  plaintiff,  was  with 
his  perfect  assent,  and  on  agreement  between  him  and  the 
defendant,  framed  and  set  in  a  mill  on  the  defendant's 
premises,  the  work  and  materials  employed  in  setting  it 
being  furnished  mostly,  if  not  altogether,^  the  defendant. 
The  understanding  was,  that  when  the  mill  should  be  put 
in  operation  an  account  should  be  settled  of  the  costs 
incurred  by  each,  and  that  articles  of  co-partnership  should 
be  entered  into  between  them,  regulating  the  division  of  the 
future  profits. 

The  plaintiff  says  that  when  the  time  came  for  entering 
into  these  articles,  the  defendant  refused  to  do  it,  and  would 
neither  buy  the  plaintiff's  share  nor  sell  his  own ;  and  that 
he  is  thus  left  without  remedy.  Under  these  circumstances 
he  has  demanded  of  the  defendant  to  deliver  up  the  engine, 
or  in  other  words,  to  pull  down  the  erections  by  which  it  is 
supported  in  the  mill,  rendering  them  useless,  and  relies 
upon  his  refusal  to  do  this  as  evidence  of  a  conversion.  It 
is  plain  that  if  a  partnership  had  actually  existed  between 
them  the  remedy  for  any  wrong  the  plaintiff  has  suffered 
must  be  of  another  kind  ;  and  if  no  partnership  has  yet  been 
actually  formed,  then  the  injury,  according  to  the  plaintiff's 
shewing,  is  the  refusal  to  enter  into  this  co-partnership 
according  to  his  agreement.  It  is  for  the  plaintiff  to  con- 
sider whether,  under  the  circumstances,  he  has  not  a 
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/  remedy  for  failure  m  performing  the  special  contract  (which 
contract  it  is  admitted  was  never  reduced  to  writing),  or 
whether  he  may  not,  after  what  has  happened,  sue  for  the 
value  of  the  engine,  as  for  goods  sold  and  delivered ;  but 
it  is  plain  that  the  case  is  not  one  in  which  trover  could  be 
maintained. 

Rule  discharged. 


Fido  v.  Wood. 

Assault  and  battery — Plea  of  "son  assault  demesne" — Replication  thereto. 

To  a  plea  of  son  assault  demesne  to  a  declaration  for  assault  and  battery,  a 
replication  that  the  defendant  committed  a  breach  of  the  peace,  and  that 
the  plaintiff,  being  a  constable  and  having  view  thereof,  arrested  him,  is 
a  good  answer. 

The  plaintiff  sued  in  trespass. 

1st  count,  for  an  assault  and  battery,  with  many  aggrava- 
tions, beating  with  a  stick,  breaking  the  plaintiff's  thigh, 
tearing  his  clothes,  &c. 

2nd  count  for  a  common  assault. 

The  defendant  pleaded — 1st,  the  general  issue. 

2ndly,  to  the  first  count  son  assault  demesne. 

3rdly,  a  plea,  in  which  issue  in  fact  is  joined. 

To  the  2nd  plea  (in  bar  to  the  1st  count)  the  plaintiff 
replied  that  he  was  possessed  of  a  shop  in  Stamford ;  that 
the  defendant  entered  and  made  a  great  noise,  disturbance 
and  affray  therein  in  breach  of  the  peace,  whereon  the  plain- 
tiff requested  him  to  cease  and  depart  from  the  shop  ;  that  he 
refused  and  continued  making  the  noise,  disturbance  and 
affray,  whereupon  the  plaintiff,  being  a  constable  of  the 
township  of  Stamford,  in  order  to  preserve  the  peace  and 
restore  tranquillity  in  his  shop,  seeing  and  having  view  of 
the  breach  of  the  peace,  gently  laid  his  hands  on  the  plain- 
tiff for  the  cause  aforesaid,  and,  as  constable,  took  the 
defendant  into  his  custody,  which  was  the  said  supposed 
assault,  and  that 'the  defendant  thereupon  being  irritated 
and  enraged,  assaulted  the  plaintiff,  which  is  the  same 
assault,  &c. 

The  defendant  demurred  specially  to  this  replication^ 
and  assigned  for  causes — 1st,  that  there  was  no  such  office  as 
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constable  for  Stamford;  2ndly,  that  the  plaintiff  does  not 
shew  that  he  took  the  defendant  before  a  justice,  or  that  the 
defendant  was  discharged  from  the  arrest,  or  released  by  the 
plaintiff,  or  any  person  having  authority  so  to  do. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  Court. 

Of  course  this  demurrer  to  the  replication  calls  also  into 
question  the  sufficiency  of  the  defendant's  plea  of  son 
assault  demesne  to  a  count  complaining  of  so  aggravated 
a  battery — is  it  a  good  justification  to  the  charge  of  breaking 
the  thigh?  It  is  held  to  be  so,  where  either  a  wounding  or 
a  maim  is  charged — Com,  Dig.  "Pleader,"  3.  m.  15; 
Cockroft  v.  Smith  (Salk.  642  Cro.  Eliz.,  268).  The  evidence 
may  be  such  that  the  battery  may  appear  of  a  kind  too 
grievous  to  be  justified  by  the  first  assault,  if  that  be  barred, 
in  which  case  the  defendant  will  fail  upon  the  merits ;  but 
where  excess  is  not  replied,  the  defendant's  allegation  that 
if  any  hurt  happened  to  the  plaintiff  it  was  occasioned  by 
his  first  assault,  is  prHmd  facie  a  defence,  since  nothing 
more  may  have  fjeen  done  than  the  circumstances  justified 
in  the  progress  of  the  quarrel  commenced  by  the  plaintiff. 

Then,  as  to  the  sufficiency  of  the  replication  demurred 
to,  there  is  nothing  in  the  cause  first  assigned,  for  there 
certainly  is  such  an  office  as  constable  for  a  township. 
The  constables  are  appointed  for  the  several  townships  and 
not  for  the  district  at  large,  as  the  defendant  seemed  to 
suppose. 

The  33  Geo.  IIL,  ch.  3,  sec.  10,  which  regulates  this 
matter,  is  not  affected  by  the  recent  statute,  3  Wm.  IV.,  ch. 
8,  in  that  particular,  and  the  plaintiff  is  therefore  regu- 
larly called  constable  of  the  township  of  Stamford. 

As  to  the  other  cause  assigned,  we  think  it  fails  also.  The 
plaintiff  is  merely  justifying  an  alleged  assault ;  he  is  not 
answering  a  charge  of  false  imprisonment.  If  he  shews  a 
right  to  lay  hand  on  the  defendant  he  shews  enough;  he 
was  not  bound  to  take  him  before  a  justice.  If  he  shews 
a  right  to  restrain  him  for  the  moment  from  continuing  the 
affray,  that  is  enough.  The  plea  is  certainly  informal  and 
badly  drawn,  for  it  leaves  it  doubtful  whether  the  plaintiff 
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means  to  justify  his_first  assault  upon  the  ground  of  legally 
defending  his  own  possession,  or  of  interfering  as  an  indi- 
vidual to  prevent  the  continuance  of  an  affray,  or  of  acting 
as  a  constable  in  preservation  of  the  peace. 

If  it  be  exceptionable  on  the  ground  of  duplicity,  how- 
ever, the  defendant  should  have  demurred  for  that  cause ;  and 
if  we  see  that  there  is  in  the  plea,  taking  the  whole  state- 
ment into  view,  a  legal  justification  for  the  assault,  we 
must,  u  according  to  the  very  right  of  the  case,"  give 
judgment  for  the  plaintiff. 

Now,  we  think  the  assault  is  justified  on  the  facts  stated 
by  the  plaintiff.  An  affray  is  admitted  by  the  demurrer, 
and  the  plaintiff,  as  an  individual  present  at  the  affray,  had 
a  right  to  lay  hands  on  the  defendant  to  restrain  him;  and 
he  alleges  that  he  did  lay  his  hands  on  him  and  took  him  into 
custody  in  order  to  preserve  the  peace.  This  answers  the 
assault.  Its  being  the  plaintiff's  shop  in  which  defendant 
was  committing  the  affray  is  immaterial :  it  cannot  preju- 
dice his  justification  on  this  ground,  though  it  might,  if  cor- 
rectly pleaded,  have  afforded  ground  for  a  distinct  defence 
of  the  assault  in  removing  him  after  desiring  him  to  go. 

Then,  regarding  the  plaintiff  in  his  character  of  consta- 
ble, enough  is  shewn  to  warrant  him  in  interfering.  An 
affray  is  stated  to  have  been  made  by  the  defendant^ in  his 
presence ;  that  gave  him,  as  constable,  a  right  to  lay  hands  on 
him  to  preserve  the  peace  and  prevent  further  violence,  and 
this  notwithstanding  the  disturbance  occurred  in  his  own 
shop.  It  is  true  he  does  not  say  that  he  took  the  defendant 
before  a  justice  or  to  gaol ;  but  that  was  not  necessarily 
incumbent  on  him  :  he  had  a  right  to  interfere  and  restrain 
him  merely  by  taking  him  into  custody,  and  this  is  what  he 
says  he  did,  and  it  includes  the  assault,  which  is  all  he  is 
called  on  to  account  for. 

The  error  in  the  replication  is,  that  it  leaves  it  uncertain 
whether  the  plaintiff  means  to  justify  as^  constable  or  as 
owner  of  the  shop,  or  as  an  individual  present  at  an  affray, 
and  so  the  defendant  cannot  tell  certainly  on  what  he 
intends  to  rest  his  defence  ;  so  that  if,  for  instance,  he  could 
deny  the  fact  of  his  being  a  constable,  he  might  be  told  that 
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the  stating  his  special  character  of  constable  was  mere 
surplusage,  and  that  the  defendant  relied  on  his  right  as  an 
individual.  This,  however,  is  nothing  more  in  reality 
than  the  fault  of  duplicity,  which  is  only  bad  on  special 
demurrer.  The  replication  is  sufficient  in  substance,  if  it 
contains  a  good  justification  of  the  assault. 

In  our  opinion,  therefore,  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff  on  the  demurrer. 


Cormack  v.  Bergen. 

Rcpleviii — Distress  for  rent — Evidence. 
In  repleviu,  under  the  plea  of  non  ienuit  to  an  avowry  for  rent  in  arrear,  the 
plaintiff  may  show  an  eviction. 

This  was  an  action  of  replevin  brought  by  Cormack, 
whose  cattle  were  seized  under  a  distress  for  rent. 

The  defendant  was  the  landlord,  at  whose  inslance  the 
distress  was  made,  and  he  avows  for  rent  due  by  Wriggles- 
worth  and  Jordan,  his  tenants,  under  a  demise  made  by 
him,  the  defendant,  at  a  yearly  rent  of  £50,  payable  half 
yearly;  one  year's  rent  upon  which  demise,  for  the  year 
ending  1st  May,  1836,  he  avers  to  have  been  in  arrear. 

The  plaintiff  replied,  ''that  Wrigglesworth  and  Jordan 
"  did  not  hold  or  enjoy,  as  tenants  to  the  defendant,  under 
the  said  supposed  demise  in  manner  and  form,"  &c. 

Upon  this  issue  the  cause  went  to  trial  at  the  last  assizes 
for  the  Home  District.  The  demise  proved  was  by  deed, 
dated  10th  March,  1834,  for  seven  years,  to  commence  from 
the  1st  May,  1834. 

At  the  trial  it  was  proved  that  one  of  the  lessees  went 
into  possession  of  the  farm  and  cultivated  it  for  six  months, 
from  May  to  November,  1S34;  when  the  plaintiff  Cormack 
came  forward  and  claimed  the  place  as  his,  and  forbade  the 
tenants  from  paying  to  Bergen,  the  defendant,  the  rent  then 
due.  Cormack  brought  an  ejectment  against  the  tenant, 
who  sent  word  to  Bergen  of  the  claim  that  had  been  made, 
and  offered  to  surrender  his  lease,  but  Bergen  declined  to 
interfere.  The  tenant,  in  November,  1834,  abandoned  the 
place,  but  left  the  house  locked  and  kept  the  key.  Cormack 
went  into  possession  and  has  continued  to  hold,  and  his 

4  C  VOL.  V. 


562 


king's  bench,  trinity  TERM,  7  WM.  IV. 


cattle  were  distrained  by  Bergen  to  satisfy  the  rent  due  by 
the  tenants. 

The  plaintiff  offered  evidence  at  the  trial  to  disprove 
Bergen's  title — that  is,  his  right  to  make  the  demise  ;  but  the 
learned  Chief  Justice  rejected  it  as  inadmissible  on  this 
issue,  and  directed  a  verdict  for  the  plaintiff,  in  order  that 
the  damages  might  be  ascertained,  reserving  leave  to  the 
defendant  to  move  that  a  verdict  be  entered  in  his  favor, 
if  the  court  should  be  of  opinion  (as  the  learned  judge  was 
at  the  trial)  that  the  defendant's  right  to  distrain  was  sup- 
ported on  this  issue,  and  that  the  evidence  offered  to  disprove 
the  defendant's  title  was  properly  rejected.  If  the  court 
should  think  he  had  no  right  to  distrain,  then  the  verdict  for 
the  plaintiff  was  to  stand. 

The  jury  found  for  the  plaintiff  and  one  shilling  damages, 
for  in  fact  the  damage  was  only  nominal,  the  cattle  never 
having  been  taken  out  of  the  plaintiff's  possession. 

Robinson,  C.  J. — The  action  seemed  to  be  brought  to  try 
the  title,  which  ought  rather  to  have  been  made  the  subject 
of  an  ejectment. 

The  defendant  has  moved  for  a  new  trial  on  the  ground 
of  misdirection,  instead  of  moving  to  enter  a  verdict  in  his 
favor  on  the  point  reserved,  which  he  is  clearly  entitled  to, 
if  we  should  be  of  opinion  that  the  right  to  distrain  was 
supported  upon  the  evidence  given,  and  that  the  plaintiff 
was  rightly  precluded  from  disproving  Bergen's  title  at  the 
time  of  the  demise,  upon  this  issue  of  non  tenuit. 

The  simple  question  is,  whether  eviction  by  a  stranger 
having  a  paramount  title,  can  be  given  in  evidence  under 
the  common  plea  of  non  tenuit,  which  this  is,  or  whether  it 
must  not  be  pleaded  specially. 

Unless  such  a  defence  is  open  in  all  cases  on  the  plea  of 
non  tenuit,  it  ought  not  to  have  been  admitted  here,  because 
nothing  peculiar  was  either  proved  or  offered  to  be  proved, 
whiclTmight  distinguish  this  case  from  others.  It  was 
merely  asserted,  on  the  one  hand,  that  the  plaintiff  was 
prepared  to  prove  that  the  property  was  his,  and  that  the 
avowant  had  no  right  to  make  the  demise ;  while,  on  the 


CORMACK  V.  BERGEN. 


563 


other  hand,  the  avowant  declared  himself  ready  to  prove 
that  the  estate  was  his  and  not  the  plaintiff's,  and  that  he 
had  consequently  good  right  to  demise. 

I  thought  the  plaintiff  could  not  be  admitted  upon  this 
issue  of  non  tenuit  to  disprove  the  avo want's  right  to  de- 
mise; and,  having  rejected  such  evidence  on  his  part,  there 
could,  of  course,  be  no  necessity,  and  would  have  been  no 
propriety,  in  receiving  evidence  from  the  avowant  in  support 
of  his  title. 

Though  I  directed  a  verdict  for  the  plaintiff,  it  was 
declared  to  be  only  in  order  that  the  damages  might  be 
ascertained,  in  case  the  tenant  should  think  hereafter  that 
there  was  upon  any  ground  a  failure  in  proving  the  right  to 
distrain :  but  I  reserved  leave  for  the  defendant  to  move  to 
enter  a  verdict  in  his  favor,  if  the  court  should  think  the 
right  to  distrain  made  out  in  the  first  place,  upon  the  evi- 
dence as  it  stood ;  and  in  the  next  place,  that  I  was  right 
in  rejecting  the  evidence  offered  by  the  plaintiff  to  disprove 
the  avowant's  title  at  the  time  of  the  demise.  My  impres- 
sion at  the  trial  was  in  favor  of  the  defendant,  and  I  only 
recommended  a  verdict  for  the  plaintiff  conditionally,  and 
for  the  reason  I  have  stated. 

If  the  defendant  had  moved  upon  the  leave  reserved  to 
him,  I  am  now  of  the  opinion  that  a  verdict  ought  to  have 
been  entered  in  his  favor.  He  has  chosen  rather  to  move 
for  a  new  trial,  and  I  think  a  new  trial  should  be  granted 
to  him  without  costs  ;  being  of  opinion  that  the  plaintiff,  on 
the  evidence  given,  was  not  entitled  to  recover,  and  that 
the  evidence  on  his  part,  upon  the  question  of  title,  was 
properly  rejected. 

Upon  the  first  point,  I  believe,  we  are  all  of  opinion  that 
the  avowant's  right  to  distrain  was  supported  upon  the  evi- 
dence given.  The  demise  was  proved :  the  term  still 
subsisted,  though  the  tenants  had  left  the  premises  ;  and  it 
appears  not  to  be  material  that  the  defendant  avows  for  rent 
for  the  period  ending  in  May,  1836,  when,  in  fact,  he  dis- 
trained for  the  half  year's  rent  which  was  actually  due  in 
November,  1834;  a  variance,  in  that  respect,  is  held  not  to 
be  fatal. 
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This  being  so,  I  am  clearly  of  opinion  there  should  be  a 
new  trial,  since  the  defendant  has  not  chosen  to  avail  him- 
self of  the  leave  reserved  by  consent  to  move  for  a  verdict 
to  be  entered  in  his  favor;  and  my  brothers,  I  believe,  are 
farther  of  opinion  that  there  should  be  a  new  trial  at  all 
events,  on  the  ground  that  the  evidence  of  title  which  was 
offered  ought  to  have  been  received  ;  for  that  the  parties 
should  have  been  allowed  to  shew  on  this  issue  who  had 
the  title  at  the  time  of  the  demise,  in  order  to  make  out  or 
disprove  the  defence  of  eviction,  by  a  person  having  the 
paramount  title. 

In  disposing  of  this  rule  therefore,  there  is  no  difference 
of  opinion  among  us  as  to  the  result,  for  as  I  retain  my 
opinion  against  the  plaintiff's  right  to  recover,  I  am  in  favor 
of  a  new  trial,  since  the  defendant  has  not  moved  to  have 
a  verdict  entered  in  his  favor. 

But 4  am  compelled  to  differ  from  my  brothers  on  the 
question  which  must  again  come  up  on  the  further  trial — 
namely,  the  right  to  receive  evidence  amounting  to  proof  of 
nil  habuit  on  the  plea  of  nan  tenuit.  I  think  such  evidence 
was  properly  rejected  on  the  trial,  and  ought,  if  offered  on 
the  future  trial,  to  be  in  like  manner  rejected;  for  it  seems 
to  me  to  be  inadmissible  both  in  reason  and  authority. 

The  landlord's  claim  for  rent  is  favored  in  law ;  and  the 
tenant's  defence  against  the  claim,  and  a  fortiori  the  defence 
set  up  by  a  stranger  in  behalf  of  the  tenant,  should  be 
precise  in  its  nature,  and  such  as,  according  to  the  general 
principles  and  rules  of  pleading,  he  can  understand  and 
come  prepared  to  resist. 

The  tenant  cannot  defend  himself  now  by  saying  merely 
that  the  landlord  had  no  right  to  demise  to  him.  That 
defence,  when  the  lease  was  by  deed  (as  it  is  here),  was 
never  open  to  him  by  the  common  law ;  and  now,  since  11 
Geo.  II.,  ch.  19,  he  is  equally  precluded  from  urging  it  even 
when  the  demise  has  not  been  by  deed. 

He  cannot  say  merely  that  he  "  did  not  enjoy  during  that 
£erm,"  because  that  may  have  been  his  own  fault ;  he  may 
unnecessarily  have  abandoned  the  premises,  or  may  have 
submitted  to  the  tortious  act  of  a  stranger. 
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But  he  may  plead  that  no  rent  is  in  arrear,  or  that  no 
such  demise  was  made,  or  that  he  did  not  hold  under  the 
demise  for  the  time  rent  is  claimed,  or  for  any  part  of  it. 

Both  of  these  defences  are,  in  fact,  included  in  the  plea 
of  non  tenuity  which  is  the  plea  of  the  plaintiff  here  in  bar 
to  the  avowry.  He  did  not  hold  (he  says)  under  the  demise 
stated  in  the  declaration. 

The  pleading  such  a  defence  gives  the  landlord  plainly 
to  understand,  1st,  that  he  must  shew  the  demise,  and  that 
was  done  here  at  the  trial ;  2dly,  that  he  held  the  term 
under  him  by  virtue  of  that  demise,  which  would  not  have 
been  the  case  if  the  landlord  had  never  permitted  him  to 
take  possession,  or  if  the  tenant  had  surrendered  the  lease, 
or  the  landlord  had  forfeited  or  alienated  the  reversion,  or 
if  the  landlord's  interest  in  the  premises  had  by  any  means 
ceased  during  the  term. 

All  these  facts,  therefore,  the  landlord  must  come  pre- 
pared to  disprove  on  the  issue  of  non  tenuit,  and  they  are 
all  facts  of  whose  existence  he  cannot  be  conceived  to  be 
ignorant.  Besides,  they  all  disprove  the  tenure,  for  by  them 
the  tenant  may  truly  say,  "though  I  cannot  deny  your  right 
to  demise,  still  the  relation  of  tenant  did  not  exist  at  the 
time  you  allege  it  did." 

But  he  need  not  come  prepared  to  prove,  on  the  issue  of 
non  tenuit,  that  the  tenant  was  never  evicted,  because,  1st, 
eviction  simply  is  not  a  defence ;  and  2dly,  it  is  not  reasona- 
ble to  suppose  that  he  has  a  knowledge  how  the  land  has 
been  actually  occupied  during  the  demise,  since  it  does  not 
concern  him. 

But  still,  though  eviction  simply  is  no  defence  under  all 
circumstances,  yet  it  may  constitute  a  defence  under  certain 
circumstances. 

Thus,  if  the  landlord  enters  and  evicts  his  tenants,  it 
suspends  the  rent,  and  may  be  pleaded  in  bar  to  the 
avowry. 

If  a  stranger  enters  and  evicts,  it  may  or  may  not  be  a 
defence.  If  the  eviction  is  by  a  trespasser  and  merely 
tortious,  it  is  no  defence. 

If  by  a  person  having  an  older  paramount  title,  it  is  a 
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defence.  It  suspends  the  rent,  because  rent  springs  from 
enjoyment,  or,  at  least,  from  a  right  and  a  legal  power  to 
enjoy. 

When  there  is  eviction  by  a  person  having  paramount 
title  there  is  neither  enjoyment,  nor  a  right  to  enjoy;  under 
which  circumstances*  the  rent  is  suspended  :  bat  this  sus- 
pension of  rent  by  eviction  is  a  defence  distinct  from  non 
tenuit,  and  must  be  pleaded. 

'No ft  tenuit  merely  is  taken  to  admit  the  demise  and  right 
to  demise  ;  and  though  it  is  coupled  here,  as  it  may  be,  with 
a  denial  of  the  demise,  that  does  not  involve  a  denial  of  the 
right  to  demise ;  which  right  to  demise  cannot  be  questioned 
by  a  direct  plea  of  nil  habuit  in  tenementis,  nor  incidentally 
under  a  plea  of  non  tenuit,  but  as  a  circumstance  necessary 
and  sufficient  to  make  eviction  a  defence,  or,  rather,  to 
make  it  work  a  legal  suspension  of  the  rent,  which  suspen- 
sion of-rent  is  a  distinct  defence,  and  must  be  specifically 
pleaded. 

The  tenant  not  being  able  to  plead  nil  liability  or  give  it 
in  evidence  under  non  tenuit,  admits  the  right  to  make  the 
demise,  and  the  demise  being  made,  a  term  is  created,  and 
that  tenancy  continues,  and  therefore  is  not  disproved  under 
plea  of  non  tenuit  by  showing  an  eviction  by  a  better  title. 

The  tenancy  does  exist,  being  created,  de  facto,  in  favor 
of  a  person,  who,  taking  the  demise,  cannot  deny  the  right 
to  demise,  in  order  to  shew  that  he  is  not  tenant ;  but  as  rent 
grows  from  enjoyment,  or  right  and  legal  power  to  enjoy, 
eviction,  by  a  better  title,  works  a  suspension  of  the 
rent,  and  constitutes  that  defence  being  pleaded.  On 
such  a  plea  the  tenant  offers  the  evidence,  not  to  disprove 
the  tenancy,  which  he  cannot  do  if  he  took  a  lease,  but  for 
the  purpose  of  shewing  that  the  landlord  is  not  entitled  to 
rent;  because  the  tenant  had  no  enjoyment  and  no  power 
to  enjoy,  being  evicted  by  one  having  right. 

Before  the  21  Hen.  VIII,  a  stranger  to  the  avowry,  as  this 
plaintiff  is,  could  not  disclaim  or  plead  no  rent  in  arrear, 
but  must  pray  in  aid  of  the  tenant  and  then  plead  such 
pleas.  Now,  by  that  statute,  he  may  plead  the  same  pleas 
as  the  very  tenant,  but  he  is  in  no  better  case,  and  cannot 
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deny  the  landlord's  title  otherwise  than  the  tenant  could. — 
Com.  Dig.  "  Replevin,"  3  R.  16. 

The  statute  11  Geo.  II.,  ch.  19,  sec.  22,  gives  the  general 
avowry  without  setting  out  title,  as  well  where  the  plaintiff 
in  replevin  is  a  stranger,  whose  goods  have  been  distrained 
in  the  premises,  as  when  the  tenant  sues.  It  says,  "the 
plaintiff  in  replevin,  or  other  tenanfot  the  premises"  (that 
is,  or  other  person,  tenant  of  the  premises);  thereby  allowing 
that  the  plaintiff  in  replevin,  though  not  the  tenant,  may 
have  the  benefit  of  the  act.  This  general  avowry  was  to 
save  the  landlord  the  necessity  of  shewing  his  title,  and  it 
has  been  held  as  a  consequence  that  the  tenant  cannot 
dispute  it — that  is,  cannot  dispute  that  the  landlord  had  a 
right  to  demise  (though  he  may  shew  his  title  expired):  he 
cannot  plead  nil  habuit  in  tenementis.  Sullivan  v.  Stradling 
(2  Wils.  208),  establishes  that  a  third  person,  whose  goods 
have  been  distrained  (which  is  the  case  here),  cannot  plead 
nil  habuit  &c,  in  bar  to  the  avowry,  and  it  would  be 
strange  if  he  could.  The  court  reason  that  case  upon  the 
same  principles  as  if  the  tenant  had  been  plaintiff,  and  lay 
no  stress  on  the  plaintiff  being  a  stranger  to  the  avowry. 

It  appears  to  me  to  follow  inevitably,  that  if  the  plaintiff 
in  such  a  case  cannot  plead  nil  habuit,  he  cannot  give  it 
in  evidence  upon  the  plea  of  non  tenuit.  This  seems 
necessarily  to  follow  from  the  decision  in  Sullivan  v.  Strad- 
ling, and  the  principles  on  which  it  is  grounded,  and 
writers  on  evidence  draw  this  conclusion.  Starkie  on  evi- 
dence 973  (note)  is  express  to  the  point.  Also,  2  Phillips 
on  evidence,  129. 

The  defence  the  plaintiff  wished  to  urge  in  .this  case, 
under  the  plea  of  non  tenuit,  was  the  eviction  of  the  tenant 
by  himself  (the  plaintiff),  having  an  elder  title.  That  he 
could  have  pleaded  eviction  by  a  stranger  having  a  para- 
mount title  there  is  no  doubt,  and  I  can  see  no  reason  why 
he  might  not  plead  eviction  under  the  same  circumstances 
by  himself,  for  he  would  not  be  advancing  his  own  tortious 
act. 

But  that  he  could  not  avail  himself  of  this  defence  with- 
out pleading  it  specially  is  clear,  I  think,  on  all  the 
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"authorities,  and  it  is  in  this  point  that  I  differ  from  some  of 
my  brothers.  If  this  evidence  could  have  been  received  at 
the  trial,  then  I  can  only  infer  that  all  who  have  written  on 
this  subject  are  in  a  common  error,  for  I  have  nowhere  found 
an  intimation  of  such  an  opinion;  but  wherever  the  point  is 
touched  upon,  I  find  the  contrary  opinion  either  expressed 
or  clearly  to  be  implied.  I  refer  to  the  following  cases  and 
authorities — Doe  v.  Batten  (Cowp.,  246);  Ca.  Temp., Hard., 
172  ;  Fort.,  361;  Alchorne  v.  Gomme  (2  Bing.  54);  Sel- 
wyn's  N.  P.,  1222,  3;  Hammond's  N.  P.,  437,  8;  Roscoe 
on  real  actions,  638,  9  ;  Wingfield  v.  Seckford  (2  Leon.,  10); 
Com.  Dig.  "Pleader,"  2  W.  50;  2  Phillip's  W.  143; 
Chambers'  Law  of  Landlord  and  Tenant,  539,  591,  644-5  ; 
Selwyn's  N.  P.  522,  (Covenant.) 

The  case  of  Parry  v.  House  (Holts'  N.  P.  489)  is 
directly  in  point ;  and  the  learned  reporter's  note  appended 
to  the  case  contains  a  comprehensive  and  clear  statement 
of  the  law  respecting  this  question.  The  case  was  precisely 
like  the  present  in  its  facts.  The  action  was  by  a  person 
whose  goods  had  been  distrained  (not  by  the  tenant),  and 
he  wished  to  dispute  the  landlord's  title  on  nil  habuit.  The 
court  said  he  could  not,  and  that  if  the  properly  were  his 
he  should  bring  ejectment;  and  in  his  note  the  reporter 
says,  "  under  non  tenuit  the  tenant  may  shew  that  the 
landlord's  title  has  determined  ;  but  a  suspension  of  the 
rent  by  eviction  or  expulsion  must  be  specially  pleaded," 
(page  498). 

In  the  case  of  Forty  v.  I  ruber,  as  reported  in  2  Smith 
550,  Lord  Ellenborough  is  stated  to  have  said,  "  that  the 
statute  11  Geo.  II.,  ch.  19,  sec.  22,  has  always  been  con- 
sidered to  have  given  a  generality  in  the  traverse,  and  to 
have  put  it  on  the  same  footing  as  an  assumpsit  for  use 
and  occupation,  which  is  given  by  the  same  statute." 

In  the  same  case,  as  reported  by  Mr.  East  (6  East  434) ; 
no  such  observation  is  attributed  to  his  Lordship,  but  no 
doubt  some  such  remark  must  have  fallen  from  him. 

It  is  clear,  however,  that  all  he  could  have  meant  by  it 
was  that  the  exact  quantum  of  rent,  or  the  precise  time  of 
the  occupation,  is  not  of  the  substance  of  the  issue,  and 
that  a  variance  in  these  respects  between  the  record  and 
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the  evidence  is  no  more  fatal  in  the  one  case  than  in  the 
other.  His  Lordship  did  not  and  could  not  mean  to  say, 
that,  since  the  statute,  non  tenuit  in  replevin  was  like  the 
general  issue  in  assumpsit  for  use  and  occupation,  under 
which  any  defence  might  be  given  in  evidence.  That 
would  have  been  certainly  incorrect. 

Though  our  opinions  differ,  it  may  be  of  service  to  the 
parties  that  they  should  be  aware  of  our  present  impres- 
sions, and  the  grounds  on  which  they  are  formed.  If  the 
cause  proceeds,  we  shall  have  a  further  opportunity  of  con- 
sidering the  question. 

McLean,  J. — On  first  looking  into  this  case  I  was  strongly 
inclined  to  think  that  the  verdict  for  the  plaintiff  should  be 
allowed  to  remain  undisturbed ;  but,  on  more  mature  con- 
sideration and  an  attentive  examination  of  the  principal 
cases  which  bear  upon  the  points  in  issue,  1  am  obliged  to 
change  that  opinion.  It  is,  I  believe,  generally  admitted, 
that  a  tenant  is  not  allowed  to  dispute  his  landlord's  right 
to  demise;  and  in  the  cases  which  shew  that  the  right  to 
claim  rent  has  expired,  that  doctrine  is  fully  recognized. 
A  tenant  may  shew  that  since  the  demise  any  circumstances 
have  occurred  which  destroy  the  relation  of  landlord  and 
tenant,  and  that  thereby  he  is  discharged  from  the  payment 
of  rent. 

In  the  case  of  Hopcroft  v.  Keys  (9  Bing.  613),  this  princi- 
ple .is  fully  established,  while  the  Chief  Justice  (Tindal) 
and  the  other  judges  seem  anxious  that  it  should  not  be 
understood  from  their  decision  in  that  case  that  they  recog- 
nized the  right  of  a  tenant  to  dispute  his  landlord's  authority 
to  demise. 

It  appears  to  me  that,  in  this  case,  the  plaintiff  could  not 
give  in  evidence  anything  which  the  tenants,  Rigglesworth 
and  Jordan,  could  not  have  given  in  evidence.  His  plea 
is,  that  they  did  not  hold  under  Bergen,  the  avowant,  in 
manner  and  form  set  forth  by  him.  Upon  this  plea  the  lease 
produced  by  the  defendant  is  conclusive  evidence  as  to  the 
holding,  and  the  question  as  to  the  right  to  demise  could 
not  have  arisen  between  the  original  parties.    If  proof  had 
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been  offered  to  shew  that  since  the  demise  the  title  of  Ber- 
gen had  expired,  and  that  the  tenants  or  Cormack  the 
plaintiff  held  under  some  other  person,  this  case  would  be 
analogous  to  that  of  Hopcroft  v.  Keys — but  here  the  proof 
offered  was  to  shew  that  Bergen  had  no  right  to~  the 
premises  at  the  time  of  the  demise.  The  plea  of  non  tenuil 
puts  in  issue  nothing  but  the  holding  under  the  defendant. 
If  it  had  been  intended  to  dispute  the  right  to  demise, 
eviction  should  have  been  pleaded  and  the  paramount  title 
set  out,  and  then  the  defendant  would  have  been  aware  of 
the  necessity  of  supporting  his  claim,  and  the  title  would 
have  been  decided.  But  on  the  issue  of  non  tenuit  he  had 
no  reason  to  suppose  that  the  plaintiff  intended  to  dispute 
any  thing  but  the  holding  under  him  of  the  original 
tenants. 

It  is  laid  down  in  Chambers'  Law  of  Landlord  and  Ten- 
ant, on  the  authority  of  the  case  of  Hunt  v.  Cope  (Cowp. 
'242),  thatj "  suspension  of  rent  by  eviction  or  expulsion 
must  be  specially  pleaded."  In  this  case  the  eviction  of 
the  tenants  Rigglesworth  and  Jordan  by  Cormack  would, 
under  a  superior  title,  operate,  I  think,  as  a  suspension  of 
the  rent,  and  so  ought  to  have  been  pleaded  if  it  was 
intended  to  be  relied  upon.  Bergen  was  not  bound  to  sus- 
tain the  possession  of  his  tenants,  and  if  .  they  chose  to 
leave  the  premises  and  to  let  in  a  person  claiming  under 
what  they  might  conceive  a  paramount  title,  they  did  so 
at  their  own  risjs  and  upon  their  own  responsibility,  and  their 
liability  to  pay  rent  would  depend  upon  the  validity  of  the 
title  of  the  person  so  let  into  possession. 

My  opinion  is,  that  the  right  of  Bergen  to  distrain  was 
maintained  on  this  issue,  and  that  he  ought  to  have  had  a 
verdict  entered  in  his  favor. 

Rule  absolute  for  new  trial. 


Barker  v.  Tabor. 

Trover — Prochein  Ami — Waiver. 
In  an  action  of  trover  in  which  the  plaintiff  sued  by  his  mother  as  his  next 
friend,  the  court  held  that  the  latter,  by  allowing  herself  to  be  made 
guardian  for  bringing  this  suit,  did  not  waive  any  right  she  might  have 
had  to  the  goods  sued  for,  and  that  the  consent  of  the  mother  to  become 
prochein  ami  was  no  legal  estoppel  on  her. 

The  plaintiff  in  this  case  sued  for  the  conversion  of  two 
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young  horses,  which  he  claimed  as  his,  upon  the  [following 
facts  :  they  had  belonged  to  his  reputed  father  (the  plaintiff 
being  illegitimate),  and  at  his  death  they  remained  on  the 
farm.  The  plaintiff's  mother  and  the  rest  of  the  children, 
of  whom  this  plaintiff  was  the  eldest,  also  remained  there. 

No  will  of  the  father  was  produced,  but  it  seemed  to  be 
admitted  that,  under  some  will  which  he  had  made  the 
defendant  had  acted  as  his  executor,  and  had  assumed  the 
control  over  this  and  other  property  of  the  deceased,  and 
had  left  these  colts  on  the  place,  whether  to  be  used  or 
disposed  of  by  the  mother,  as  the  natural  guardian  of  the 
infant  family,  or  by  the  plaintiff,  who  was  an  infant  nineteen 
years  of  age,  and  who  sued  by  his  mother  as  his  next  friend, 
did  not  appear  clear  on  the  evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  considered,  after  the  case  was  gone  through,  that  I  could 
not  tell  the  jury  that  the  plaintiff  had  shewn- a  right  of  pro- 
perty in  these  horses-;  they  had  belonged  to  the  deceased 
Barker.  It  was  not  shewn  that  he  had  parted  with  them, 
nor  that  he  made  any  disposition  of  them  by  will.  Under 
such  circumstances  this  boy  could  have  no  legal  property 
in  them  by  succession  ;  and  I  was  proceeding  to  tell  the  jury 
that  I  thought  they  could  not  safely  allow  the  plaintiff  to 
recover,  when  the  plaintiff's  counsel  urged  that  they  must 
either  belong  to  the  plaintiff  or  his  mother,  and  that  the 
latter,  allowing  herself  to  be  made  his  guardian  for  bringing 
this  suit,  had  thereby  waived  in  his  favor  any  claim  she 
might  have  had.  It  did  not  appear  to  me  that  I  could,  on 
any  legal  principle,  recommend  a  verdict  for  the  plaintiff, 
and  I  was  proceeding  to  advise  a  verdict  for  the  defendant, 
when  the  plaintiff's  counsel  voluntarily  accepted  a  nonsuit. 

I  agreed  that  it  should  be  set  aside  on  his  motion,  if  upon 
the  legal  ground  last  mentioned  I  [ought  to  have  ruled  in 
his  favor. 

The  plaintiff  has  now  moved  to  be  relieved  against  this 
nonsuit.  I  agree  with  my  brothers,  that,  having  become 
nonsuit  at  his  own  desire,  he  cannot  now  be  received  to 
move  against  the  nonsuit,  upon  the  general  merits  of  the 
case. 
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If  I  was  wrong  upon  the  legal  ground  taken  by  him,  it 
would  be  right  that  he  should  be  relieved,  but  I  am  still  of 
the  opinion  that  (supposing  even  that  the  right  of  property 
must  reside  in  the  mother  or  in  the  plaintiff,  as  the  plaintiff 
contends),  the  consent  of  the  mother  to  become  prochein 
ami  in  this  action,  is  no  legal  estoppel  on  her.  We  cannot 
presume  that  a  prochein  ami  knows  precisely  for  what  the 
infant  is  suing,  or  the  ground  of  his  claim. 

We  are  of  opinion  the  nonsuit  should  stand. 

Rule  discharged. 


Stevens  v.  Cowan  and  others. 

Trespass — Justification. 
Trespass  quare  clausum  f regit,  with  a  count  for  taking  goods. 
The  defendants  justified  as  commissioners  and  bailiff  of  the  Court  of  Bequests, 

and  the  plaintiff  replied  that  he  was  not  duly  summoned  to  attend  at  the 

court  at  which  judgment  was  recovered. 
Held:  Replication  bad  on  general  demurrer. 

"The  declaration  was  in  trespass  quare  clausum  Jregit, 
with  a  count  for  taking  goods. 

Cowan  and  Shire  (the  second  defendant)  justified  as  com- 
missioners of  the  Court  of  Requests,  setting  forth  that  one 
Lynch  impleaded  the  plaintiff  Stevens  in  their  court  and 
recovered,  &c.,and  that  they  issued  execution  and  delivered 
it  to  Humphrey  (the  other  defendant)  as  bailiff,. who  entered 
and  seized  the  cattle. 

Humphrey  justified  as  bailiff  under  the  execution,  not 
setting  out  any  judgment. 

The  plaintiff  to  both  these  pleas  replied  that  he  was  not 
duly  summoned  according  to  the  form,  tenor,  and  effect  of 
the  statute,  and  as  of  right  he  ought  to  have  been,  to  attend 
the  holding  of  the  court,  &c,  at  which  the  judgment  was 
recovered  against  him.  The  defendant  filed  a  general  de- 
murrer to  these  pleas. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  replication,  'we  think,  is  clearly  bad.  In  the  first 
place  our  statute  3  Wm.  IV.,  ch.  1,  sec.  20  and  29,  allows 
the  court  to  adjourn  a  case  from  one  sitting  to  another ;  so 
that  having  heard  the  case  at  one  court,  after  due  service 
upon  the  defendant,  they  may  give  judgment  at  another 
court,  which  the  defendant  of  course  need  not  be  again 
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summoned  to  attend.  And  all  that  the  plaintiff  avers  in  his 
replication  is,  that  he  was  not  duly  summoned  to  attend  at 
the  court  at  ivhich  judgment  was  recovered-,  which  does  not 
necessarily  imply  any  irregularity. 

The  defendants  Cowan  and  Shire,  in  their  plea,  do  state 
that  Lynch  impleaded  Stevens,  and  that  both  parties  were 
duly  heard  and  ivitnesses  examined. 

The  plaintiff  Stevens  having  been  heard,  must  have 
attended  and  submitted  to  the  jurisdiction,  and  so  waived 
any  objection  on  the  ground  of  not  being  duly  summoned. 
Besides,  it  is  not  indispensable  that  the  defendant  should  be 
actually  summoned  :  he  may  agree  to  answer  without  that 
formality,  or  he  may  give  judgment  by  confession  in  a  case 
where  no  summons  has  issued.    The  act  allows  it. 

And  again,  to  give  the  commissioners  a  cognizance  of 
the' cause,  it  is  not  necessary  that  the  defendant  should  have 
been  actually  summoned.  If  they  have  proof  before  them 
of  the  summons  and  service,  they  are  authorised  to  make 
a  decree.  The  plaintiff  does  not  say  that  they  had  not 
proof  of  such  service,  but  that  he  ivas  not  summoned,  which 
might  make  them  trespassers  by  the  wrongful  act  of  the 
bailiff,  in  swearing  to  a  service  that  he  had  never  made. 

The  commissioners  are  not  necessarily  trespassers  in 
giving  judgment  against  a  man  not  duly  summoned ;  he 
may  not  have  been  duly  summoned,  because  the  summons 
may  have  been  given  by  mistake  to  a  person  grown — or 
served  after  the  return — or  left  at  a  house  not  being  his  usual 
or  last  place  of  abode — or  with  a  person  not  grown  up — or 
because  the  debt  claimed  and  costs  were  not  marked  in 
the  summons — or  the  bailiff  may  have  wilfully  made  an 
untrue  affidavit  of  service ;  and  the  commissioners  would 
not  be  trespassers,  where  all  had  appeared  fair  before  them, 
because  there  was,  in  any  of  these  respects,  an  error  or  a 
misfeasance  in  the  bailiff. 

Whether  the  defendant  has  been  duly  summoned  or  not, 
may  be  often  a  question  for  the  decision  of  the  commission- 
ers, and  their  judicial  determination  of  that  question  can 
never  make  them  trespassers.  Here  the  plaintiff,  though- he 
says  he  was  not  duly  summoned,  does  not  deny  that  he  was 
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heard,  and  the  defendant  expressly  avers  that  he  was,  which 
therefore  he  admits,  as  he  has  not  denied  it. 

Where  a  court  has  jurisdiction  over  the  subject  matter, 
which  was  certainly  the  case  here,  no  action  lies  against 
the  judge  on  account  of  any  irregular  or  erroneous  execu- 
tion of  his  authority. — Ackerley  v.  Parkington  et  al.,  3  M. 
&S.  411. 

With  respect  to  the  other  defendant,  who  acted  merely  as 
bailiff  in  levying  on  the  execution,  if  the  court  had  a  gen- 
eral jurisdiction  over  the  subject  matter,  and  if  he  had  an 
execution  good  on  the  face  of  it,  he  cannot  be  a  trespasser. 
He  requires  no  judgment  even  to  support  his  defence. 

Judgment  for  the  defendant. 


Commercial  Bank  v.  Allan  et  al. 

Computation  on  foreign  bills. 
A  foreign  bill  may  be  referred  to  the  Master  for  the  computation  of  the  prin-^ 
cipal,  interest,  and  costs,  and  ten  per  cent,  damages  under  the  provincial 
statute. 

The  court  in  this  case  expressed  an  opinion  that  it  might 
be  referred  to  the  Master  to  ascertain  principal,  interest, 
and  costs,  and  also  the  damages  given  by  our  provincial 
statute  on  a  protested  bill  drawn  on  a  foreign  country. 
Seeing  that  the  damages  being  fixed  by  the  statute,  nothing 
is  required  but  to  compute  them. 


Skillington  v.  Baby. 

Where  the  plaintiff  had  lost  a  trial  by  the  defendant  having  pleaded  in 
abatement,  and  the  latter  moved  to  be  allowed  to  withdraw  his  plea  in 
abatement  and  plead  to  the  action,  the  court  granted  the  application  pro- 
vided that  the  defendant  could  produce  affidavits  to  shew  that  he  had  a 
meritorious  defence. 

The  defendant  had  pleaded  in  abatement  another  action 
pending.  The  plaintiff  replied  that  it  had  been  discon- 
tinued, and  averred  the  record.  The  ^defendant  pleaded  to 
this  nul  tiel  record,  but  the  plaintiff"  was  entitled  to  judg- 
ment on  this  issue  last  term,  a  proper  record  of  discontin- 
uance being  produced. 

The  fact  was,  that  although  the  rule  to  discontinue  had 
been  taken  out  and  the  costs  paid,  the  discontinuance  had 
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not  been  entered  of  record  at  the  time  of  nul  tiel  record  being 
pleaded :  and  on  this  ground  the  defendant,  seeing  that  the 
court  would  give  judgment  for  the  plaintiff,  moved  for  leave 
to  withdraw  his  plea  of  nul  tiel  record  and  to  be  allowed 
to  plead  to  the  action,  and  that  the  plaintiff  should  pay  the 
costs  of  that  pleading,  on  the  ground  that  the  record  was 
not  actually  made  up  when  nul  tiel  record  was  pleaded  ; 
and  so  the  existence  of  the  record  of  discontinuance  was, 
in  truth,  rightly  denied. 

The  plaintiff  had,  in  this  case,  lost  a  trial  by  the  defend- 
ant having  pleaded  in  abatement,  and  the  court  required 
first  to  know  from  the  defendant|whether  he  could  shew 
that  he  had  a  meritorious  defence.  He  was  allowed  to  file 
affidavits  in  Michaelmas  term  on  this  point. 


Shaver  v.  Scott. 

Award — Repugnancy. 
An  award  that  the  defendant  should  pay  the  plaintiff  a  certain  sum,  includ-  _ 
ing  the  costs  of  the  reference,  and  afterwards  directing  that  each  party 
should  pay  half  the  same  costs,  is  bad  for  repugnancy. 

Award  that  the  defendant  shall  pay  the  plaintiff  £63 
and  costs  of  the  action,  and  each  party  pay  his  costs  of  the 
reference. 

In  fact,  of  the  sum  awarded,  £30  and  upwards  were 
costs  of  the  reference  (plaintiff's),  so  that  if  that  stood  the 
award  would  be  repugnant. 

Per  Cur.  The  affidavits  shewed  a  palpable  fault  in  the 
award  in  directing  that  each  party  should  pay  his  costs  of 
the  reference,  after  having  awarded  to  the  plaintiff  all  his 
costs  of  the  reference,  by  including  them  in  the  £63  which 
the  defendant  is  directed  to  pay.  It  is  clear  that  of  this 
more  than  thirty  pounds  consisted  of  costs  of  the  reference, 
which  the  award  determines  is  to  be  borne  by  each  party : 
the  award  is,  in  this  respect,  repugnant,  whatever  may  have 
been  the  intention  ;  and  it  would  be  unjust  to  suffer  it  to  be. 
carried  into  effect.  We  might  allow  the  verdict  to  be  en- 
tered for  the  debt  and  costs  of  the  action  as  found 
by  the  arbitrators,  setting  aside  so  much  of  the  award  as 
consisted  of  the  costs  of  the  reference  ;  but  we  are  not 
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bound  to  cure  the  defect  by  this  summary  interposition,  and 
ought  not  to  do  so,  unless  we  are  satisfied  with  the  proceed- 
ings of  the  arbitrators  in  other  respects.  On  the  whole  facts 
disclosed  in  the  affidavits,  we  think  the  more  just  course 
would  be  to  set  aside  the  award. 

Rule  absolute  setting  aside  the  award. 


GORDEN  ET  AL.  V.  FULLER. 

Evidence —  Credits. 

x  A  plaintiff  is  not  bound  by  credits  given  by  Mm  in  account  on  the  mere 
statement  of  the  defendant,  but  may  reject  such  credits,  unless  the 
defendant  can  shew  that  they  ought  to  be  allowed. 

In  this  case  a  verdict  was  rendered  at  the  last  assizes  at 

Toronto  for  £6000  and  upwards,  upon  evidence  taken  under 

a  commission  in  England. 

_  The  plaintiff  had  sent  an  affidavit  to  this  country,  made 
by  one  Bentley,  their  managing  clerk,  in  order  to  prove  their 
demand,  under  5  Geo.  II.,  ch.  7 ;  and  the  defendant,  on  his 
side,  took  out  a  commission  to  examine  the  same  witness, 
upon  numerous  interrogatories. 

Upon  the  trial,  before  Robinson,  C.J".,  when  the  evidence 
taken  under  the  commission  was  read,  it  appeared  that  the 
defendant  in  1828  had  gone  to  India,  as  master  of  the  ship 
Fairlie,  of  which  the  plaintiff  and  others  were  owners: 
that  the  plaintiffs  as  merchants  had  made  advances  to  the 
defendant  to  a  large  amount,  for  which  he  alone,  and  not 
the  ship  owners,  was  responsible  to  them  :  that,  upon  his 
return  from  India,  the  plaintiffs,  who  were  managing 
owners  also  of  the  ship,  had  attempted  to  effect  a  final  set- 
tlement of  the  voyage  account  with  the  defendant ;  and  for 
that  purpose  had,  from  time  to  time,  given  memoranda  of 
the  charges  against  him,  and  had  taken  from  him  accounts 
of  credits,  which  he  represented  himself  to  be  entitled  to, 
in  his  account  with  the  ship  :  that,  before  any  final  settle- 
ment was  effected,  the  plaintiffs  discovered  that  the 
defendant's  statements  of  credits,  which  he  claimed  for 
disbursements  made  in  India  and  on  other  accounts,  were 
incorrect:  that  they  thereupon  remonstrated  with  him  and 
required  explanations  ;  but,  that  instead  of  remaining  in 
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England  and  clearing  up  this  extensive  transaction,  in  which 
much  confidence  had  unavoidably  been  reposed  in  him 
during  the  prosecution  of  the  voyage  to  India,  he  suddenly 
left  England  and  came  to  America. 

Robinson,  C.  J. — The  plaintiffs  in  this  action  are  seeking 
their  remedy  against  the  defendant  evidently  under  great 
disadvantages,  occasioned  by  his  unexpected  removal. 

Under  these  circumstances,  it  remains  to  be  considered 
to  what  sum  the  plaintiffs  have  established  an  apparent 
claim.  The  defendant  resisted  their  demand,  first,  in  the 
whole,  upon  the  ground  that  he  was  himself  a  part  owner 
of  the  ship,  and  as  such  a  co-partner  with  the  plaintiffs, 
and  therefore  not  amenable  to  them  in  a  civil  action 
at  law. 

2ndly,  He  objected  that  the  plaintiffs,  having  once  given 
him  certain  large  credits  for  disbursements  alleged  by  him 
to  have  been  made  in  England,  they  were  bound  by  those 
credits,  unless  they  could  satisfactorily  shew  by  evidence 
that  they  were  not  claimable  by  the  defendant. 

On  the  first  ground  it  is  clear,  the  defendant  can  urge  no 
such  defence.  Whatever  might  be  the  consequence  of  his 
being  a  part  owner  of  the  ship  while  he  was  employed  on 
the  voyage,  it  appears  on  the  evidence  that  the  fact  did  not 
exist.  He  had  merely  contracted,  by  an  unstamped  agree- 
ment, to  become  the  purchaser  of  two  sixteenths,  for  which 
he  was  to  pay  two  several  sums  of  £500.  He  paid  one 
sum,  but  failed  to  pay  the  other,  in  consequence  of  which 
no  sale  was  ever  made  to  him,  and  no  shares  transferred, 
and  the  £500  made  was  placed  to  his  credit  on  his  general 
account.  Besides,  if  he  had  been  part  owner  of  the  ship, 
he  would  nevertheless  have  been  liable  to  be  sued  by  the 
plaintiffs  for  any  advances  made  by  them  as  merchants  to 
him  as  master,  or  in  his  private  capacity. 

With  respect  to  the  credits  which  the  defendant  says  were 
given  and  could  not  be  retracted  at  pleasure,  it  appears 
on  the  evidence,  given  in  answer  to  his  interrogatories,  that 
the  plaintiffs,  assuming  for  the  time  his  statements  to  be 
correct,  and  upon  their  mere  faith  in  those  statements,  took 
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from  his  mouth,  and  entered  in  their  books,  or  minutes  of 
account  between  them,  the  amount  of  certain  credits  which 
he  claimed  for  transactions,  of  which  he  alone,  at  the  time, 
could  be  informed :  that  those  statements  of  the  defendant 
were  afterwards  found  to  be  untrue  :  that  he  was  acquainted 
with  the  detection  of  the  error,  and  instead  of  staying  to 
clear  it  up,  left  England  and  removed  to  this  country.  Un- 
der such  circumstances,  we  consider  it  rests  with  the 
defendant  to  support  his  right  to  those  credits. 

The  evidence  is  very  voluminous.  At  the  trial  it  did  not 
appear  to  me  that  there  was  any  one  of  the  items  of  the  plain- 
tiffs' charges  of  which  I  could  say  either  that  it  was  wholly 
unsupported  by  evidence,  or  that  it  was  disproved  clearly 
by  any  testimony  elicited  by  the  defendant.  With  the  con- 
sent of  the  parties,  the  jury  took  the  written  evidence  and 
accounts  with  them,  and  returned  a  verdict  for  the  whole 
amount  claimed. 

This  verdict  we  are  not  inclined  to  disturb.  Upon 
examining  the  mass  of  evidence  more  at  leisure  than  it 
was  possible  to  do  at  Nisi  Prius,  there  are  two  items,  which, 
although  probably  fair  and  just  in  themselves,  do  not  stand 
supported  by  evidence,  so  that  we  can  say  they  are  legally 
proved.  These  are,  first,  a  sum  of  £113  16s.  lid.,  charged 
as  paid  by  plaintiffs  in  London,  on  account  of  the  expenses 
incurred  by  the  defendant  in  the  course  of  disputes  that 
had  arisen  between  him  and  his  crew ;  and  secondly, 
£35  6s.  6d.  charged  as  paid  for  the  plaintiffs  at  the  Surrey 
Asylum  ;  making  in  all  £149  3s.  5d. 

It  is  not  shewn  in  any  manner  that  these  payments  were 
made  by  the  request  or  authority  of  the  defendant,  or  in 
consequence  of  any  liability  assumed  by  the  plaintiffs  on 
his  account. 

In  such  a  transaction  as  this,  where  the  witness  declares, 
as  he  does  here,  that  the  whole  account  is  due,  including 
numerous  items. of  which  the  remainder  are  particularly 
proved,  we  cannot  say  that  the  jury  do  not  often,  especially  in 
a  large  mercantile  dealing,  accept  imperfect  evidence  of 
individual  charges  where  the  general  complexion  of  the 
case  convinces  them  that  everything  is  fair ;  and  we  know 
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that  where  the  jury  do  in  such  cases  give  liberal  construc- 
tion and  effect  to  the  evidence  the  court  afterwards  is 
disinclined  to  interfere  with  their  verdict,  from  a  knowledge 
of  the  difficulty  which  exists  of  proving  every  item  in  a 
large  course  of  commercial  dealing,  where  a  mutual  confi- 
dence at  the  time  has  probably  occasioned  a  want  of  strict 
caution. 

In  a  case  circumstanced  as  this  is,  we  are  not  willing  (if 
the  plaintiffs  strenuously  object)  to  insist  upon  their  relin- 
quishing these  items,  or  submitting  to  a  new  trial,  unless 
the  defendant  will  distinctly  declare  on  affidavit  that  the 
plaintiffs  had  no  authority  from  him  to  make  these  pay- 
ments on  his  account,  and  that  this  part  of  their  demand  is 
therefore  unjust.  We  are  willing  that  he  should  be  permitted 
in  a  supplementary  affidavit  to  do  this ;  in  which  case  it 
ought,  we  think,  to  be  in  the  option  of  the  plaintiffs  to 
abandon  those  items  and  retain  their  verdict  for  the  residue. 

Judgment  for  the  plaintiffs,  except  as  to  the  items 
which  they  may  abandon. 


Doe  ex  dem.  Springsted  v.  Hopkins. 

Witness — Debtor,  as  a  witness,  proving  his  own  deed  void  for  usury. 

In  an  ejectment  brought  by  a  sheriff's  vendee  of  lands,  sold  on  an  execution, 
against  a  purchaser  from  the  debtor  before  execution,  in  which  it  waa 
contended  that  the  deed  to  the  defendant  was  usurious ; 

Held,  that  the  debtor  was  a  competent  witness  to  prove  the  usury. 

This  action  of  ejectment  was  brought  for  the  recovery  of 
a  large  tract  of  land  in  the  township  of  Saltileet.  At  the 
trial  it  was  proved  that  one  Peter  Spawn,  being  seised  in 
fee  simple  of  this  property,  conveyed  it,  on  the  7th  February 
1828,  by  deed  of  bargain  and  sale,  to  Charles  Anderson, 
for  a  consideration  expressed  in  the  deed  of  £200,  with  a 
general  warranty  of  title  against]  himself  and  all  persons 
claiming  under  him. 

In  1829,  Charles  Anderson  died,  having  devised  these 
lands  to  Charles  Anderson,  his  son,  in  fee ;  by  whom  they 
were  conveyed  to  one  Mills  in  1832 ;  and,  in  1833,  they  were 
conveyed  by  Mills  to  Hopkins,  the  defendant  in  this  action. 

It  was  shewn  that  after  Spawn  had  conveyed  to  Ander- 
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son,  to  wit,  on  the  14th  December  1829,  a  judgment  was 
entered  against  Spawn  at  the  suit  of  Springsted  and  others, 
executors  of  Springsted,  for  £2000  and  upwards.  Upon 
this  judgment  a  ft.  fa.  against  lands  was  issued  in  April 

1835,  and  a  sale  by  the  sheriff  took  place  in  June  1836, 
when  the  lands  were  bid  off  by  the  lessor  of  the  plaintiff  in 
this  ejectment,  Peter  B.  Springsted,  one  of  the  plaintiffs  in 
that  suit,  for  £75. 

The  sheriff  of  the  District  of  Gore,  on  the  14th  June 

1836,  made  a  deed  to  Springsted,  in  pursuance  of  the  sale, 
conveying  the  land  (383  acres, for  the  £75),  "in  as  full  and 
ample  a  manner  as  he  the  said  sheriff  may  or  can,  or  of 
right  ought  to  grant,  bargain  and  sell  the  same^  by  virtue  of 
the  said  writ  of  fieri  facias,  but  not  more  fully  or  otherwise." 

Under  this  sheriff's  deed  the  lessor  of  the  plaintiff  made 
title  ;  and  in  laying  his  case  before  the  jury  nothing  was 
disclosed  of  the  conveyance  made  to  Anderson,  but  merely 
•the  claim  of  title  to  Spawn,  the  judgment  against  him,  and 
the  execution  and  sheriff's  deed.  Spawn  was  called  on 
the  part  of  the  lessor  of  the  plaintiff  to  supply  evidence  of 
the  contents  of  the  deed  to  himself  from  one  Jones,  the 
original  owner  of  the  property,  which  deed  had  been  lost. 

He  was  objected  to  as  an  incompetent  witness,  but  the 
learned  Chief  Justice  held  that  he  was  admissible  to  give 
evidence  in  support  of  the  title  derived  through  himself, 
under  the  sheriff's  deed.  The  evidence  given  by  him  for 
the  lessor  of  the  plaintiff  became  unimportant ;  because, 
in  the  progress  of  the  cause,  it  was  shewn  that  both  parties 
made  title  under  Spawn,  and  his  seizin  was  admitted. 

The  defendant's  case  was  then  proved,  shewing  title  under 
the  conveyance  from  Spawn  to  Anderson,  long  anterior  to 
the  entry  of  the  judgment  against  Spawn. 

To  rebut  this  case,  the  plaintiff  attempted  to  prove  that 
the  deed  to  Anderson  was  given  by  Spawn  in  fulfilment  of 
an  usurious  contract,  under  which  Anderson  was  to  receive 
ten  per  cent,  for  the  sum  of  £125  lent  by  him  :  that  this 
deed,  on  the  face  of  it  an  absolute  conveyance,  was  given 
to  secure  Anderson,  who,  in  return,  gave  back  a  bond, 
obliging  himself  to  reconvey,  upon  the  payment,  by  a 
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certain  time,  of  a  sum  considerably  more  than  the  sum  lent, 
with  legal  interest. 

To  prove  the  usurious  agreement  the  lessor  of  the  plain- 
tiff desired  to  call  Spawn,  the  grantor  on  the  deed  alleged 
to  be  usurious.  The  learned  judge  rejected  him  as  inad- 
missible for  thai  purpose,  under  the  impression  that  a  vendor 
could  not  be  received  as  a  witness  to  defeat  the  title  of  his 
vendee,  by  proving  usury  or  fraud  in  his  own  contract.  The 
case  went  to  the  jury  without  his  evidence  ;  and  after 
hearing  the  testimony  of  several  other  witnesses  in  regard 
to  the  alleged  usury,  they  found  a  verdict  for  the  defendant. 

A  new  trial  was  moved  for  on  the  ground  that  the  evi- 
dence of  Peter  Spawn  ought  to  have  been  received  for  the 
purpose  of  proving  that  the  deed  from  him  to  Anderson  was 
made  in  pursuance  of  an  usurious  contract,  and  was  there- 
fore void. 

Robinson,  C.  J. — If  Spawn  was,  for  that  purpose,  a 
competent  witness,  there  ought  to  be  a  new  trial ;  not 
because  we  have  any  knowledge  that  he  could  have  proved 
usury  (for  it  does  not  appear  what  evidence  upon  that  point 
he  would  have  it  in  his  power  to  give),  but  because,  if  he 
were  a  competent  witness  to  speak  to  the  fact  of  usury,  the 
lessor  of  the  plaintiff  was  entitled  to  have  his  testimony 
received ;  and  it  might  possibly  have  tended  to  establish 
that  fact,  which,  upon  the  evidence  of  the  other  witnesses, 
was  not  made  out  to  the  satisfaction  of  the  jury. 

That  Spawn  was  a  competent  witness  to  be  examined  in 
the  cause  there  can  be  no  doubt,  for  he  was  not  a  party  to 
the  suit,  and  not  necessarily  interested  in  the  event,  as  bail 
are,  for  instance, — that  is,  he  was  not  prima  facie  to  be  a 
gainer  or  loser  by  the  verdict.  He  might  appear  to  have 
an  interest  when  particular  circumstances  came  to  be  dis- 
closed, but  there  was  nothing  in  the  relation  in  which  he 
stood  to  the  parties,  or  to  the  action,  to  make  him,  evidently 
and  necessarily,  an  incompetent  witness. 

When,  therefore,  he  was  first  called  for  the  lessor  of  the 
plaintiff  to  supply  evidence  of  a  fact  in  the  chain  of  title  to 
himself,  under  which  title  the  lessor  of  the  plaintiff  claimed, 
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I  could  not  reject  him  as  an  incompetent  witness  generally, 
and  could  not  refuse  to  hear  his  evidence  to  the  point  for 
which  he  was  called  ;  for  that  was  merely  allowing  him  to 
prove  a  fact  in  support  of  the  title,  which  it  was  desired  to 
trace  through  him.  Nothing  had  been  then  opened  to  the 
court  respecting  the  usury. 

As  soon  as  the  defendant  entered  upon  his  case,  it  became 
evident  that  there  was  -no  necessity  for  Spawn's  evidence 
upon  the  point  to  which  the  lessor  of  the  plaintiff  had 
examined  him,  since  the  defendant  himself  made  title 
under  a  deed  from  Spawn,  and  therefore  was  constrained 
to  admit  his  seizin. 

Whether,  therefore,  Spawn  had  been  rightly  admitted  as 
a  witness  in  that  stage  of  the  cause^  and  for  the  purpose  to 
which  alone  he  was  examined,  remained  no  longer  a  ques- 
tion which  there  could  be  any  object  in  discussion,  and  I 
only  allude  to  it  now,  because  the  plaintiff's  counsel  has 
argued,  that,  in  consequence  of  his  having  been  admitted 
and  sworn  as  a  witness  on  that  occasion,  he  became 
necessarily  a  witness  competent  to  speak  to  all  the  facts 
relevant  to  the  cause.  But  I  believe  the  contrary  of  this 
position  to  be  very  clear.  It  is  constantly  seen  in  practice 
that  a  witness,  though  not  generally  inadmissible  in  the 
cause,  cannot  be  admitted  to  give  evidence  of.  a  particular 
description.  Sometimes  he  may  be  a  good  witness  for  one 
of  the  parties,  though  not  for  the  other,  and  may  be  allowed 
to  state  facts  which  make  against  his  interest,  though  he 
would  not  be  received  to  give  evidence  which  had  directly 
the  opposite  tendency.  The  investigation  of  facts  at  Nisi 
Prius  present  frequent  occasions  for  the  application  of  this 
rule. 

In  one  of  the  cases  cited  in  this  argument,  though  for 
another  purpose  (Bent  v.  Baker,  3  T.  R,  27),  Buller  J.,  alludes 
to  this  distinction,  for  he  says,  "  the  question  is,  whether 
this  witness  rhaving  subscribed  this  policy,  has  thereby 
rendered  himself  altogether  incompetent;  because,  if  he  were 
competent  to  answer  any  questions,  he  ought  not  to  have 
been  rejected  generally." 

I  thought  Spawn  was  not  altogether  an  incompetent  wit- 
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ness,  and  therefore  did  not  reject  him  generally.  But 
when  the  defendant  had  made  out  his  case  of  title  under  a 
conveyance  from  Spawn,  long  anterior  to  the  judgment 
under  which  the  estate  had  been  sold  at  sheriff's  sale,  as 
being  still  the  estate  of  Spawn  ;  and  when,  in  order  to^ repel 
this  apparently  better  title,  the  lessor  of  the  plaintiff  pro- 
posed to  recall  Spawn,  in  order  to  prove  by  him  that  the 
deed  which  he  had  given  to  Anderson  was  void  for  usury, 
in  which  he  had  been  concerned  as  the  borrower,  I  felt  my- 
self called  upon  to  consider  whether  Spawn,  though  not 
generally  an  inadmissible  witness  as  to  all  facts  in  the 
cause,  was  not  inadmissible  for  this  particular  purpose,  and 
that  it  is  now  the  question  before  us. 

Before  the  case  of  Jordaine  v.  Lashbrook  (7T.  R.,601.)  the 
weight  of  authority,  and  the  maxims  by  which  the  courts 
acknowledged  themselves  to  be  governed,  must  have  led, 
as  I  think,  to  the  conclusion,  that,  independently  of  the 
objection  on  the  precise  ground  of  interest,  Spawn  ought 
not  to  be  received  as  a  witness  to  invalidate  the  title  of  his 
grantor  by  impeaching  the  deed  which  he  himself  had  given, 
on  the  ground  of  usury. 

When  Lord  Mansfield  decided  the  leading  case  of  Abra- 
hams qui  tarn  v.  Bunn  (4  Burr  2254),  he  does  not  seem  to  have 
consented  to  any  such  opinion,  as  that  the  borrower  upon  an 
usurious  contract  could  be  a  competent  witness  in  a  civil 
action  to  invalidate  the  security  given  by  himself  by  proving 
usury;  but,  on  the  contrary,  he  is  careful  to  remark,  "no 
contract  or  assurance  appears  here  for  usury,  and  if  there 
was,  the  recovery  of  the  penalty  on  this  information  would 
not  affect  the  contract."  And  again — "  Had  the  defendant 
produced  a  security,  or  proved  the  pledge  to  be  remaining  in 
his  custody,  it  would  have  been  a  different  consideration, 
whether  the  witness,  who  was  the  borrower  of  the  money, 
could  be  examined  to  contradict  this." 

But  the  much  discussed  case  of  Walton  v.  Shelley  (1  T. 
R.  296),  gave  occasion  to  Lord  Mansfield  to  apply  his  judg- 
ment directly  to  this  consideration,  which,  in  the  other  case, 
did  not  apply ;  and  the  terms  in  which  his  opinion  is  there 
expressed  are  not  such  as  to  leave  us  in  doubt,  that  in  a  case 
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like  the  present  he_would  have  held  the  witness  to  be 
decidedly  inadmissible.  He  treats  it  as  a  well  settled  and 
reasonable  principle  of  law,  "  that  no  party  who  has  signed 
a  paper  or  deed  shall  ever  be  permitted  to  give  testimony  to 
invalidate  that  instrument  which  he  hath  so  signed."  He 
says  there  is  sound  reason  for  it,  and  "  that  it  is  of  conse- 
quence to  mankind  that  no  person  shall  hangout  false  colors 
to  deceive  them,  by  first  affixing  his  signature  to  a  paper, 
and  then  afterwards  giving  testimony  to  invalidate  it." 

He  adopts  from  the  civil  law  the  maxim,  '-nemo  allegans 
suam  turpitudinem  est  audiendus"  and  clearly  considers  it 
applicable  in  disposing  of  the  question  before  him ;  which 
was,  whether  the  indorser  of  a  promissory  note  could  be 
received  to  prove  that  the  consideration  for  the  note  was 
usurious :  and  he  concludes  his  judgment  by  stating,  that 
"  the  indorsee  trusted  to  the  name  of  the  indorser,  and  that 
he  knew  of  no  objection  to  the  notes ;  and  yet  this  same 
person  was  afterwards  called  to  say  that  they  were  given 
for  an  usurious  and  illegal  consideration ;  therefore,  on  that 
ground,  I  am  of  opinion  that  he  was  an  incompetent 
witness. " 

It  is  to  be  observed  that  in  this  case  it  does  not  seem  that 
the  indorser  had  any  concern  in  the  usury  that  he  was  called 
to  prove,  for  he  was  not  the  payee  in  the  note.  The  case 
before  us  in  that  circumstance  is  stronger,  as  well  as  in  this 
further  circumstance  that  the  instrument  which  this  witness 
was  called  to  invalidate  was  his  own  solemn  deed  under 
seal,  for  which  he  had  acknowledged  a  valuable  considera- 
tion to  have  been  received  by  him  in  full. 

In  Abrahams  v.  Bunn,  the  judgment  delivered  by  Lord 
Mansfield,  which,  indirectly  at  least,  seemed  to  recognise 
the  principle  that  no  man  could  be  allowed  by  his  evidence 
to  invalidate  an  instrument  signed  by  himself,  was  delivered 
as  the  unanimous  judgment  of  the  court,  which  at  that  time 
was  composed  of  very  eminent  judges.  And  in  Walton  v. 
Shelley,  when  Lord  Mansfield  made  that  principle  in  em- 
phatic terms  the  express  and  sole  ground  of  his  judgment, 
he  was  supported  to  the  full  extent  by  all  the  other  judges. 

Willes,  J.,  declared,  "  the  general  rule  is,  that  no  man 
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shall  be  permitted  to  invalidate,  by  his  own  testimony,  an 
instrument  to  which  he  is  a  party."  And  he  adds,  "  there 
has  been  no  case  cited  in  which  this  rale  has  been 
impeached." 

Ashhurst,  J.,  considered  that,  as  regarded  his  interest,  the 
witness  was  unobjectionable  ;  "  but  he  is  inadmissible,"  he 
says,  "  on  another  ground,  that  no  man  shall  be  permitted  to 
invalidate  his  own  act,  and  here  he  has  been  a  party  to  the 
fraud  by  affixing  his  name  to  the  notes  and  giving  them  a 
sanction ;  and  having  done  that,  he  shall  not  be  admitted 
upon  any  account  to  say  that  those  notes  were  void." 

Duller,  J.,  than  whom  few  judges  indeed  have  been  more 
eminent,  says,  "  I  have  always  understood  it  to  be  a  setlled 
principle,  that  no  man  shall  be  permitted  to  invalidate  his 
own  act." — "  The  ground  of  objection  has  always  been,  that 
no  man  shall  invalidate  his  own  security" 

In  Bent  v.  Baker  (3  T.  R.  34),  although  the  judgment  of 
the  court  was  given  on  the  question  whether  a  witness  was 
incompetent  from  interest,  yet  some  of  the  judges  took  occa- 
sion to  remark  upon  the  legal  principle,  that  witnesses  shall 
not  be  permitted  to  invalidate  instruments  which  they  them- 
selves have  signed  ;  and  those  who  did  advert  to  it,  viz., 
Lord  Kenyon  and  Buller,  J.,  are  stated  to  have  expressed 
opinions  quite  in  unison  with  the  doctrine  in  Walton  v. 
Shelley,  except  that  Mr.  Justice  Buller  seems  to  have  thought 
the  principle  must  be  confined  to  the  case  of  negotiable 
instruments — and  Lord.  Kenyon  does  not  expressly  carry 
it  further. 

But  it  was  truly  stated  by  the  plaintiff's  counsel  in  this 
case,  that  the  authority  of  Walton  v.  Shelley  is  no  longer 
to  be  relied  upon,  whatever  confirmation  it  may  appear  to 
have  received  from  decisions  that  preceded  or  followed  it. 

Lord  Kenyon,  in  several  cases  at  Nisi  Prius,  refused  to 
conform  to  it,  and  so  far  as  his  opinion  could  prevail,  it  was 
disregarded  before  it  was  expressly  reviewed  and  overruled 
in  banc,  in  the  case  of  Jordaine  v.  Lashbrook  (7  T.  R.  601), 
Indeed,  Lord  Kenyon  disc  laimed  the  language  imputed  to 
him  in  Bent  v.  Baker,  expressing  his  concurrence  in  the 
principle  of  Walton  v.  Shelley.  But  other  judges  inclined 
4  f  vol.  v. 


586         king's  bench,  trinity  term,  7  wm.  iv. 

to  adhere  to  that  decision,  and  the  point  appeared  to  be 
regarded  as  unsettled  until  the  case  of  Jordaine  v.  Lash- 
brook  (7  T.  R.  601),  by  which  it  must  be  admitted  that  the 
principle  that  a  witness  could  not  be  received  to  invalidate 
an  instrument  signed  by  himself  was  rejected  as  unsound 
and  untenable. 

Mr.  Justice  Ashhurst,  who  had  joined  in  the  judgment  in 
the  case  of  Walton  v.  Shelley,  retained  the  opinion  he  then 
expressed  ;  but  Lord  Kenyon,  and  Grose  and  Lawrence, 
judges,  expressly  denied  the  soundness  of  the  doctrine 
advanced  in  that  case  :  and  this  latter  decision  is  considered 
to  have  established  this  principle,  in  the  words  used  by  Mr. 
Justice  Lawrence,  "  that  all  persons  are  admissible  wit- 
nesses, who  have  the  use  of  their  reason,  and  such  religious 
belief  as  to  feel  the  obligation  of  an  oath ;  who  have  not 
been  convicted  of  any  infamous  crime,  and  are  not  influ- 
enced by  interest." 

The  maxim  that  "  nemo  allegans  suam  turpitudinem  est 
audiendus"  is  repudiated,  or  recognized  only  as  applying 
to  cases  of  plaintiffs  making  demands  ex  turpi  causa.  The 
Common  Pleas  have  adopted  this  decision  (4  Taunt.  468) ; 
and  however  singular  it  may  seem  that  a  modern  decision 
of  judges  so  eminent  as  those  who  determined  the  case  of 
Walton  v.  Shelley,  and  founded  upon  a  principle  assumed 
to  be  so  clear  and  reasonable  that  it  had  been  universally 
received  and  never  controverted,  should  be  discovered  to 
be  wholly  erroneous  and  unwarranted ;  yet,  undoubtedly, 
the*  case  of  Jordaine  v.  Lashbrook,  is  now  the  guide,  and 
Walton  v.  Shelley  can  no  longer  be  relied  on ;  and  it  is 
not  to  be  denied  that  the  opinions  expressed  in  Jordaine  v. 
Lashbrook  are  so  comprehensive  and  unqualified  in  their 
terms,  that  nothing  that  is  said  in  Walton  v.  Shelley  can 
stand  with  them.  Upon  the  reason  of  the  thing,  I  cannot 
say  that  the  principles  vindicated  by  the  judges  in  Walton 
v.  Shelley  are  not  more  satisfactory  to  my  mind,  than  the 
opposite  doctrine  which  has  prevailed  against  them.  But 
if  the  question  of  the  competency  of  the  witness  Spawn 
were  before  us  upon  this  ground  alone,  I  think  it  probable 
we  should  find  ourselves  compelled  to  say  that  the  objection 
cannot  be  supported  by  authority. 
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It  is,  however,  to  be  considered,  that  however  broadly  the 
principle  is  laid  down  in  Jordaine  v.  Lashbrook,  the  case, 
apart  from  the  general  language  used,  decided  no  more 
than  that  a  person  through  whose  hands  a  bill  of  exchange 
had  passed,  and  by  whom  it  had  been  endorsed,  might  be 
received  as  a  witness  in  an  action  between  other  parties  to 
the  bill,  to  state  a  fact  which  rendered  the  bill  invalid  for 
want  of  a  stamp. 

To  make  that  case,  in  its  legal  effect,  analogous  to  the 
present,  we  must  suppose  that  a  person  who  had  assigned 
a  note  or  bill  by  indorsement,  receiving  value  for  it,  and 
afterwards  becoming  in  any  manner  possessed  of  it — could 
treat  his  own  endorsement  as  void  on  the  ground  of  usury 
or  other  illegality,  in  which  he  had  participated — could 
endorse  the  note  to  another,  and  then  be  received  as  a  wit- 
ness to  support  the  action  of  such  second  indorsee,  in 
prejudice  of  the  first,  by  proving  the  usury,  &c.  I  am  not 
yet  prepared  to  say  that  the  law  allows  this,  and  my  diffi- 
culty would  be  greater  in  determining  that  the  grantor  in  a 
deed  can  be  received  as  a  witness  to  invalidate  his  own 
solemn  act  under  seal,  which  is  the  point  contended  for 
here — that  a  vendor  can  destroy  in  this  manner  the  title  of 
his  own  vendee,  by  impeaching  the  deed  made  by  himself. 
I  should  desire  to  find,  if  possible,  some  express  authority 
for  holding  that  the  doctrine  advanced  in  Jordaine  v.  Lash- 
brook should  be  so  extensively  applied.  Hitherto  I  have 
met  with  no  case  that  warrants  it ;  but  the  whole  scope  and 
language  of  the  judgment  in  Jordaine  v.  Lashbrook  does 
certainly  warrant  the  application  of  the  principle  to  such 
an  extent ;  and  if  the  court  meant  otherwise,  it  must  be 
allowed  that  they  left  no  room  for  any  other  construction. 
Not  being  satisfied,  however,  on  this  point,  I  do  not  un- 
necessarily give  a  conclusive  opinion  upon  it. 

That  Spawn  could  not  be  admitted  as  a  witness  to  prove 
the  usury  seems  to  be  quite  clear,  on  the  other  ground  on 
which  the  case  was  rested  in  argument — namely,  his  direct 
interest  in  establishing  the  preference  of  the  title  under  the 
judgment — inasmnch  as  by  doing  so  he  would  to  a  certain 
extent  be  paying  his  own  debt  with  property  which  he  had 
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actually  sold  before.  On  this  point  the  case  cited,  of  Bland  v. 
Arnesley  and  others^  2  T.  R.  331),  is  expressly  in  point.  The 
sheriff  in  his  deed  to  the  lessor  of  the  plaintiff  professes  only 
to  convey  such  interest  as  Spawn  had.  If  the  conveyance  to 
Anderson  (which  was  long  prior)  were  valid,  then  nothing 
passed  by  that  deed,  and  the  whole  of  Spawn's  debt  under 
the  execution  would  still  be  due.  He  had  a  direct  interest, 
therefore,  in  proving-  it  to  be  invalid,  and  thus  availing  him- 
self of  the  value  of  the  estate  a  second  time  ;  and  by  lead- 
ing the  jury  to  this  conclusion,  he  subjected  himself  to  no 
remedy  at  the  suit  of  Anderson  or  his  representatives,  since 
they  could  bring  no  action  to  recover  back  the  money  paid 
in  consideration  of  the  deed, 

I  am,  on  this  ground,  of  opinion  that  the  evidence  was 
rightly  rejected,  and  that  this  rule  for  a  new  trial  should  be 
discharged. 

.  McLean,  J. — In  deciding  the  motion  now  before  the 
Court,  it  is  not  necessary  to  enquire  how  far  Spawn  w^as  a 
competent  witness  to  invalidate  the  deed  given  by  himself, 
'  if  it  appears  that  from  any  cause  he  was  disqualified  from 
giving  testimony  in  relation  to  that  deed.  It  appears  from 
the  testimony,  that  Spawn  must  necessarily  have  been 
interested  in  defeating  his  first  deed  and  sustaining  the 
sheriff's  sale  and  the  title  derived  under  it,  inasmuch  as  by 
doing  so  he  would,  in  fact,  be  paying  up  a  certain  portion 
of  his  debt  to  the  estate  of  Springsted,  while  he  could 
have  nothing  to  apprehend  from  any  action  on  the  deed  to 
Anderson.  On  the  ground  of  interest,  therefore,  I  think 
Spawn  was  an  incompetent  witness  to  support  the  title  of 
the  lessor  of  the  plaintiff ;  and  though  he  was  rejected,  and 
perhaps  properly  rejected  for  another  cause,  yet  being  an 
incompetent  witness,  I  cannot  see  any  sufficient  reason  for 
disturbing  the  verdict  rendered  in  this  cause  on  account  of 
such  rejection. 

Rule  discharged — Jones,  J.,  dissenting. 
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McDonough  v.  Campbell. 

Attorney. 

The  court  will  not  grant  an  order  to  compel  an  attorney  to  pay  to  a  com- 
plainant compensation  for  the  latter's  trouble  and  expense  incurred  in 
compelling  the  attorney  to  pay  oyer  monies  collected  by  him  for  the 
complainant. 

Motion  for  a  rule  upon  Mr.  Campbell  to  pay  to  Mary 
McDonough,  such  a  sum  as  will  be  sufficient  to  compen- 
sate her  for  the  trouble  and  expenses  incurred  by  her  in 
compelling  Mr.  Campbell  to  pay  over  certain  monies 
collected  by  him  for  her,  to  be  ascertained  by  the  Master. 

In  September,  1836,  the  grand  jury  of  Niagara,  at  the 
assizes,  made  a  presentment  to  the  judge,  that  Mary 
McDonough  had  been  put  to  unnecessary  expenses  and 
vexatious  delay  by  Mr.  Campbell  since  1831,  by  withhold- 
ing monies  which  he  received  for  her.  "  The  grand  jury 
think  such  conduct  improper  and  requires  investigation." 

Mr.  Campbell  denied  positively  that  he  ever  refused  to 
settle  with  the  complainant,  or  asserted  that  nothing  was 
due  to  her,  or  threatened  to  arrest  her.  He  affirmed  that  he 
did  several  times  offer  her  money  (did  not  say  how  much), 
and  the  settlement  was  only  delayed  because  she  claimed 
the  whole  amount  recovered  against  Bell  in  the  first  suit,  and 
would  agree  to  no  deduction. 

The  action  alluded  to  at  Niagara  was  tried  before  Robin- 
son,  C,  J.,  in  1832 :  the  defendant  had  received  money  of 
Thomas  McDonough,  brother  of  the  plaintiff,  and  had 
given  him  a  note  or  notes  for  it.  McDonough  left  the 
country  and  died,  and  the  defendant  agreed,  on  getting  up  his 
notes,  that  he  would  give  his  note  to  the  plaintiff  (as  the 
sister — there  was  no  other  privity)  for  the  amount.  Accord- 
ingly he  made  a  note,  thus,  "  I  promise  to  pay  in  &c.  the 
sum  of  &c,  for  value  received." 

By  mistake  no  payee  was  inserted,  and  the  note  was  not 
payable  to  bearer.  The  learned  Chief  Justice  held  that  parol 
evidence  could  not  be  received  to  supply  this  utter  uncer- 
tainty, saying  that  there  was  no  original  consideration 
between  these  parties.  The  plaintiff  was  not  administratrix 
of  her  brother,  and  the  defendant  could  not  transfer  this 
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debt  to  a  third  person.  It  must  remain  due  to  the  estate  of 
Thomas  McDonough.  On  his  stating  this  view  of  the  ease 
to  the  jury,  the  plaintiff  desired  to  be  nonsuited. 

Per  Cur. — We  have  looked  over  the  affidavits  in  this  case, 
and  find  no  ground  upon  which  we  could  properly  make 
such  an  order  as  is  desired. 

The  motion  is  for  a  rule  upon  Mr.  Campbell,  an  attorney 
of  this  court,  to  pay  to  Mary  McDonough  such  a  sum  as 
will  be  sufficient  to  compensate  her  for  the  trouble  and 
expenses  incurred  by  her  in  compelling  Mr.  Campbell  to 
pay  over  certain  monies,  collected  by  him  for  her,  to  be 
ascertained  by  the  Master. 

It  has  been  shewn  to  us,  that  the  case  of  this  complainant 
has  engaged  the  attention  of  a  grand  jury  of  the  District 
of  Niagara,  whose  presentment,  delivered  to  the  judge  at 
the  last  assizes,  has  been  brought  before  us.  No  doubt,  m 
making  that  representation,  the  grand  jury  were  prompted 
by  a  sense  of  duty,  under  the  evidence  they  received,  and 
their  statement  is  entitled  to  every  respect ;  but  we  must 
examine  how  far  the  complaints  preferred  against  the 
attorney  in  this  case  are  supported  by  the  facts  proved 
to  us. 

With  respect  to  the  allegations  that  he  refused  to  come 
to  any  settlement  with  the  complainant — that  he  asserted 
that  nothing  was  due  to  her,  but  claimed  a  balance  for 
which  he  threatened  to  arrest  her ;  all  these  are  directly 
repelled  in  the  affidavits  of  Mr.  Campbell,  and  so  distinctly 
and  circumstantially,  that  we  cannot  possibly  act  upon  them 
as  if  they  were  true.  - 

It  appears  to  us,  besides,  upon  this  whole  case,  which  has 
been  before  us  in  different  shapes  and  for  different  purposes, 
on  several  occasions,  that  there  is  no  ground  for  imputing 
to  the  attorney  any  want  of  diligence  or  attention  in  con- 
ducting the  suit  against  Bell,  the  failure  of  which  resulted 
entirely  from  the  opinion  of  the  court,  upon  one  or  more 
points  of  law  arising  in  the  case,  which  presented  legal 
difficulties  not  in  the  power  of  the  attorney  to  remove. 

It  is  true,  certainly,  that  between  the  amount  of  costs 
claimed  by  Mr.  Campbell,  and  the  amount  allowed  by 
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taxation,  there  was  a  vast  difference,  so  that  he  was  event- 
ually obliged  to  pay  to  the  complainant  £49,  instead  of  a 
small  balance  of  £4  or  £5,  which  he  contended  was  all 
that  was  due. 

The  difference  arose  from  a  reduction  made  in  the  taxa- 
tion upon  several  references  which  were  made  to  the  Master 
under  the  direction  of  this  court  some  years  ago,  when  the 
whole  matter  underwent  a  particular  investigation.  The 
costs  of  taxation  on  these  occasions  were  ordered  to  be 
borne  by  the  attorney :  the  balance  found  due  was  then 
paid,  and  the  order  made  on  that  occasion  having  been  fully 
complied  with,  the  matter  must  rest  there,  so  far  as  the 
summary  interposition  of  this  court  is  desired. 

If  in  consequence  of  delay  of  payment,  or  any  other 
negligence  or  default,  the  complainant  has  been  injured, 
she  must  take  the  advice  of  her  counsel,  whether  any 
remedy  is  open  to  her  by  action  for  such  injury. 

Order  refused. 


KlNGSMILL    ET  AL.  V.  BROWN. 

Practice — Amendment. 
The  plaintiff  recovered  a  verdict  at  Nisi  Prius,  which,  was  set  aside  in  term. 
He  then  moved  to  amend  his  declaration  by  adding  two  new  counts.;  and 
leave  was  granted  on  payment  of  the  costs  of  the  former  pleading  and  of 
the  application. 

The  plaintiffs  in  this  case  recovered  a  verdict  in  assumpsit, 
at  the  last  assizes  for  the  district  of  Newcastle,  which  was 
set  aside  by  this  court,  in  some  measure  from  the  inconclu- 
sive nature  of  the  evidence,  and  upon  doubts  whether  the 
plaintiffs  could  recover  upon  the  declaration  as  it  was 
framed. 

The  plaintiffs  moved  for  leave  to  amend  their  declaration, 
by  adding  two  new  counts,  not  for  the  purpose  of  introduc- 
ing any  new  cause  of  action,  but  to  shape  their  demand  in 
different  ways  so  as  to  meet  the  nature  of  the  case  upon 
which  they  recovered  at  the  trial. 

The  defendant  objected  that  such  an  amendment  could 
not  be  allowed  after  verdict,  although  that  verdict  had  been 
set  aside  and  the  record  was  still  open. 

Per  Cur. — There  are  doubtless  cases  in  which  it  has  been 
decided,  that  after  two  terms  the  party  shall  not  be  allowed 
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to  amend  his  declaration,  so  as  to  introduce  a  new  cause  of 
action-,  because  he  is  bound  to  declare  upon  whatever  cause 
of  action  he  has  within  two  terms  ;  but  the  reason  of  these 
decisions  does  not  extend  to  cases  where  the  plaintiffs 
merely  desire  to  declare  more  perfectly  upon  the  ground 
of  action  already  advanced. 

After  trial  of  an  issue  upon  nul  tiel  record,  when  the 
plaintiff  has  failed  on  account  of  a  fatal  variance,  the  courts 
have  allowed  him  to  amend  his  declaration  so  as  to  cure 
the  objection,  and  new  pleas  have  frequently  been  allowed 
to  be  added,  after  a  verdict  set  aside,  in  order  to  let  the 
party  into  his  true  defence. 

We  see  no  objection  to  the  amendment  asked  for  in  this 
case.  It  must  be  on  payment  of  costs,, and  the  declaration 
must  be  served  anew. 

Rule  absolute.  . 


Everett  et  al.  v.  Howell  et  al. 

Religious  society — Trespass  against  a  trustee  who  had  ceased  to  be  a  member. 

Trespass  was  held  to  be  maintainable  by  the  trustees  of  a  Methodist  chapel 
against  a  person  who  was  a  trustee,  but  having  ceased  to  be  a  member  of 
the  society  could  not  hold  the  trust  under  the  provisions  of  the  deed  which 
created  it;  and  some  of  the  plaintiffs,  who  were  not  the  original  trustees, 
but  had  been  elected  as  their  successors  under  the  same  provisions,  were 
properly  joined  in  the  action. 

Trespass  for  breaking  and  entering  a  Methodist  chapel 
of  the  plaintiffs  in  West  Flamboro',  on  the  1st  April  1836, 
and  making  a  noise  and  disturbance  therein,  and  breaking 
a  door  and  windows  of  the  chapel,  &c.  Damages  £100. 
The  defendants  pleaded  the  general  issue. 

The  plaintiffs  produced  in  evidence  a  deed  dated  the  24th 
June,  1822,  by  which  one  Morden  conveyed  an  acre  of 
ground  (on  which  this  chapel  is  built)  to  Cummings, 
Howell,  Simons,  Everett,  and  Freeman,  and  their  succes- 
sors in  office  for  ever,.m  trust,  that  they  should  erect  and 
build  thereon  a  house,  or  place  of  worship,  for  the  use  of 
the  members  of  the  Methodist  Episcopal  Church  in  Upper 
Canada,  according  to  the  rules  and  discipline  which  from 
time  to  time  might  be  agreed  upon  and  adopted  by  the 
ministers  and  preachers  of  the  said  church,  at  their  general 
conferences  in  the  United  States  of  America,  or  in  the  said 
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province  of  Upper  Canada  ;  and  in  further  trust,  that  they 
should  at  all  times  for  ever  thereafter  permit  such  ministers 
and  preachers  belonging  to  the  said  church,  as  should  from 
time  to  time  be  duly  authorised  by  4he  general  conferences 
of  the  ministers  and  preachers  of  the  said  Methodist  Epis- 
copal Church,  or  by  the  yearly  conferences  authorised  by 
the  said  general  conference,  to  preach,  &c.  therein;  and 
in  further  trust,  that  as  often  as  any  one  or  more  of  the 
trustees  mentioned  in  the  deed  should  die,  or  cease  to  be  a 
member  or  members  of  the  said  church,  according  to  the 
rules  and  discipline  as  aforesaid,  then  and  in  such  case  it 
should  be  the  duty  of  the  stationed  minister  or  preacher 
(authorised  as  aforesaid)who  should  have  the  pastoral  charge 
of  the  members  of  the  said  church  to  call  a  meeting  of  the 
remaining  trustees,  as  soon  as  conveniently  might  be,  and 
when  so  met  the  said  minister  or  preacher  should  proceed 
to  nominate  one  or  more  persons  to  fill  the  place  or  places 
of  him  or  them  whose  office  or  offices  had  been  vaca- 
ted as  aforesaid — provided  the  person  so  nominated 
should  have  been  one  year  a  member  of  the  said  church 
immediately  preceding  his  nomination,  and  be  at  least 
twenty-one  years  of  age  :  and  the  trustees  so  assembled 
should  proceed  to  elect,  and  by  a  majority  of  votes  appoint 
the  person  so  nominated  to  fill  such  vacancy,  in  order  to 
keep  up  the  number  of  five  trustees  for  ever;  and  in  case  of 
an  equal  number  of  votes,  for  and  against  the  said  nomina- 
tion, the  stationed  minister  or  preacher  should  have  the 
casting  vote. 

This'  deed  was  registered  on  the  7th  of  April,  1823, 
It  was  proved  that  on  Monday  the  29th  of  February,  1836, 
a  number  of  persons  met  at  the  chapel,  determined  to  gain 
admittance  for  the  expressed  purpose  of  transacting  some 
business  therein.  The  sexton  in  charge  of  the  building, 
being  aware  of  their  intention,  went  to  oppose  their  entrance. 
The  building  was  locked,  and  after  some  altercation,  one 
or  more  of  the  windows  was  forced  with  an  iron  crowbar, 
the  door  also  broken,  and  a  number  of  persons  gained 
admittance  by  this  means.  All  the  defendants,  except 
Wilkinson,  were  proved  to  have  taken  part  in  this  violent 
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act:  against  himjhere  was  no  evidence,  and  he  was 
acquitted.  The  others  were  found  guilty,  and  a  verdict  for 
£20  damages  given  against  them. 

Two  questions  were  made  at  the  trial — first,  as  to  the 
right  of  the  plaintiffs  on  this  record  to  recover  damages  for 
the  alleged  trespass,  three  of  them,  viz.:  Hopkins,  Griffin, 
and  Coe,  not  being  grantees  in  the  deed — and  secondly,  as 
respects  Howell,  one  of  the  defendants,  it  was  objected  that 
being  one  of  the  grantees  in  the  trust  deed  from  Morden,  he 
was  seised  of  the  estate  equally  with  Everett  and  Freeman, 
and  equally  entitled  to  bring  this  action,  instead  of  being 
made  responsible  as  a  trespasser. 

With  respect  to  Howell,  it  was  proved  that  twelve  or 
thirteen  years  ago,  and  about  a  year  after  the  trust  deed 
was  made,  he  ceased  to  be  a  member  of  the  Methodist 
Episcopal  Church.  His  retirement  or  rejection  arose  upon 
a  point  of  discipline  :  he  had  become  involved,  it  seemed, 
in  a  dispute  with  another  member  of  the  society,  and  the 
difference  being  referred  to  a  committee  of  the  church,  they 
required  that  both  parties  should  make  an  acknowledgment 
of  their  error.  Howell  declined  for  three  years  or  more  to 
comply  with  this  injunction,  and  ceased  in  consequence  to 
be  a  member  of  the  society.  He  afterwards  made  the 
required  acknowledgment  and  petitioned  to  be  admitted 
again  into  the  church — his  expulsion  having  been  strictly 
according  to  their  discipline.  He  was  re-admitted  on  his 
petition  in  1833,  and  continued  a  member  of  the  church  till 
1835,  when  he  was  again  excluded  in  conformity  to  the 
rules  of  the  society,  upon  a  ground  wholly  distinct  from  the 
cause  of  his  former  expulsion,  a  neglect  to  comply  with 
duties  exacted  from  him  in  his  station  in  the  society.  From 
that  time  (February  1835)  he  had  not  been  a  member  of  the 
society,  and  from  the  time  of  his  first  expulsion  he  had 
never  acted  as  a  trustee,  or  claimed  to  act  or  interfere  in 
the  trust. 

Robinson,  C.  J. — With  respect  to  the  main  objection — 
that  is,  to  the  right  of  these  plaintiffs  to  sue— it  was  shewn 
that  Simons,  one  of  the  grantees  in  the  deed  of  trust,  had 
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been  dead  some  years  :  that  Cummings  was  expelled  and 
ceased  to  be  a  member  before  the  death  of  Simons.  Ever 
ett  and  Freeman,  two  of  the  grantees  in  the  deed,  having 
always  continued  to  be  members  of  the  church,  retain  their 
character  of  trustees,  and  are  therefore  without  doubt  rightly 
made  plaintiffs  :  the  fifth  trustee  (the  plaintiff  in  this  action) 
was  elected  as  the  deed  pointed  out,  to  fill  the  vacancy 
assumed  to  have  been  created  by  the  expulsion  of  Howell 
from  the  society,  from  which  time,  it  is  said,  he  ceased  to 
be  a  member  of  the  society,  and,  in  consequence,  ceased  to 
be  a  trustee,  according  to  the  terms  of  the  trust  deed  regu- 
lating the  succession  to  the  trust.  The  statute  9  Geo.  IV. 
ch.  2,  it  will  be  remembered,  gives  effect  to  the  provisions 
of  such  deeds  so  far  as  they  affect  the  succession. 

If  any  of  these  five  plaintiffs  were  not  in  fact  trustees 
(from  any  irregularity  in  the  proceedings  for  keeping  up 
the  trust)  then  they  are  improperly  made  plaintiffs,  and 
have  no  right  to  damages  for  the  trespass  complained  of, 
at  least  so  the  defendants  mean  to  contend ;  and  for  that 
purpose  evidence  was  gone  into  at  the  trial  respecting  the 
changes  which  have  been  made  in  the  Methodist  society 
since  this  trust  was  created,  and  probably  it  was  intended 
to  urge  that,  in  consequence  of  those  changes,  no  one  can 
properly  be  held  to  be  a  trustee  under  this  deed  who  adheres 
to  the  society  since  its  relinquishment  of  episcopacy. 

But,  though  I  received  this  evidence  in  order  that  the 
whole  case  might  be  before  us  for  future  discussion,  I  did' 
not  consider  at  the  trial  that  the  plaintiffs'  right  to.  sue 
could  be  affected  by  it,  because  it  was  clearly  proved  that 
after  the  three  new  trustees  were  appointed,  and  while  the 
five  trustees  (now  plaintiffs)  were  acting  in  the  trust,  they 
appointed  one  Thomas  Morden  to  be  sexton  of  the  church, 
gave  him  the  key,  and  committed  to  him  the  care  of  the 
building ;  that  Howell,  as  well  as  the  other  members  of  the 
congregation,  attended  service  in  the  church  while  it  was 
in  his  charge,  and,  for  all  that  appeared,  had  long  acquies- 
ced in  the  appointment  and  change  of  the  trustees ;  and 
that  it  was  while  the  building  was  thus  in  the  actual  pos- 
session of  this  servant  of  the  trustees  that  the  defendants 
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who  are  convicted  of  this  trespass  came  in  a  violent  man- 
ner and  broke  down  the  door  and  windows. 

I  told  the  jury  that,  whatever  might  be  the  merits  of  the 
question  as  regarded  the  changes  made  in  the  society,  if 
they  were  satisfied  that  these  plaintiffs,  being  de  facto  trus- 
tees, acting  as  such,  and  recognised  by  the  congregation 
generally,  placed  Morden  in  possession  of  the  building  as 
their  servant,  then  his  possession  would  be  their  possession ; 
and  that,  so  being  in  actual  possession  of  the  church,  they 
had  a  right  to  maintain  trespass  for  a  violent  injury  done 
to  the  property  by  wrong-doers,  independently  of  any  ques- 
tions that  might  be  raised  as  to  their  legal  interest. 

The  jury  expressly  found  that  the  plaintiffs  were  in  the 
actual  possession  of  the  property  through  Morden,  their 
servant,  and  gave  their  verdict  for  the  plaintiffs. 

It  is  now  moved  to  set  aside  this  verdict  as  being  against 
law  and  evidence.  I  see  no  ground  on  which  we  can  dis- 
turb it ;  and  it  certainly  should  not  be  our  inclination  to 
interfere,  unless  the  verdict  were  clearly  against  law,  for 
the  act  was  violent  and  indecent,  a  gross  outrage  against 
the  public  peace,  and,  in  a  moral  point  of  view,  not  to  be 
justified. 

McLean,  J. — For  the  purpose  of  sustaining  this  action,  1 
think  it  sufficient  that  the  plaintiffs  were  the  acknowledged 
acting  trustees  of  the  body  to  which  tbey  belong,  and  as 
such  in  the  actual  possession  of  the  church  or  building 
injured.  The  defendants  can  only  be  regarded  as  wrong 
doers ;  and  if  any  doubt  could  exist  as  to  Howell,  from  his 
having  been  a  trustee,  that  doubt  is  removed,  as  I  under- 
stand, by  a  nolle  prosequi  being  entered  as  to  him. 

I  can  see  no  sufficient  reason,  under  the  circumstances, 
to  disturb  the  verdict ;  and  think,  therefore,  that  the  rule  for 
a  new  trial  must  be  discharged. 

Jones,  J. — I  am  of  the  same  opinion  with  my  brothers. 

The  plaintiffs,  by  their  servant,  were  in  quiet  and  peace- 
able possession  of  the  premises,  and  could  defend  such 
possession,  without  reference  to  the  title,  'against  wrong 
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doers.  The  defendants  committed  this  violent  trespass 
without  claiming  the  title,  or  setting  up  any  in  the  pleading 
or  in  their  defence. 

The  only  one  who  appears  at  any  time  to  have  had  any 
legal  interest  in  the  premises  was  Howell,  and  that  interest 
had  ceased  by  his  expulsion  from  the  society,  which  he  had 
acquiesced  in,  and  in  consequence  of  which  it  does  not 
appear  that  he  subsequently  acted  as  a  trustee  in  the  matter, 
or  claimed  any  right  to  do  so.  The  verdict  cannot  be 
disturbed. 

Rule  discharged. 
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Doe  ex  dem,  Tiffany  v.  McEwan. 

Estoppel — Conveyance  in  fee  by  nominee  before  patent — Conveyance  after  patent 
to  another  party. 

A  nominee  of  the  crown,  before  the  issuing  of  letters  patent,  xnade  a 
conveyance  in  fee  to  one  person,  after  which  the  patent  was  issued  to  him, 
and  he  then  conveyed  to  another,  who  again  conveyed. 

Held:  That  the  patentee  of  the  crown  and  his  assigns,  as  privies  in  estate, 
were  estopped  by  the  first  conveyance,  and  that  the  patent  fed  the  estop- 
pel and  made  it  a  vested  interest,  confirming  the  case  of  Doe  dem. 
Hennessy  v.  Myers,  2  0.  S.  424. 

This  was  an  action  of  ejecment,  tried  at  the  last  assizes  for 
the  district  of  London.  It  was  brought  to  recover  possession 
of  Lot  No.  11,  in  the  fourth  concession  of  Delaware.  The 
lessor  of  the  plaintiff  produced,  first,  a  patent  from  the 
crown  to  William  Hazelet,  granting  him  the  premises  in 
question  in  fee,  dated  the  9th  Nov.  1835.  In  this  patent 
the  land  was  declared  to  be  granted  to  William  Hazelet 
as  the  eldest  son  and  heir  at  law  of  Joseph  Hazelet, 
deceased  :  and,  in  a  marginal  note  in  the  patent  it  was  stated 
that  Joseph  Hazelet  was  the  original  nominee  of  the  land, 
and  the  patent  issued  under  a  report  of  the  Land  Com- 
mission. 

2dly.  An  indenture  of  bargain  and  sale,  made  on  the  26th 
of  March,  1825,  from  William  Hazelet  and  Mary  his  wife 
to  Tiffany,  the  lessor  of  the  plaintiff ;  whereby  Hazelet  and 
his  wife,  for  a  consideration  of  £500  acknowledged  to  be 
paid,  did  grant,  bargain,  sell,  release  and  confirm  to  Tiffa- 
ny, his  heirs  and  assigns,  for  ever,  the  premises  in  question, 
lot  11  in  the  4th  concession  of  Delaware  ;  "  which  said  lot," 
the  indenture  stated,  "  was  grantedby  the  crown  to  Joseph 
Hazelet,  now  deceased  ;  and  he  the  said  William  Hazelet 
being  the  eldest  son  and  heir  to  him  the  said  Joseph  Hazelet. 
A  more  full  description  may  be  had  of  said  lot  by  reference 
being  made  to  the  Surveyor  General's  books  at  York." 


DOE  EX  DEM.  TIFFANY  V.  m'eWAN. 


599 


This  deed  contained  covenants  by  Hazelet  and  his  wife, 
that  they  were  the  true,  lawful  and  rightful  owners  of  lot  1 1, 
&c,  a*nd  were  lawfully  and  rightfully  seised  in  their  own 
nght  of  a  good,  sure,  perfect,  absolute,  and  indefeasible 
estate  of  inheritance,  in  fee  simple  ;  with  covenants  for  quiet 
enjoyment  and  further  assurance. 

The  defendant  made  title  also  under  William  Hazelet. 
It  appeared  that  before  the  patent  issued,  viz.,  in  January 
1835,  William  Hazelet  agreed  to  sell  this  land  to  one  Mon- 
tague, who  paid  him  for  it,  and  soon  afterwards  sold  the 
land  to  McEwan,  the  defendant,  for  a  valuable  considera- 
tion. The  patent  was  sued  out  at  the  instance  of  Montague, 
though  it  necessarily  issued  in  William  Hazelet's  name, 
according  to  the  course  of  proceeding  in  such  cases,  under 
our  provincial  statutes ;  and  in  a  few  days  after  the  patent 
was  completed,  viz.,  on  the  14th  of  November  S835,  William 
Hazelet  executed  a  deed  of  bargain  and  sale  of  the  land  to 
the  defendant  for  a  consideration  of  £150,  acknowledged 
to  be  paid. 

This  deed  was  registered  in  the  county  registry  office 
on  the  26th  of  March  1836,  at  9  o'clock,  A.  M. 

The  deed  from  Hazelet  to  the  lessor  of  the  plaintiff  was 
registered  on  the  same  day,  at  11  o'clock,  A.  M. 

It  was  proved  by  the  subscribing  witness  to  the  first  deed 
(to  Tiffany)  that  it  was  executed  in  1825,  when  it  bore 
date,  and  that  William  Hazelet  had  received  a  yoke  of  oxen 
and  some  money  in  part  payment  of  the  consideration. 

It  was  admitted  on  the  trial  that  McEwan  was  a  bond 
fide  purchaser  for  good  consideration :  that  he  had  heard 
that  Tiffany  made  some  claim  to  the  land,  but  was  not 
aware  of  his  having  taken  a  conveyance  from  Hazelet,  and 
further  that  he  searched  the  registry  before  he  purchased. 

It  was  proved  also  that  Montague,  before  he  took  his 
deed,  had  heard  of  Tiffany's  having  bargained  for  the  land 
with  Hazelet,  and  was  told  that  he  had  a  deed  recorded, 
but  on  searching  the  registry  he  found  this  to  be  not  true. 

Robinson,  C.  J. — Upon  the  whole  evidence  there  appear- 
ed to  be  no  good  ground  for  looking  upon  eitherTiffany  or 
McEwan  as  acting  otherwise  than  bond  fide;  and  it  seemed 


QUEEN'S  BENCH,  MICHAELMAS  TERM,  I  VIC. 


to  me  that  both  were  in  a  situation  to  insist  fairly  upon 
their  strict  legal  rightr  whatever  it  might  be. 

For  all  that  appeared  in  evidence  at  the  trial,  the  lot  was 
in  a  state  of  nature,  and  had  never  been  occupied,  or  in  the 
actual  possession  of  any  person. 

Upon  the  trial  before  me,  at  London,  I  instructed  the  jury 
that  the  priority  of  registry  in  this  case  would  not  give  a 
preference  to  the  defendant's  conveyance,  because  the  title 
was  not,  before  this,  a  registered  title;  that  the  deed  to 
Tiffany,  although  made  by  Hazelet  before  he  had  the  legal 
estate,  concluded  him  by  estoppel,  because  he  could  not  be 
admitted  to  say  that  he  had  no  title  when  he  executed  the 
conveyance :  that  the  patent  afterwards  issuing  enured  to 
confirm  Tiffany's  title,  which  would  thenceforward  stand 
on  the  same  ground  as  if  it  had  issued  before  Hazelet  con- 
veyed to  him ;  and  that  the  defendant,  as  the  assignee  of 
Hazelet,  was  estopped  from  setting  up  a  title,  under  the 
patent  to  Hazelet,  in  opposition  to  his  first  deed. 

The  jury,  under  this  direction,  found  for  the  defendant, 
and  a  new  trial  has  been  moved  for,  on  the  ground  that  the 
verdict  is  against  law  and  evidence,  and  for  misdirection. 

The  case  turns  upon  a  principle  which  may  have  a  very 
extensive  and  important  application  in  this  province,  where 
lands  are  in  a  constant  course  of  grant  by  the  crown,  and 
have  been  so  from  the  first  settlement  of  the  country.  In 
one  case,  Doe  ex  dem.  Hennessy  v.  Meyers  (2  0.  S.  424), 
this  court  have  already  decided  the  point  after  argument 
and  deliberate  consideration  ;  and  at  Nisi  Prius  I  adopted 
and  acted  on  that  decision :  but  the  judgment  of  the  court 
in  that  case  was   not  unanimous,  and,  feeling  the  grave 
importance  of  the  question,  we  have  been  disposed  again 
to  entertain  it,  so  far  as  we  properly  may,  unfettered  by  the 
previous  decision  ;  and  at  our  desire  this  case  has  been  a 
second  time  argued,  in  order  that  the  former  judgment  might 
be  reviewed  by  those  of  us  who  determined  that  case,  with 
the  assistance  of  one  of  the  judges  who  has  since  been 
added  to  this  court. 

In  Doe  ex  dem.  Hennessy  v.  Meyers  it  was  determined  by 
a  majority  of  the  judges,  that  Abbott,  the  original  nominee 
of  the  crown,  having  made  a  deed  conveying  certain  lands 
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in  fee  to  Hennessy  before  he  nad  received  his  patent,  was 
estopped  from  saying  that  he  had  then  no  right  to  convey; 
and,  that  when  the  patent  afterwards  issued  to  him,  it  con- 
firmed and  made  valid  the  title  of  Hennessy,  so  that  it  must 
prevail  against  a  conve}^ance  made  by  Abbott  to  another 
person,  McKenzie,  after  the  patent  issued  ;  for  that  the 
assignee  of  Abbott  was  bound  by  the  estoppel. 

The  facts  of  that  case  differed  from  those  before  us,  in 
these  particulars: — The  deed  from  Abbott  was  not  intended 
nor  did  it  profess  to  be  an  indenture,  and  it  contained  no 
covenant.  The  deed  in  this  case,  by  which  it  is  contended 
Hazelet  and  his  assignee  are  estopped,  professes  to  be  an 
indenture  inter  parties,  though  it  is  not  actually  indented, 
and  it  is  executed  by  Hazelet  and  by  Tiffany  the  grantee, 
and  it  contains  covenants  that  the  grantor  was  seised  in  fee 
and  had  right  to  convey. 

Whatever  doubts  may  have  passed  through  the  minds  of 
t}ie  court  in  the  case  of  Hennessy  v.  Meyers  on  account  of 
the  first  conveyance  not  being  an  indenture,  and  containing 
no  covenant  that  Abbott  was  seised  in  fee,  these  doubts 
have  no  application  here.  All  that  is  important  to  this  case 
is,  that  we  should  review  the  principles  of  that  decision, 
so  far  as  they  are  founded  upon  facts  which  are  common  to 
both  the  cases  ;  and  I  shall  therefore  only  say  shortly  that, 
as  at  present  advised,  I  am  still  of  opinion  that  the  princi- 
ple of  estoppel  did  no  less  apply  in  the  case  of  Hennessy  v. 
Meyers,  notwithstanding  the  conveyance  was  not  expressed 
to  be  by  indenture,  and  although  there  was  no  covenant. 

That  deed  purported  not  merely  to  be  a  release,  or  quit 
claim  of  all  the  grantor's  right,  whatever  it  might  be,  but 
it  purported  to  be  an  absolute  conveyance  in  fee. 
The  act  of  making  such  a  deed  is  an  assertion  *of  a 
title.  Had  it  been  in  the  common  language  of  a  release, 
then  a  covenant  that  he  was  seised  in  fee  might  have  been 
necessary  to  conclude  him  ;  because,  otherwise,  the  deed 
would  have  imported  no  direct  assertion  of  his  right  to 
convey  the  fee.  But  when  he  executed  that  deed,  purport- 
ing expressly  to  convey  an  estate  in  fee,  he  was  concluded 
from  saying  afterwards  that  he  had  no  interest  in  the  estate  ; 
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and  the  fact  being  that  he  really  had  no  interest,  and  so 
nothing  could  pass  by  the  deed,  the  grantee's  estate  com- 
menced by  the  estoppel,  and  this  estoppel  ran  with  the  land, 
into  whose  hands  soever  it  passed.  When  afterwards  the 
king's  patent  came  out  to  Abbott,  the  estoppel  was  turned 
into  an  interest,  and  the  estate  from  thenceforth  was  holden 
as  if  the  patent  had  preceded  the  conveyance. 

There  is  no  part  of  this  doctrine,  in  my  opinion,  which 
does  not  equally  apply  against  the  person  executing  this 
deed,  as  if  it  had  been  by  indenture.  It  is  equally  an 
estoppel  in  evidence  against  him  who  executed  the  deed, 
and  his  privies  in  blood,  or  in  estate. 

The  principle  that  estoppels  must  be  mutual  creates  no 
difficulty  in  a  case  of  this  description,  where  neither  party 
is  a  stranger  to  the  deed. 

But  it  is  urged  that  the  doctrine  of  estoppel  could  not  be 
applied,  as  it  is  sought  to  be  in  this  case,  and  as  it  has  been 
in  the  case  of  Hennessy  v.  Meyers,  on  account  of  some 
distinction  which  arises  from  the  fact  that  the  title,  which 
subsequently  accrued  to  the  party  making  the  conveyance, 
is  a  title  under  letters  patent. 

After  the  opinion  wThich  I  had  occasion  to  express  in  Doe 
ex  dem.  Hennessy  v.  Meyers,  I  need  not  say  more  than  that 
I  have  reconsidered  that  point  which  was  expressly  urged 
there,  and  I  can  see  no  ground  for  departing  from  the  judg- 
ment which  the  court  then  came  to.  The  general  principle, 
I  take  it,  is  not  denied,  that  where  one  by  indenture  conveys 
an  estate  to  another,  with  a  covenant  that  he  is  seised  in  fee, 
he  is  concluded,  and  also  his  privies  in  blood  or  in  estate,  from 
alleging  that  he  was  not  seised.,  in  contradiction  of  his  deed. 

The  case  before  us,  in  its  facts,  goes  the  full  length  of 
this.  #Then,  as  it  is  within  the  principle  in  its  general  fea- 
tures, it  only  remains  to  be  considered  whether  it  does  not 
come,  by  reason  of  some  peculiarity,  within  any  of  the 
exceptions  to  the  principle.  There  are  several  of  such 
exceptions,  and  the  question  is,  whether  the  subsequent 
issuing  of  letters  patent  to  Hazelet  brings  the  case  within 
any  of  these  exceptions,  for  I  can  see  no  other  peculiarity 
in  the  case  which  can  call  in  question  the  application  of 
the  general  principle. 
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As  to  these  exceptions  : — 1st,  There  shall  be  no  estoppel 
when  the  truth  appears  by  the  same  record,  or  deed  :  as  if 
it  had,  in  any  part  of  this  deed,  been  staled  that  the  title 
was  still  in  the  crown,  and  that  Hazeiet  had  but  the  promise 
of  a  grant;  that  would  have  prevented  the  estoppel. 

2dly,  Where  the  allegation  is  uncertain,  as  in  the  late 
case  decided  in  the  King's  Bench  in  England,  2  B.  &  Adol. 
278,  where  it  was  recited  that  the  grantor  was  equitably 
seised,  and  the  covenant  was  that  he  was  seised  of  an 
estate  in  law,  or  equity  ;  there,  although  he  did  by  the  deed 
profess  to  grant,  bargain,  sell  and  release  the*  estate,  yet, 
as  the  assertion  of  this  interest  was  not  in  absolute  terms, 
but  qualified,  there  was  held  to  be  no  estoppel. 

ordly,  If  an  interest  passes  by  the  deed,  there  shall  be 
no  estoppel :  as  if  this  deed  could  legally  have  passed  an 
estate  less  than  the  fee,  then  there  would  have  been  no 
estoppel,  since  estoppel  is  only  allowed  in  those  cases  where 
the  deed  can  have  no  effect  without  it. 

4thly,  When  there  is  an  estoppel  against  an  estoppel : 
as  if  Tiffany  here  were  in  any  manner  estopped  from 
denying,  that,  at  the'  time  of  the  execution  of  Hazelet's 
deed,  the  king  or  some  other  person  was  seised  of  this 
estate. 

5thly,  If  the  truth  be  found  by  verdict :  I  refer  to  this, 
merely  because  it  may  be  suggested  that  it  should  have 
been  left  to  the  jury  to  say  according,  to  the  truth,  there 
being  no  estoppel  set  up  in  pleading ;  but  clearly  in  an 
ejectment  the  estoppel  would  be  conclusive,  and  must  be 
applied  by  the  court. 

In  Com.  Dig.  "  Estoppel"  E.  10,  it  is  laid  down  that 
where  an  estoppel  binds  the  estate  and  converts  it  to  an 
interest,  as  is  the  case  here,  the  court  will  adjudge  accord- 
ingly;  as  if  A.  leases  land  to  B.  for  six  years,  in  which  he 
has  nothing,  and  then  purchases  a  lease  of  the  same  land 
for  21  years,  and  afterwards  leases  to  C.  for  ten  years,  and 
all  this  is  found  by  verdict,  the  court  will  adjudge  the  lease 
to  B.  good,  though  it  was  so  only  by  conclusion. 

I  note  only  such  exceptions  as  it  can  be  of  use  to  advert 
to ;  there  are  a  few  others,  founded  on  special  circum- 
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stances,  which  do  not  apply  to  this  case;  and,  with  respect 
to  these  exceptions  noted,  I  cannot  discover  how  the  case 
is  brought  within  any  of  them.  On  the  whole  face  of 
Hazelet's  deed  he  assumes  to  convey  in  fee,  and  covenants 
that  he  has  a  right  to  do  so ;  he  speaks  of  no  less  estate, 
and  no  hint  of  qualification,  or  uncertainty  appears.  On  the 
contrary,  he  says  the  land  was  granted  to  his  father  by  the 
crown  ;  that  his  father. is  dead,  and  he  is  his  eldest  son  and 
heir,  thereby  setting  out  a  clear  tide.  No  interest  passed 
by  the  deed,  unless  on  the  principle  of  estoppel  ;  and,  as  to 
there  beingkesloppel  against  estoppel,  I  see  none  here.  The 
letters  patent,  which  came  out  after  Hazelet  made  his 
grant,  are  certainly  matter  of  record,  and  Tiffany  cannot 
deny  their  existence  ;  but  it  is  not  inconsistent  with  this 
record  to  contend  that  the  king  was  not  seised,  and  that 
nothing  passed  by  it.  On  the  contrary,  the  issue  of  non 
concessit  is  frequently  raised,  in  order  to  determine  whether 
any  estate  in  fact  passed  by  the  patent.  u  If  a  deed, 
release,  &c.  be  enrolled  upon  record,  the  defendant  may 
plead  that  nothing  passed  by  the  deed,  or  not  seised  at  the 
time,  &c,  for  these  pleas  are  consistent  with  the  record." — 
Com.  Dig.  "Estoppel"  E.  3. 

As  to  all  but  the  party  making  the  grant,  a  record,  or 
deed  recorded,  is  open  to  question  as  to  its  effect,  which 
must  depend  upon  the  right  existing  at  the  time.  It  is 
matter  of  common  experience  here  that  a  palent  is  held  not 
to  convey  the  estate  which  it  purports  to  grant,  by  reason  of 
a  prior  grant  having  been  made  to  another,  which  shews 
the  king  not  to  have  been  seised  at  the  time  of  the  second 
grant:  and,  again,  these  letters  patent  can  argue  nothing 
more  than  that  the  king  had  the  estate  in  1835,  when  he 
made  the  grant,  and  not  he  was  seised  in  [1825,  when 
Hazelel's*"deed  was  made.  He  might,  in  the  mean  time, 
have  acquired  the  estate  by  surrender,  or  forfeiture  ;  and  the 
king  having  a  right  to  grant  in  1835,  is  no  estoppel  against 
setting  up  a  right  in  Hazelet  in  1825,  and  so  no  estoppel 
against  estoppel. 

On  the  whole,  I  know  no  ground  on  which  the  applica- 
tion of  the  estoppel,  in  this  case,  can  be  denied.    It  may 
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appear  hard  in  some  . cases,  and,  in  one  respect,  impolitic. 
Estoppels,  it  is  said,  are  odious,  and  are  not  lobe  extended. 
Clearly,  we  have  no  right  to  extend  the  doctrine  further 
than  authorities  warrant  and  require,  and  we  should  not 
desire  to  do  so  :  but,  as  to  estoppels  being  odious  because 
they  exclude  the  operation  of  the  truth,  that  must  depend 
upon  the  nature  of  the  case  in  which  the  estoppel  is  relied 
upon.  When  the  estoppel  suppresses  the  truth  in  prejudice 
of  right  and  justice,  then  its  effect  is  odious  ;  when  it  acts 
by  simply  estopping  a  man  from  a  fraudulent  denial— a 
counteracting  of  his  own  deed,  it  supports  justice,  and  dis- 
countenances immoralily. 

If  Hazelet,  after  making  the  deed  to  Tiffany  for  a  good 
consideration,  had  sued  out  his  patent,  and  thereafter 
brought  an  action  in  his  own  name  to  eject  Tiffany,  relying 
simply  on  his  own  want  of  right  when  he  executed  the 
deed,  no  one  would  say  it  was  an  odious  principle  of  law 
which  prevented  his  acting  a  part  so  palpably  dishonest ; 
but  if  he  would  be  estopped,  it  follows  that  his  assignee, 
as  privy  in  estate,  would  equally  be  estopped. 

Here,  it  is  true,  a  consideration  of  hardship  arises,  be- 
cause the  second  alienee  may  be  an  innocent  purchaser  for 
valuable  consideration,  and  this  the  defendant  was  in  this 
case  ;  but  so  also  was  Tiffany,  the  first  purchaser,  and 
where  one  must  lose,  there  is  no  equity  in  displacing  the 
first  purchaser  in  point  of  time,  in  order  to  make  way  for 
the.  second.  It  is  true  that  buying  from  a  grantee  of  the 
crown  in  possession  of  the  patent,  and  finding  no  record  in 
the  county  registry  of  any  anterior  conveyance  made  by 
him,  a  purchaser  has  strongground  for  believing  himself  safe, 
and  must  feel  it  a  hard  case  to  find  himself  defeated  by  a 
conveyance  made  by  his  grantor  before  he  had  himself  a 
title.  But  the  mere  possession  of  the  patent  is  always  an 
unsafe  criterion  to  trust  to,  as  constant  experience  shews  : 
and,  with  respect  to  the  registry  office,  the  same  want  of 
information  there  may  have  place,  and  may  lead  to  the 
same  consequences,  when  the  first- conveyance  has  been 
made  after  the  patent  issued,  or  before  ;  for,  until  the  estate 
has  become  the  subject  of  a  registered  title,  the  first  con- 
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veyance,  though  not  recorded,  will  take  effect,  whoever 
may  Have  had  the  custody  of  the  patent,  and  whatever 
may  be  the  hardship  to  a  subsequent  innocent  purchaser. 

It  has  been  urged  here,  as  in  the  former  case,  that  to 
admit  an  estate  to  be,  in  effect,  acquired  by  purchase  before 
any  patent  has  issued,  is  repugnant  to  our  statutes  passed 
for  determining  the  claims  of  the  heirs,  devisees  and 
assignees  of  the  original  nominees  of  the  crown.  If  we 
could  discover  such  a  repugnancy,  we  must  then  conclude 
that  the  Legislature  intended  to  prevent  the  application  of 
estoppel  in  such  cases,  and  we  should  have  a  satisfactory 
ground  for  refusing  to  give  it  effect.  But  those  acts  are  so 
far  from  indicating  the  sense  of  the  Legislature  that  an 
interest  in  lands  was  not  to  be  transferred,  before  the  issu- 
ing of  a  patent,  that  the  very  object  of  them  is  to  receive 
evidence  of  such  assignment,  and  to  give  effect  to  them  by 
decreeing  a  patent  to  the  assignee,  where  the  original 
nominee  is  dead  or  absent ;  and  they,  moreover,  do  expressly 
recognize  and  give  effect  to  mortgages  upon  the  estate, 
made  before  the  patent  issued,  in  the  same  manner  as  if 
they  had  been  made  after  its  completion. 

Still,  if,  by  giving  effect  in  such  cases  to  the  doctrine  of 
estoppel,  the  operation  of  these  statutes'  would  be  obstruct- 
ed, or  defeated,  if  the  one  were  irreconcileable  with  the 
other,  we  ought  to  pause  before  we  allowed  a  principle 
that  would  clash  with  these  express  legislative  provisions. 
But,  on  this  occasion,  as  in  the  former  case,  I  must  say  that 
I  do  not  perceive  that  such  inconveniences  can  follow. 

The  decree  of  the  commissioners  gives  that  person  a 
right  to  the  patent  in  whose  favor  they  report,  and  that 
right  cannot  be  defeated  by  applying  the  doctrine  which 
we  are  discussing.  This  is  plain  ;  for  if  the  commissioners 
had  reported  in  this  case  that  the  patent  should  issue  to  any 
other  person  than  Hazelet,  this  question  would  never  have 
arisen  ;  such  patentee  would  have  held  the  bond,  and  Tiffa- 
ny's title  would  have  wanted  that  confirmation  which  it  has 
received  in  consequence  of  the  patent  going  to  the  person 
who  made  the  deed  to  him. 

The  statute  would  have  had  its  effect,  and  there  would 
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have  been  nothing  to  rest  the  principle  of  estoppel  upon. 
I  do  not  see,  therefore,  how  there  can  be  a  clashing. 

I  am  glad  that  this  occasion  has  arisen  for  reconsidering 
this  question.  I  believe  there  are  few  more  important,  that 
have  come  before  us  for  decision. 

The  impression,  I  am  persuaded,  has  been  very  general 
that  the  first  purchaser  after  the  completion  of  the  patent, 
must  be  safe  against  any  previous  assignment;  and,  if  the 
giving  effect  to  a  transfer  made  before  the  patent,  in  pre- 
judice of  such  first  purchase  under  the  patent,  has  a 
tendency  to  impair  the  confidence  felt  in  the  king's  grant, 
and  the  respect  which  is  universally  entertained  for  that 
title,  that  would  be  a  very  undesirable  consequence.  But 
we  cannot  suffer  such  a  consideration  to  weigh  against 
authority  and  control  our  judgment.  It  forms,  however,  a 
strong  ground  for  wishing  that,  an  early  opportunity  may  be 
taken  of  subjecting  the  correctness  of  our  opinion  to  the 
examination  of  a  higher  tribunal,  and  I  hope  that  may  be 
done. 

Since  the  case  of  Doe  ex  dem.  Hennessy  v.  Meyers  was 
decided  by  us,  the  case  of  Right  ex  dem.  Jeffreys 
et  al.  v.  Bucknell  et  al.  (2  B.  &  Adol.  278),  has  arisen  in 
England,  in  which  the  Court  of  King's  Bench  had 
occasion  to  consider  the  doctrine  of  estoppel.  The  facts 
there  were,  that  a  person,  having  merely  agreed  to  purchase 
van  estate,  died  in  possession  of  it,  and  his  heir  mortgaged 
it  in  fee  to  another  by  lease  and  release  ;  and  the  heir, 
having  afterwards  acquired  a  legal  title,  made  another 
mortgage  of  the  same  property  to  a  third  person  ;  and  the 
last  mortgagee  brought  ejectment  against  the  first.  The 
application  of  the  estoppel  in  favor  of  the  first  purchaser 
was  resisted,  and  the  court  held  that  the  second  assignee 
was  not  estopped  from  setting  up  his  title,  and  upon  two 
grounds: — 1st,  Because  it  did  not  appear  on  the  face  of 
the  first  deed  that  the  grantor  held  himself  out  as  seised  of 
the  legal  estate,  but  rather  the  contrary,  for  he  recited  that 
he  was  legally  or  equitably  entitled,  &c,  and  he  only  cove- 
nanted that  he  was  seised  of  an  estate  legal  or  equitable. 
But  it  is  the  first  principle  of  estoppel  that  a  person  shall 
not  be  Concluded  by  his  deed  unless  in  that  which  he 
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alleges  directly  ancL unequivocally,  and,  when  the  truth 
appears  by  the  same  deed,  there  can  be  no  estoppel. 

2ndly,  Because  the  deed  was,  in  form  and  effect,  a 
release  by  the  reversioner  to  a  person  in  possession,  and  it 
could  but  have  the  extent  and  effect  of  releasing  such 
interest  as  the  releasor  had.  A  person  releasing  to  him 
in  possession  all  the  estate  he  has  does  not  involve  an 
assertion  that  he  is  seised  in  fee  ;  and  his  assignee  is  there- 
fore not  estopped  from  denying  that  he  was  at  that  time 
seised,  nor  from  setting  up  a  purchase  of  any  interest  that 
afterwards  came  to  him. 

This  case,  therefore,  leaves  the  general  doctrine  -as  it  is 
applied  here  unshaken  ;  and  is  an  authority  in  favor  of  the 
lessor  of  the  plaintiff,  because  here  the  deed  professes 
unequivocally  to  convey  an  absolute  estate  in  law,  and 
contains  express  covenants  of  seisin. 

;  The  only  doubt  can  be  whether  the  subsequent  issuing  of 
letters  patent  has  the  same,  and  no  other,  effect  as  the 
acquiring  the  estate  from  an  individual  by  purchase  would 
have  had.  I  am  aware  of  no  ground  upon  which  it  can  be 
said  that  it  has  not. 

Sherwood,  J.— With  respect  to  the  defendant's  first 
objection,  that  the  deed  to  the  plaintiff  is  a  deed  poll,  and 
therefore  cannot  create  an  estoppel:  there  were  two  persons 
mentioned  in  the  deed  as  the  grantees — namely,  William 
Hazelet  and  Mary  his  wife  ;  but  notwithstanding  the  hus- 
band alone  signed  and  sealed  the  instrument  as  grantor, 
and  the  lessor  of  the  plaintiff  as  grantee,  stil!  I  am  of 
the  opinion  it  is  the  deed  of  all  those  who  actually  execut- 
ed it ;  and  therefore,  as  regards  the  question  whether  it  will 
operate  as  an  indenture  or  a  deed  poll,  it,  is  the  same  as  if 
all  the  parties  had  signed  and  sealed  it.  To  determine  this 
part  of  the  case  it  will  be  necessary  to  consider  the  nature 
and  legal  effect  of  an  indenture  as  well  as  a  deed  poll,  and 
to  ascertain  their  intrinsic  difference.  In  Co.  Lit.  35  a, 
a  deed  is  defined  in  substance  to  be  an  instrument,  written 
on  parchment  or  paper,  sealed  and  delivered,  to  prove  the 
consent  of  the  parties,  whose  deed  it  purports  to  be,  to  all 
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the  things  contained  in  the  instrument.  In  229  a,  it  is  said 
that  an  11  indenture  is  an  agreement  &c.,  between  two  or  more 
persons,  and  is  indented  in  the  top  or  side,  answerable  to 
another  that  eornprehendeth  the  self-same  matter,  &c.  if 
a  deed  beginneth,  Haec  Indenture!,  &c,  and^  in  truth  teh 
parchment  or  paper  is  not  indented,  this  is  no  indenture, 
because  words  cannot  make  it  indented  ;  but  if  the 
deed  be  actually  indented  and  there  be  no  words  of  inden- 
ture in  the  deed,  yet  it  is  an  indenture  in  law,  for  it  may  be 
an  indenture  without  words,  but  not  by  words  without 
indenting."  Mr.  Cruise,  in  vol.  4  page  11,  says,  that  a  deed 
poll  is  not,  strictly  speaking,  an  agreement  between  two 
persons,  but  a  declaration  of  some  one  particular  person. 
It  appears  by  the  remarks  of  Sir  Wm.  Blackstone,  in  the 
4th  vol.  of  his  Commentaries,  page  296,  and  by  the  notes 
to  Co.  Lit.  229  <7,  in  which  the  authority  of  Spelman 
and  Madox  is  relied  on,  that  deeds  were  executed  in  Eng- 
land during  the  time  of  the  Saxons  by  the  parties  signing 
their  names  or  affixing  the  sign  of  the  cross,  and  that  after 
the  Norman  conquest  deeds  were  executed  by  sealing  with- 
out signing.  It  also  appears  to  have  been  customary  when 
deeds  were  made  between  two  parties,  who  were  named 
in  the  instrument,  to  write  two  parts,  one  for  each  party,  on 
the  same- piece  of  parchment,  with  some  word  or  letter  of 
the  alphabet  written  between  them,  through  which  the 
parchment  was  afterwards  cut  in  such  a  manner  as  to  leave 
half  of  the  word  or  letter  on  one  part  and  half  on  the 
other,  and  each  party  kept  one  part.  Such  an  instrument 
in  writing  was  called  a  chirograph.  When  the  two  parts 
were,  at  any  subsequent  period,  placed  together,  if  they 
exactly  completed  the  word  or  letters  cut  through,  such  com- 
pletion afforded  a  presumption  of  the  authenticity  of  the 
deed,  which,  joined  to  the  evidence  of  the  seals,  completed 
the  legal  proof  of  the  instrument.  At  length  indenting  at 
the  top  of  the  deed  only  came  into  use,  as  it  now  is,  with- 
out cutting  through  any  letters  or  words,  and  without  in 
fact  making  two  parts,  but  still  the  deed  retains  the  formal 
language  of  a  mutual  contract,  executed  by  both  parties, 
and  each  of  them  is  supposed,  by  the  fiction  implied  in  the 
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deed,  to  possess  one  part  of  it.  The  statute  29  Car.  II, 
ch.  3,  was  passed  after  the  time  of  Sir  Edward  Coke,  and 
by  that  act  it  is  necessary  for  the  grantor  to  sign  every  deed 
by  which  an  estate  in  lands  is  attempted  to  be  conveyed. 
I  therefore  incline  to  think  that  since  signing  has  become  a 
requisite  to  the  validity  of  a  deed,  and  since  the  indenting 
of  the  instrument  by  cutting  a  waving  line  at  the  top,  as 
now  in  use,  cannot  in  the  least  degree  tend  to  establish  its 
genuineness,  or  to  prove  that  a  counterpart  of  it  was  in  fact 
executed,  it  is  no  longer  necessary  to  be  done.  The  words 
of  the  deed  as  clearly  distinguish  its  species  and  character 
in  law  without  the  act  of  indenting,  as  they  do  with  it,  and 
as  this  is  all  that  the  interests  of  the  parties  to  the  deed 
require,  there  seems  to  be  no  good  reason  at  this  day  to 
insist  upon  the  ceremony  of  cutting  a  waving  line  at  the 
top  or  side  of  the  deed  before  it  can  be  allowed  to  operate 
in  the  manner  the  parties  intended  it  should,  by  the  express 
words  which  they  have  adopted.  Cessante  ratione  legis, 
cessat  ipsa  lex. 

As  to  the  second  objection  :  If  it  be  no  indenture  in  law, 
still  it  is  a  bargain  and  sale  for  a  valuable  consideration, 
and  does  not  operate  as  an  estoppel,  independently  of  its 
recital  and  covenants. 

The  principle  of  an  estoppel  being  created  by  the  opera- 
tive words  of  a  conveyance,  without  reference  to  any  recital 
or  covenants  which  it  may  contain,  originates  in  the  relation 
between  landlord  and  tenant  as  established  by  the  common 
law;  and  all  the  cases  in  the  books,  grounded  on  such  rela- 
tion, concur  to  prove,  that  if  a  lessor  by  indenture  has  no 
estate  in  the  land  at  the  time  of  making  the  lease,  but  after- 
wards acquires  it  by  purchase  or  descent,  still  it  is  a  valid 
lease  by  estoppel,  and  the  lessor  will  not  be  allowed  to  shew 
that  he  had  no  estate  in  the  premises  when  the  indenture  of 
lease  was  executed ;  and  if  a  man  take  a  lease,  by  indenture, 
of  his  own  land,  of  which  he  has  an  estate  in  fee,  he  cannot 
claim  the  fee  during  the  continuance  of  the  term,  but  is 
constrained  to  admit  the  lessor  to  be  the  owner,  contrary  to 
the  truth  of  the  case.  The  following  reasons  have  been 
given  in  support  of  the  decisions  resting  upon  this  principle : 
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"The  title  of  the  lessee  is  in  fact  the  title  of  the  lessor. 
He  comes  in  by  virtue  of  it,  holds  by  virtue  of  it,  and  rests 
upon  it  to  maintain  and  justify  his  possession.  It  is  a  part 
of  the  very  essence  of  the  contract,  under  which  he  claims 
that  the  paramount  ownership  of  the  lessor  should  be  , 
acknowledged  during  the  continuance  of  the  lease,  and 
possession  shall  be  surrendered  at  its  expiration.  He 
cannot  be  allowed  to  controvert  the  title  of  the  lessor  with- 
out disparaging  his  own,  and  he  cannot  set  up  the  title  of 
another  without  violating  the  contract  by  which  he  obtains 
and  holds  possession,  and  breaking  that  faith  which  he  has 
pledged,  and  the  obligation  of  which  is  still  continuing  and 
in  full  operation." 

I  think  a  similar  rule  cannot  be  applied  to  a  conveyance 
in  fee  by  way  of  bargain  and  sale  for  a  valuable  considera- 
tion, because  the  agreement  between  the  parties  created  by 
such  a  deed  is  essentially  different  in  its  nature  from  a 
lease.  By  a  deed  of  bargain  and  sale  the  vendor  sells  and 
transfers  his  whole  estate  and  interest  in  the  land  to  the 
vendee,  his  heirs  and  assigns  for  ever;  and  consequently 
the  vendee  has  no  remainder  or  future  right  of  possession, 
and  no  reciprocity  of  interest  exists  between  the  parties  to 
such  a  conveyance.  A  deed  of  bargain  and  sale  conveys 
no  greater  estate  to  the  vendee  than  the  vendor  actually  has 
at  the  time  of  the  sale,  and  if  he  had  no  legal  estate  in  the 
premises  then,  but  afterwards  acquires  it,  and  sells  and 
conveys  it  by  deed  of  bargain  and  sale  to  a  third  person, 
without  notice,  I  am  not  aware  of  any  decision  in  a  court 
of  law  or  equity,  or  any  principle  in  either,  which  would 
estop  such  a  vendee  from  shewing  the  truth  in  support  of 
his  title.  I  think  there  are  decided  cases  to  prove  that  he 
may.  The  first  case  which  I  shall  mention  is  Goodtitle  ex 
dem.  Norris  et  al.  v.  Morgan  et  al.  (I  T.  R.  755).  There 
were  two  mortgages  given  by  the  same  person,  of  the  same 
premises,  to  two  different  creditors.  The  mortgagor  had 
not  the  legal  estate  in  him  when  he  executed  the  first 
mortgage,  but  he  had  when  he  gave  the  second  mortgage. 
The  ejectment  was  brought  by  the  second  mortgagee,  who, 
when  he  took  his  mortgage  had  no  notice  of  the  prior 
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mortgage.  It  was  decided  that  the  person  having  the  legal 
e  si  ate  in  such  circumstances  must  prevail.  Ashhurst,  J., 
said,  u  No  man  ought  to  be  so  absurd  as  to  make  a  pur- 
chase without  looking  at  the  title  deeds ;  if  he  is,  he  must 
take  the  consequence. of  his  own  negligence."  Buller,  J., 
said,  "  Here  the  defendants  took  mortgages  without  en- 
quiring into  the  title  deeds.  The  subsequent  mortgagee  is  a 
purchaser  without  notice,  and  as  he  has  taken  the  title  deeds 
he  has  the  better  title." 

Right  ex  dem.  Jeffreys,  et  al.  v.  Bucknel  et  al.  (2  B.  & 
Ad.  278),  was  decided  on  the  same  principle.  A., 
having  an  equitable  fee  in  certain  lands,  mortgaged  the 
same  to  B.  by  deed  of  lease  and  release  in  fee.  The 
release  recited  that  A.  was  legally  or  equitably  entitled  to 
the  premises  conveyed,  and  the  releasor  covenanted  that  he 
was  lawfully  or  equitably  seised  in  his  demesne  of  and  in 
the  premises,  or  otherwise  entitled  to  the  same.  A.  had 
not  the  legal  estate  at  the  time  of  the  conveyance,  but  some- 
time afterwards  it  was  conveyed  to  him ;  he  then  sold  and 
conveyed  the  estate  for  a  valuable  consideration  to  C.  B. 
then  brought  an  ejectment  against  C,  who  held  under  the 
subsequent  conveyance.  The  Court  of  King's  Bench,  held, 
first,  that  there  being  in  the  deed  of  lease  and  release  to 
B.  no  precise  and  certain  averment"  of  any  seisin  in  fee  in 
A.,  but  only  a  recital  and  covenant  that  he  was  legally  or 
equitably  entitled,  he  was  not  thereby  estopped  from  setting 
up  the  legal  estate  acquired  by  him  after  the  execution  of 
the  release.  2ndly,  that  the  release  did  not  of  itself  operate 
as  an  estoppel  by  the  words  u  granted,  bargained,  sold, 
aliened,  remised,  and  released,"  because  the  release  passed 
nothing  but  what  the  releasor  had  at  the  time  of  the  con- 
veyance, and  A.  had  not  the  legal-  estate  in  the  premises 
then,  and  consequently  did  not  pass  it  to  B.  3rdly,  that 
this'  case  did  not  fall  within  the  rule  that  a  mortgagor  cannot 
dispute  the  title  of-  his  mortgagee,  because  C.  claimed,  as  a 
bond  fide  purchaser  for  a  valuable  consideration,  without 
notice,  a  legal  estate,  which  was  not.  in  A.  at  the  time  of 
the  mortgage  to  B.  This  case  in  2  B.  &  Ad.  recog- 
nises the  principle  established  in  1  T.  R.  755,  namely,  that  a 
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subsequent  purchaser  for  a  valuable  consideration,  without 
notice,  is  not  estopped  to  shew  that  the  vendor  acquired  the 
legal  estate  which  he  sold  and  conveyed  by  the  second 
deed  after  the  first  deed  was  executed.  I  think  the  second 
purchaser,  under  such  circumstances,  has  every  right  in  foro 
CGnscienticB  to  make  such  a  defence ;  because  the  first  pur- 
chaser either  knew  that  the  vendor  had  no  legal  title,  and 
therefore  took  the  deed  at  his  own  risk,  or  he  neglected  to 
examine  the  title  altogether,  and  therefore  ought  to  suffer 
the  consequences  of  his  own  negligence. 

There  is  also  a  case  in  1  Ad.  &  E.  531,  which  appears 
to  me  to  have  a  direct  bearing  on  the  question  now  under 
consideration  ;  I  allude  to  the  case  of  Doe  ex  dem.  Oliver 
v.  Powell  et  al.  On  the  trial  of  the  ejectment,  it  appeared 
in  evidence  that  the  lessor  of  the  plaintiff  claimed  under  a 
sale  of  the  premises  made  to  him  by  the  assignees  of  a 
bankrupt  of  the  name  of  Pope,  to  whom  they  had  been 
conveyed  in  1818,  before  his  bankruptcy,  by  the  Tredegar 
Wharf  Company.  It  also  appeared  that  the  defendant 
claimed  the  premises  under  a  conveyance  to  himself,  which 
was  made  by  the  same  company  six  years  after  the  first 
conveyance  to  Pope.  The  defendants  offered  evidence  at 
the  trial  to  prove  that  at  the  time  of  the  conveyance  to  the 
first  purchaser  in  ISIS  there  was  an  outstanding  legal 
estate  in  a  trustee  for  the  company,  and  that  the  company 
therefore  had  no  legal  estate  to  convey  to  Pope  in  1818,  but 
that  afterwards,  in  1824,  they  acquired  the  legal  estate  and 
conveyed  it  to  the  defendants.  The  learned  judge  who 
presided  at  the  trial  refused  to  receive  the  evidence,  on  the 
ground  that  the  defendants  ought  not  to  be  allowed  to 
impeach  the  title  of  the  company,  under  whom  they  claimed 
the  title  which  they  wished  to  set  up  in  opposition  to  that 
of  the  lessor  of  the  plaintiff.  The  jury  therefore  found  a 
verdict  for  the  plaintiff* ;  and,  in  the  succeeding  term,  the 
court  granted  a  rule  nisi  to  shew  cause  why  a  new  trial 
should  not  be  had. 

Upon  the  argument  in  banc,  it  was  contended  on  the 
part  of  the  plaintiff  that  the  evidence  offered  by  the 
defendants  at  the  trial  was  altogether  inadmissible,  and 
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that  the  defendants  were  estopped  to  dispute  the  title  of  the 
company  from  whom  they  themselves  claimed.  On  the 
part  of  the  defendants  it  was  insisted  that  they  had  a  right 
to  shew  that  the  company  held  no  legal  estate  in  the  pre- 
mises in  1818,  when  they  conveyed  to  the  lessor  of  the 
plaintiff,  it  was  at  the  same  time  admitted  by  the  counsel 
for  the  defendants  that  the  vendee  can  never  be  allowed  to 
say  the  vendor  had  no  title,  either  at  the  time  the  deed  was 
executed,  or  subsequently ;  but  he  insisted  that  the  vendee 
may  shew  that  the  vendor  had  no  legal  title  before  he  execu- 
ted the  conveyance  under  which  the  vendee  claims  the  estate. 
The  court  granted  a  new  trial,  and  said  the  evidence  offered 
by  the  defendants  at  the  trial  ought  to  have  been  received. 
They  observed  the  outstanding  term  might  have  been  called 
in  between  1818  and  1824,  so  that  the  company  might  have 
had  a  good  title  at  the  latter  period,  and  a  bad  one  at  the 
former.  These  cases  go  to  prove  that  a  deed  of  bargain  and 
sale  is  essentially  different  in  its  nature  and  quality  from  a 
lease,  because  in  a  bargain  and  sale  there  must  be  an 
actual  use  created,  as  well  as  a  seisin  to  support  it ;  and, 
therefore,  a  person  who  cannot  stand  seised  to  a  use  cannot 
transfer  lands  by  deed  of  bargain  and  sale.  Now  it  is 
quite  clear  that  a  man  who  has  no  legal  estate  whatever  in 
the  land  cannot  stand  seised  of  it  to  the  use  of  another; 
and  therefore  no  use  could  be  executed  by  virtue  of  the 
Statute  of  Uses,  21  Hen.  VIII.  eh.  10,  and  no  transfer  of  any 
estate  would  follow  a  conveyance  by  him.  On  the  other 
hand,  a  lease,  from  its  legal  character  and  nature,  may  have 
the  effect  to  convey  an  estate  in  land  by  way  of  estoppel, 
which  the  lessor  had  not  at  the  time  of  making  the  lease, 
but  which  he  acquired  afterwards  ;  and,  according  to  tech- 
nical phraseology,  such  a  subsequent  estate  will  feed  the 
estoppel  ;  or,  in  other  words,  "such  a  lease  conveys  by  con- 
clusion an  estate  to  the  lessee,  although  the  lessor  have  no 
estate  when  he  made  the  lease,  but  acquired  it  afterwards. 
The  conveyance  by  deed  of  feoffment,  with  livery  of  seisin, 
produces  a  similar  legal  effect.  To  make  a  good  and  valid 
feoffment  nothing  is  wanting  but  bare  possession ;  anji  a 
freehold,  or  fee  simple,  by  disseisin  of  the  legal  owner,  may 
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pass  by  it,  although  the  feoffor,  in  fact,  was  neither  the  one, 
nor  the  other  when  he  executed  the  deed. — Popb.  39;  Lit. 
Rep.,  611,  and  Co.  Lit.  330  6.  The  feoffment  bars 
and  precludes  the  feoffor  from  all  future  right  and  interest 
and  all  possibility  of  right,  and  estops  him  from  saying, 
under  the  circumstances,  that  he  had  no  estate  at  the  time 
of  the  conveyance. — Shep.  Touch.  204. 

The  third  objection  on  the  part  of  the  defendant  is,  "  that 
neither  the  recital  nor  covenants  in  the  deed  create  an 
estoppel." 

There  are  certain  established  principles  to  be  found  in 
the  decisions  of  courts  of  common  law,  as  well  as  equity, 
which  require  to  be  well  considered  as  regards  recitals 
in  deeds  and  other  written  instruments  before  a  con- 
clusive opinion  can  be  correctly  formed  respecting  any 
particular  case.  It  is  not  every  recital  in  a  deed  which 
amounts  to  an  estoppel,  but  such  only  as  clearly  contains 
certain  essential  and  material  allegations  relative  to  the 
particular  object  of  enquiry.  It  is  stated  in  Co.  Lit.  352 
6,  that  "  every  estoppel,  because  it  concludeth  a  man  to 
allege  the  truth,  must  be  certain  to  every  intent,  and  not 
to  be  taken  by  agreement  or  inference."  It  is  said  in  Hob. 
130,  that  "  an  estoppel  ought  to  be  certain  and  affirmative." 
In  Cro.  Eliz.  362,  that  "  a  recital  in  a  deed  shall  not  estop, 
unless  it  be  of  a  particular  fact." 

These  rules  of  construction  should  be  adhered  to,  in  order 
to  decide  a  question  of  this  kind  according  to  law,  because 
they  form  a  part  of  the  common  law,  and  as  such  are 
binding  on  the  court.  The  recital  in  the  deed  from  Wil- 
liam Hazelet  to  the  lessor  of  the  plaintiff  is  in  the  following 
words  :  "  which  lot  was  granted  by  the  Crown  to  Joseph 
Hazelet,  now  deceased,  and  he,  the  said  William  Hazelet, 
being  the  eldest  son  and  heir  to  him  the  said  Joseph 
Hazelet ;  a  more  full  description  may  be  had  of  said  lot 
number  eleven  by  reference  being  made  to  the  Surveyor 
General's  books  at  York." 

In  this  recital  William  Hazelet  does  not  allege  that  his 
father  ever  received  a  grant  from  the  Crown  of  the  lot  "  in 
fee  ;"  he  merely  alleges  the  land  was  u  granted  "  by  the 
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Crown  to  Joseph  Hazelet,  who  was  then  deceased.  There 
^is  therefore  no  affirmation  of  a  seisin  in  fee  by  his  father, 
unless  such  affirmation  be  contained  in  the  word  "  granted," 
and,  in  my  opinion,  it  would  be  improper  to  infer  so  im- 
portant a  fact  from  so  indefinite  a  term.  The  word  "  grant," 
in  its  legal  signification,  is  as  frequently  and  as  properly 
applied  to  conveyances  for  life,  or  for  years,  as  to  convey- 
ances in  fee.  It  may  be  said,  if  the  recital  is  construed  in 
connexion  with  the  habendum  in  the  deed,  it  is  reasonable 
to  suppose  William  Hazelet  intended  to  allege  that  his 
father  was  seised  in  fee.  On  the  other  hand,  however,  if 
the  covenant  for  title  which  immediately  follows  the  re- 
cital be  read,  it  will  then  appear  that  he  could  not  have 
inherited  the  estate  in  fee  from  his  father,  because  he  pro- 
fesses in  the  covenant  to  hold  the  estate  with  his  wife. 
If  the  recital,  therefore,  be  construed  by  the  aid  of  other 
parts  of  the  deed,  you  are  left  to  guess  at  the  grantor's 
meaning,  and  to  balance  probabilities  between  conflicting 
parts  in  the  same  instrument.  Such  a  course,  I  think,  is 
not  sustained  by  authority.  This  recital  does  not  appear 
to  me  to  be  certain  to  any  intent ;  but,  to  constitute  an 
estoppel,  it  should  be  certain  to  every  intent,  according  to 
the  doctrine  established  and  acted  upon  in  Westminster 
Hall,  to  which  I  have  alluded. 

I  will  now  examine  the  covenant  for  title  as  stated  in  the 
deed.  That  covenant,  in  terms,  is  applicable  both  to 
William  Hazelet  and  Mary  his  wife,  but  not  to  William 
Hazelet  alone.  This  appears  quite  evident  from  the  words 
of  the  covenant  itself,  which  are  the  following:  "  And  the 
said  parties  of  the  first  part,  their  heirs  and  assigns,  do 
covenant,  grant  and  agree  to  and  with  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  that  they  the  said  parties 
of  the  first  part  are  the  true,  lawful  and  rightful  owners  of 
all  and  singular  the  said  lot  No.  11,  and  premises  above 
mentioned,  with  the  appurtenances,  and  every  part  and 
parcel  thereof;  and  now  are  lawfully  and  rightfully  seised 
in  their  own  right  of  a  good,  sure,  perfect,  absolute  and 
indefeasible  estate  of  inheritance  in  fee  simple  of  and  in 
the  premises  hereby  granted,  bargained  and  sold,  without 
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any  condition,  limitation  of  use  or  uses,  or  any  other  matter 
or  thing  to  alter,  charge,  change,  encumber  or  defeat  the 
same." 

In  the  premises  of  the  deed,  William  Hazelet  and  Mary 
his  wife  are  stated  to  be  parlies  of  the  first  part,  and  Gideon 
Tiffany  to  be  the  party  of  the  second  part ;  and  there  can  be 
no  doubt  it  was  originally  intended  that  all  of  the  three 
persons  so  named  should  execute  the  deed.  Why  the  wife 
of  Hazelet  did  not  sign  it  does  not  appear  by  the  evidence. 
The  words  of  the  covenant,  however,  remain  as  they  were 
first  written,  and  relate  both  to  the  husband  and  wife,  under 
the  description  of  the  parties  of  the  first  part,  and  expressly 
allege  that  they  were  the  owners  in  fee  of  the  land  in 
question  at  the  time  the  deed  was  executed.  There  is 
nothing  in  the  testimony  given  at  the  trial  to  shew  when 
the  husband  and  wife  acquired  the  ownership  of  the  land ; 
although  that  fact  appears'  to  me  to  have  an  important 
bearing  on  this  case.  If  they  acquired  the  estate  after 
marriage,  they  are  not  joint  tenants,  and  the  husband  had 
no  estate  whatever  in  fee  which  he  could  convey  by  a  deed 
executed  by  himself  alone,  as  this  one  is.  The  husband 
and  wife  are  considered  in  law  but  one  person,  and  neither 
of  them  is  seised  of  any  particular  part  of  an  estate  in  fee 
which  comes  to  them  after  the  marriage.  Unlike  joint 
tenants,  each  of  them  is  said  to  be  seised  per  tout,  and  not 
per  my,  and  the  whole  estate  belongs  to  both  and  to  each 
of  them  at  the  same  time.  The  wife  is  the  owner  of  the 
whole  estate,  and  so  is  the  husband  ;  and  the  legal  conse- 
quence of  such  a  peculiar  holding  is,  that  neither  the 
husband  nor  wife  can  alone  convey  any  part  of  the  estate 
during  the  continuance  of  the  marriage.  Co.  Lit.  187  u ; 
2  Lev.  39  ;  2  W.  Bl.  1211  ;  5  T.  R.  654. 

If  it  therefore  be  understood  that  they  acquired  the  estate 
after  marriage,  the  covenant  cannot  be  an  estoppel,  because 
the  truth  would,  in  such  case,  appear  in  the  covenant  itself, 
— namely,  that  the  husband  had  no  estate  in  fee  to  convey, 
and,  consequently,  conveyed  none. 

Supposing  they  acquired  a  joint  estate  in  the  premises 
before  marriage,  they  were  of  course  joint  tenants  then,  and 
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the  subsequent  marriage  did  not  alter  the  character  of  the 
estate,  but  they  would  continue  to  be  joint  tenants  after  the 
marriage. — 2  Cruise  511.  In  the  latter  view  of  the  case,  it 
must  be  conceded  that  the  husband  would  have  a  legal 
right  to  sell  and  convey,  by  his  own  deed,  the  undivided 
moiety  of  the  whole  estate,  but  no  more  ;  and,  admitting 
this  to  be  the  correct  view  of  it,  I  think  the  covenant  is  no 
estoppel,  because  the  premises,  together  with  the  granting 
or  operative  part  of  the  deed,  clearly  prove  that  the  husband 
and  wife  intended  to  make  a  joint  conveyance  of  the  whole 
estate  ;  but  the  covenant,  with  equal  certainty,  proves  that 
the  husband  had  only  a  part  of  the  estate,  at  most.  It 
therefore  appears  by  the  deed  itself  that  William  Hazelet 
was  not  the  owner  of  the  whole  lot,  and  had  no  right  to 
convey  it,  by*deed  of  bargain  and  sale,  at  the  time  the  deed 
was  executed. 

I  think  the  covenant  cannot  be  properly  construed  to  be 
an  estoppel  in  any  possible  way,  and  the  recital  is  altogether 
too  vague  and  uncertain  to  be  entitled  to  that  character. 
The  rules  of  construction  adopted  by  courts  of  justice  for- 
bid the  assistance  of  inference  or  argument  to  supply  its 
defects,  even  if  it  were  possible  to  do  so,  but  I  think  it 
is  not. 

1  have  no  doubt  the  doctrine  of  estoppel  had  its  origin  in 
the  relation  of  landlord  and  tenant,  and  it  appears  to  be 
somewhat  reasonable  when  confined  to  that  relation  ;  but, 
when  you  attempt  to  extend  it  to  the  vendor  and  vendee  of 
a  real  estate,  its  reasonableness  altogether  vanishes.  While 
the  tenant  has  the  enjoyment  and  advantage  of  the  use  of 
the  land,  and  remains  undisturbed  in  his  possession,  he  can 
have  no  good  reason  to  dispute  the  title  of  his  landlord. 
While  he  has  the  whole  benefit  of  all  he  bargained  for,  he 
can  have  no  just  grounds  of  complaint,  whether  the  land- 
lord in  point  of  fact  be  the  owner  or  not.  The  situation  of 
the  vendee  of  an  estate  is  essentially  different.  It  is  im- 
portant for  him  to  have  the  legal  title.  If  that  fail,  he  has 
not  what  he  bargained  for,  and  for  which  he  paid  his 
money.  The  bare  possession  and  use  of  the  land  are  but 
secondary  objects  with  him  ;  it  is  the  title  which  gives  him 
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the  principal  value  of  the  estate,  by  enabling  him  to  sell  or 
exchange  it  with  facility  and  advantage.  It  is  all  impor- 
tant for  him  to  see  that  his  vendor  has  a  legal  title  when  he 
executes  the  conveyance  ;  and  it  follows,  as  a  natural  con- 
sequence, that  he  should  have  the  right  to  prove,  in  a  court 
of  justice,  that  his  title  was  legal  when  he  acquired  it,  and 
that  his  vendor  had  no  legal  right  to  convey  it  to  a  prior 
purchaser.  He  should  always  be  allowed  to  shew  the  real 
state  of  the  title  which  the  vendor  had  when  he  sold  the 
land.  The  cases  which  I  have  cited  sustain  this  principle, 
and  are  founded  on  natural  justice.  If  the  purchaser  has 
the  folly  to  accept  of  a  deed  of  conveyance  containing 
recitals  and  covenants,  which,  according  to  the  established 
rules  of  law,  prevents  him  from  shewing  the  truth  of  the 
case — or,  in  other  words,  estops  him — that  is  his  own  fault, 
and  he  must  abide  the  consequence. 

I  think  the  present  defendant  is  not  so  circumstanced. 
No  part  of  the  deed,  in  my  opinion,  estops  him  from  shew- 
ing the  truth  in  support  of  what  appears  to  me  to  be  an 
honest  claim.  I  am  convinced,  from  the  facts  of  the  case, 
that  the  lessor  of  the  plaintiff  was  well  aware  the  patent 
from  the  crown  had  not  been  issued  when  he  took  the  con- 
veyance from  Hazelet,  and  therefore  he  received  a  deed 
of  an  estate  which  he  knew  belonged  to  the  king.  On  the 
other  hand,  the  defendant  found  the  king's  patent  with 
Hazelet,  and  made  every  reasonable  enquiry  to  ascertain 
whether  any  prior  conveyance  had  been  executed,  and 
heard  of  none.  There  was  no  one  in  possession  of  the  land. 
It  appears  to  me  the  defendant  was  a  bond  fide  purchaser 
for  a  valuable  consideration,  without  notice,  and  I  think 
that  the  general  policy  of  our  law  relative  to  vendors  and 
purchasers  is  decidedly  in  his  favour,  and  I  therefore  think 
the  defendant  is  entitled  to  a  new  trial  without  costs. 

Macaulay,  J. — I  cannot  distinguish  this  case  from  the 
principles  assumed  in  Doe  ex  dem.  Hennessy  v.  Myers. 
The  recent  decision  reported  in  2  B.  &  Ad.  278  evinces  the 
inclination  of  the  court  to  abridge,  as  much  as  possible, 
the  odious  application  of  estoppels  against  the  justice  of 
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cases ;  but,  adopting  the  rale  therein  approved,  and  apply- 
ing it  to  the  facts  of  the  case  before  us,  it  would  rather 
support  than  weaken  it  in  aid  of  the  plaintiff.  General 
expressions  in  recitals  to  deeds  are  thought  lightly  of — par- 
ticular recitals  are  allowed  to  possess  influence.  Now  here 
the  conveyance  is  by  indenture  inter  partes,  under  seal, 
in  which  the  grantor  expressly  states  that,  the  lot  was 
granted  by  the  Crown  to  Joseph  Hazelet  deceased,  he 
being  the  eldest  son  and  heir,  and  that  a  more  full  descrip- 
tion might  be  had  at  the  Surveyor-General's  office.  The 
instruments  afterwards  contain  unqualified  covenants  of 
seisin  in  fee,  and  for  quiet  enjoyment  and  further  assu- 
rance. 

Judgment  for  the  plaintiff,  Sherwood  J.  dissenting. 


Mitchel  v.  Thompson  and  Rex  v.  McKreavy  et  al. 

Forcible  entry  and  detainer — Inquisition  under  6  H.  VIII.  ch.  9. 

An  inquisition  for  a  forcible  entry,  taken  under  6  H.  VIII.  ch.  9,  must 
shew  what  estate  the  party  expelled  had  in  the  premises ;  and  if  it  do 
not  the  inquisition  will  be  quashed,  and  the  court  will  award  restitution. 
The  inquisition  is  also  bad  if  it  appear  to  the  court  that  the  defendant 
had  no  notice,  or  that  any  of  the  jury  had  not  lands  or  tenements  to  the 
value  of  forty  shillings,  or  that  the  party  complaining  was  sworn  as  a 
witness. 

Mitchell  v.  Thompson.  - 
Certiorari  to  William  Thompson,  Esq.,  tested  last  of 
Easter,  returnable  in  Michaelmas  term,  directing  him  to 
return  the  plaint  tried  before  him  against  Lewis  Evans, 
Alexander  McKreavy  and  Peter  Page,  and  other  malefactors 
unknown,  on  the  complaint  of  George  Tayler,  in  a  plea  of 
forcible  entry  an,d  detainer.  Returned,  12th  of  June  under 
the  justice's  seal,  and  annexed  to  the  return  were — 

First — The  original  information  of  George  Tayler,  sworn 
on  the  14th  of  February,  1837  ;  that  on  the  13th  of  February 
Charles  Mitchell  with  Col.  Ad  am  son,  came  to  his  house 
(not  said  on  what  lot),  and  that  Mitchell  by  promises  and 
threats  endeavored  to  induce  him  to  leave  the  premises ; 
that  he  declined,  and  that  Mitchell  ordered  up  his  team, 
and  took  complainant's  oxen  and  sled,  and  took  his  furni- 
ture and  family, -and  removed  them  to  some  distance,  and  * 
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left  them  in  the  street ;  that  seven  days  previous,  one  Fer- 
gusson,  Alexander  McKreavy,  Lewis  Evans,  and  Peter 
Page,  had  been  in  the  house  of  complainant,  and  refused 
to  leave  when  ordered  ;  that  complainant  seeing  so  many 
persons  there,  and  that  they  were  determined  to  put  him 
out  of  the  premises,  left  the  place  from  fear,  (did  not  say 
when),  being  apprehensive  that  they  would  do  some  injury. 

Secondly — An  inquisition,  taken  in  the  township  of 
Toronto,  on  the  20th  of  February,  by  twelve  jurors,  finding 
that  George  Tayler,  long  since  lawfully  and  peaceably  was 
possessed  of  and  in  one  messuage,  with  the  appurtenances, 
in  the  township  of  Toronto,  and  his  said  possession  so  con- 
tinued until  Lew's  Evans,  Alexander  McKreavy  and  Peter 
Page,  all  of  &c,  and  other  malefactors  unknown,  on  the 
13th  day  of  February  aforesaid,  with  strong  hand  and 
armed  power,  into  the  messuage  aforesaid,  with  the  appur- 
tenances aforesaid,  did  enter  and  him  thereof  dispossess 
and  with  strong  hand  expel,  and  him  the  said  George 
Tayler  so  dispossessed  and  expelled  from  the  said  mes- 
suage, &c,  from  the  13th  day  of  February  until  the  taking 
of  the  inquisition,  with  like  strong  hand  and  armed  power, 
did  keep  out,  and  do  yet  keep  out,  to  the  great  dis- 
turbance of  the  peace,  and  against  the  statute,  &c;  and 
then  concluded  thus  : — "  We,  whose  names  are  hereunto 
set,  being  the  jurors  aforesaid,  do,  upon  the  evidence  now 
produced  before  us,  find  the  inquisition  aforesaid  true." 
Signed  and  sealed  by  the  twelve  jurors  and  the  magistrate. 

Neither  the  information  nor  the  inquisition  said  where 
the  premises  were. 

The  motion  was  to  quash  the  conviction  (the  justice 
returned  nothing  more  than  above). 

Affidavits  were  filed:  — of  Alexander  Proudfoot,  that  the 
justice  refused  to  delay  till  the  defendant's  witnesses  could 
be  sent  for. 

Of  Lewis  Evans,  that  Tayler  on  the  13th  went  willingly 
and  no  force  was  used. 

Of  Col.  Adamson,  denying  any  force. 

Of  John  Fergusson,  denying  the  force. 

Of  Alexander  McKreavy,  denying  any  force  ;  that  Tayler 
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went  freely  ;  that  heremained  in  possession  as  tenant  under 
a  written  lease  or  agreement  from  Charles  Mitchell,  until 
Monday  the  20th  of  February,  when  he  was  dispossessed 
by  a  constable  and  Mr.  Thompson  the  justice,  and  a  num- 
ber of  persons,  under  some  order  from  the  sheriff. 

Of  James  Morgan,  the  foreman  of  the  jury,  who  said  that 
he  was  asked  by  the  constable  to  sit  as  a  juryman  in  the 
case  against  Charles  Mitchell ;  that  he  stated  he  was  not  a 
freeholder  ;  that  Mr.  Capreol  said  that  made  no  difference, 
on  which  he  went,  and  was  sworn  foreman,  when  a  verdict 
uqas  given  against  Charles  Mitchell  No  mention  was  made 
of  Charles  Mitchell  in  the  inquisition. 

Another  affidavit  of  James  Morgan  that  he  understood 
Charles  Mitchell  had  not  been  notified  to  attend  ;  that  the 
jury  found  a  verdict  against  Mr.  Mitchell  (not  the  fact), 
and  that  Mr.  Thompson  gave  authority  to  restore  Tayler  lo 
possession  ;  that  Tayler,  Peter  Thomas  and  J.  Rambs  were 
examined  as  witnesses. 

Of  Peter  Page,  that  he  had  no  notice  to  attend,  and  did 
not  attend,  and  was  not  aware  of  any  proceedings  being 
had. 

Of  Lewis  EvanSj  to  the  same  effect. 

Of  Alexander  McKreavy,  to  the  same  effect. 

Of  Charles  Mitchell;  that  in  July  1836,  he  put  George 
Tayler  in  possession  ;  that  he  was  to  give  or  receive  a 
fortnight's  notice  to  quit,  and  that  he  had  leave  to  crop  the 
land  on  shares;  that  the  premises  belonged  to  Mrs.  Jones,  to 
whom  deponent  was  then  agent,  and  whom  he  had  since 
married  ;  that  in  two  ejectments  her  title  to  the  land  was 
affirmed  by  juries,  against  one  Capreol ;  that  hearing 
Tayler  intended  to  put  Capreol  in  possession,  deponent,  on 
the  11th  of  February,  gave  him  a  written  notice  to  quit ; 
that  on  the  13th  of  February,  Tayler  gave  up  possession  to 
the  deponent,  who  put  Alexander  McKreavy  in  possession 
as  tenant ;  that  on  Sunday  the  19th  of  February,  he  heard 
from  one  Fergusson  that  Mr.  Thompson,  the  justice,  told 
him  that  on  the  next  day  they  were  going  to  have  a  jury 
at  Port  Credit,  to  enquire  of  some  matters  respecting  depo_ 
nent;  that  on  Tuesday  following  deponent  learned  that 
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McKreavy  had  been  dispossessed,  and  Tayler  put  in,  who 
had  since  given  possession  to  Capreol.  Denied  using  any 
force. 

An  affidavit  of  Charles  Cameron,  the  constable  ;  that  on 
the  20th  of  February,  he  went  to  the  premises  in  the  plead- 
ings in  this  cause  mentioned,  and  informed  Alexander 
McKreavy  and  others  that  on  the  20th  of  February  (same 
day)  a  jury  would  attend  to  enquire  into  the  complaint  of 
George  Tayler  against  certain  persons,  for  a  forcible  entry 
upon  his  premises  (distant  about  one  mile  from  the  place 
of  trial). 

Of  John  Moule,  that  on  the  3rd  of  February  he  served 
Tayler  with  an  ejectment,  at  the  suit  of  Capreol,  and  that, 
on  the  6th  of  February,  Tayler  attorned  to  Capreol ;  and  the 
attornment  was  shewn  at  the  foot  of  the  declaration, whereby 
Tayler  attorned  tenant  to  Capreol  for  the  premises  set  forth 
in  the  declaration,  (none  being  described  in  the  declara- 
tion.) 

On  the  20th  day  of  February,  Mr.  Thompson  made  a 
writ  to  the  sheriff,  reciting  the  inquisition  truly,  and  com- 
manding him  to  restore  Tayler  to  possession.  (Not  naming 
the  premises). 

The  information  and  complaint  was  against  Mitchell ; 
the  inquisition  was  against  Evans,  McKreavy  and  Page, 
and  other  malefactors  unknown.  The  certiorari  was  con- 
formable to  the  inquisition. 

The  motion  for  certiorari  was  to  return  the  record  of 
inquisition  for  forcible  entry,  on  the  complaint  of  George 
Tayler,  specifying  no  defendant  by  name. 

The  notice  of  motion  for  certiorari  served  on  the  justice 
was  by  Charles  Mitchell,  and  was  specific  of  motion  for 
certiorari  of  all  inquisitions  and  proceedings  against  him 
for  forcible  entry.  The  summons  to  the  jurors  mentioned 
no  person  by  name  as  charged  with  the  forcible  entry. 

The  writ  of  restitution  mentioned  the  three  persons  as 
found  guilty  by  the  inquisition  of  the  forcible  entry. 

Robinson,  C.  J. — I  think  Tayler  stood  in  that  situation 
that  he  might  complain  of  a  forcible  entry  by  Mitchell, 


654        queen's  bench,  Michaelmas  term,  i  vic. 

that  is,  he  was  not-a  servant,  having  bare  custody  (within 
sec.  32  of  Hawkins  B.  64);  but  a  tenant  from  year  to  year, 
bound  to  go  out  on  fourteen  days'  notice,  and  to  whom 
that  notice  was  not  given. 

I  think  the  inquisition  is  properly  before  us,  so  that  we 
have  jurisdiction  over  it.  The  certiorari  is  to  return  the 
inquisition.  Then  it  is  Mitchell  who  moves  to  quash  it. 
I  do  not  see  that  a  writ  of  re-restitution  is  moved  for. 

The  person  dispossessed  by  the  restitution  was  McKreavy, 
tenant  of  Mitchell,  and  he  only  could  be  restored.  But  I 
think  Mitchell  has  an  interest  in  the  proceeding  that  entitles 
him  to  move  against  the  inquisition  :  his  tenant  might  not 
choose  to  do  it. 

The  inquisition  follows  closely  the  form  in  Burn's  Jus- 
tice. It  is  bad  on  authority  of  cases,  for  not  saying  what 
interest  Tayler  held.  I  see  nothing  else  wrong  on  the  face 
of  it.  In  case  of  inquisition  by  a  jury,  I  think  the  evidence 
need  not  be  stated  as  in  a  conviction,  nor  that  it  was  given 
in  presence  of  the  defendant,  nor  that  the  defendant  was 
summoned.  As  to  the  merits  of  the  transaction,  we  have 
no  jurisdiction,  I  think,  to  try  on  affidavits  what  the  jury 
have  found  on  their  oaths.  If  the  defendants  meant  to 
traverse  the  force,  they  should  have  tendered  a  traverse  in 
writing,  and  I  apprehend,  may  yet.  do  so,  and  then  it  will 
be  tried  here  by  a  jury.  But  if  the  proceedings  have  been 
irregular,  this  court  may  quash  the  inquisition  and  restore  the 
party  dispossessed.   I  apprehend  they  have  been  irregular: 

First,  Because  no  notice  was  given  to  Mitchell,  who 
was  complained  of. 

Secondly,  Nor  to  those  found  guilty,  except  McKreavy ; 
wherefore  they  could  not  defend  themselves,  and  could  not 
supersede  restitution  by  a  certiorari  or  traverse,  and  had  no 
chance  to  avoid  losing  their  possession.  They  have  not 
been  heard  ;  couldx  not  challenge  the  jury  ;  and  one  seems 
to  have  been  disqualified  (the  foreman).  The  justice  held 
the  inquisition  off  the  premises  (as  he  might),  but  the 
defendants  were  neither  summoned  nor  notified  of  time  or 
place,  and  he  refused  to  wait  till  their  evidence  could  be 
procured. 
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The  complaint  is  the  foundation  of  this  proceeding,  and 
this  charged  the  forcible  entry  (by  implication)  on  Charles 
Mitchell :  he  should  have  been  summoned  and  heard  before 
restitution  ;  and  his  tenant  cannot  be  dispossessed,  because 
the  jury  find  other  persons  guilty  of  a  forcible  entry,  who 
have  not  been  summoned. 

This,  in  the  whole  complexion  of  the  case,  is  a  palpable 
contrivance  by  Tayler,  in  fraud  of  his  landlord,  to  defeat 
the  recovery  in  ejectment  against  Capreol  and  let  him  into 
possession.  The  attornment  of  tenant  is  taken  apparently 
with  knowledge  of  McKreavy,  who  knew  all  the  facts. 

Rex  v.  M'Kreavy  et  al. 
—  * 

The  facts  of  this  case  were  the  same  as  in  the  last,  and 

the  court  was  moved  to  set  aside  the  inquisition  there 

mentioned,  finding  the  defendants  guilty  of  forcible  entry 

and  detainer. 

Robinson,  C.  J. — We  have  inspected  the  proceedings 
and  considered  the  affidavits  filed  on  both  sides,  and  are 
all  of  opinion  that  the  inquisition  must  be  quashed,  because 
it  does  not  allege  what  estate  the  person  expelled  had  in 
the  premises.  The  statute  8  H.  VI.  ch.  9,  was  construed 
to  authorise  restitution  only  in  cases  where  the  person  ex- 
pelled was  seised  of  an  estate  of  inheritance.  The  statute 
21  Jac.  I.  ch.  15,  extends  the  remedy  to  a  tenant  for  years, 
and,  in  the  opinion  of  Lord  Coke,  this  latter  statute  will 
apply  to  tenants  for  a  term  less  than  a  year. 

Whether  the  person  expelled  in  this  case  was  more 
properly  to  be  regarded  as  the  tenant,  or  the  servant  of 
Mitchell,  upon  the  facts  stated  in  the  affidavits,  it  is  not 
for  ns  to  inquire.  The  defect  is,  that  he  is  stated  in  the 
inquisition  to  have  been  possessed  merely  ;  and  it  is  not 
stated  what  interest  he  had,  or  that  he  had  any.  I  observe 
that  the  inquisition  in  this  respect  follows  the  form  given 
in  Burns'  Justice,  but  the  incorrectness  of  that  form  has 
been  noticed  by  authors  treating  on  this  subject,  and  there 
are  many  adjudged  cases  expressly  determining  that  it  is 
insufficient.  In  Rex  v.  Wanhope  (Sayers  142),  the  court  of 
Queen's  Bench  quashed  an  indictment  for  forcible  entry, 
4  L  vol.  v, 
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because  it  did  not  appear  what  stake  the  person  expelled 
had  in' the  premises,  and  there  are  other  cases  to  the  same 
point— 2  Keb.  709,  1  Sid.  102  ;  1  89,  Salk.  260,  Ld.  Raym. 
610,  3  Salk.  170,  Popham  205,  11  Mod.  273,  12  Mod. 
417.. 

it  follows,  when  the  inquisition  is  quashed,  that  the 
court,  upon  the  prayer  "of  the  party  dispossessed  under  the 
justice's  writ,  must  award  a  writ  of  re-restitution  to  place 
him  in  possession. 

In  my  opinion,  there  are  other  faults  in  this  proceeding, 
which  render  it  unfit  that  this  inquisition  should  stand.  The 
want  of  notice  to  the  parties  convicted,  is,  I  think,  a  well 
founded  objection,  both  in  point  of  fact  and  in  law.  Of  the 
three  defendants  convicted,  it  is  not  shewn  that  two,  Page 
and  Evans,  had  any  notice  whatever.  It  is  plain,  on  the 
affidavit  filed  in  support  of  this  proceeding,  that  they  had 
not ;  and  as  to  McKreavy,  all  that  is  stated  is,  that  he  was 
told  verbally,  on  the  20th  of  February,  that  on  that  same 
day  a  jury  would  attend  to  inquire  into  the  complaint  of 
George  Tayler  against  certain  persons,  for  a  forcible  entry 
upon  his  premises.  It  is  not  alleged  that  he  had  any 
notice,  or  that  he  was  implicated  in  the  complaint ;  and, 
in  point  of  fact,  the  charge  of  forcible  entry  was  made 
against  Mitchell,  though  these  three  defendants  were  con- 
victed ;  and  neither  Mitchell,  nor  the  persons  convicted, 
were  summoned,  or  had  notice  of  the  proceeding,  or  oppor- 
tunity-to  produce  evidence  or  make  any  defence;  and  all 
the  persons  convicted  by  the  jury  swear  that  they  were  not 
aware  of  the  proceeding  until  after  the  conviction. 

It  is  true  that  the  statute  8  H.  VI.  does  not  in  terms 
require  notice,  but  natural  justice  requires  it ;  and  the 
uniform  course  of  criminal  proceedings  make  it  necessary, 
that,  before  a  person  shall  be  found  criminal,  he  shall  be 
called  upon  to  make  defence.  In  addition  to  this  principle, 
the  courts  have  recognised  the  propriety  of  a  notice  in  this 
particular  proceeding,  on  this  other  ground,  that  it  would 
be  wrong  to  put  a  person  out  of  possession  of  his  house  or 
land  upon  a  complaint  of  which  he  has  no  knowledge. 

Upon  this  latter  ground,  Saville  68  pi.  141  is  express ;  and 
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Serjeant  Hawkins,  B  2  ch.  64,  see.  60Lsays,  "  As  the  justice 
is  bound  to  stay  the  award  of  restitution  upon  the  defend- 
ant's tendering  a  traverse  of  the  form,  so  it  hath  also  been 
said  that  he  ought  not  to  make  such  an  award  in  any  case 
in  the  defendant's  absence,  without  calling  him  to  answer 
for  himself;  for  it  is  implied,  by  natural  justice,  in  the 
construction  of  all  laws,  that  no  one  ought  to  suffer  any 
prejudice  thereby  without  having  first  an  opportunity  of 
defending  himself." 

It  need  not  appear  in  the  inquisition  (as  it  must  in  cases 
of  conviction  by  a  magistrate) v that  the  defendant  was 
summoned  or  had  notice.  The  law  is  less  jealous  of  a 
proceeding  before  a  jury,  and  will  presume  all  right  until 
the  contrary  is  shewn.  But  when  we  see  that  tfyere  was  in 
fact  no  notice,  we  ought  not  to  allow  the  inquisition  to 
stand.  Lord  Holt  says,  in  Dyer's  case  6  Mod,  41,  "  It  is 
abominable  to  convict  a  man  behind  his  back." 

In  the  absence  of  the  parties  thus  convicted,  two  irregu- 
larities had  place  in  the  proceeding,  against  which  they 
had  no  opportunity  of  objecting ;  but  which,  I  apprehend, 
rendered  the  inquisition  illegal.  The  statute  8  H.  IV. 
ch.  9  expressly  requires  that  the  persons  that  are  to  pass  on 
such  an  inquisition  shall  have  lands  or  tenements  of  the 
yearly  value  of  forty  shillings.  It  appears  that  one  of  the 
persons  in  this  case  had  no  qualification  of  the  kind,  and 
therefore  declined  sitting,  but,  at  the  instance  of  a  Mr, 
Capreol,  was  empannelled.  This  same  person  signs  the 
inquisition  as  foreman,  and  his  affidavit  is  before  us,  from 
which  it  appears  evident  that  he  is  under  the  impression 
that  Mitchell  was  the  person  whom  the  jury  found  guilty 
of  the  forcible  entry.  I  mention  this  merely  as  shewing 
how  little  respect  this  proceeding  seems  to  be  entitled  to, 
from  the  manner  in  which  it  appears  to  have  been  con- 
ducted. Then,  again,  it  is  sworn  that  Tayler  was  examined 
as  a  witness,  the  same  person  who  was  seeking  restitution 
under  the  proceeding.  It  was  established  by  a  recent 
decision,  that  He  was  incompetent  as  a  witness  before  the 
jury  ;  and,  as  the  defendants  had  no  opportunity  of  object- 
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ing,  the  inquisition,  on  account  of  this  irregularity,  ought 
not  to  stand. 

It  is  not  necessary  to  dwell  upon  any  of  these  points, 
because  the  first  ground  is  substantial  in  its  nature,  and  is 
fatal ;  and,  the  inquisition  being  before  us,  we  are  bound, 
in  common  justice,  to  quash  it ;  and,  for  my  own  part,  I 
must  add,  that  if  the  inquisition  had  no  such  vice  on  the 
face  of  it,  I  should  still  not  have  thought  it  right  to  sustain 
it  against  the  irregularities  I  have  mentioned.  It  is  stated 
in  many  authorities,  that  the  court  of  King's  Bench  has  a 
discretionary  power  over  these  matters,  from  an  equitable 
construction  of  the  statutes.  Serjeant  Hawkins  is  of  that 
opinion,  and  states  it  in  comprehensive  terms,  B.  1,  ch.  64, 
sec.  63-66.  "  It  is  certain,"  he  says,  u  that  the  justices 
of  the  Kifig's  Bench,  having  in  general  a  superintending 
power  over  all  the  proceedings  of  justices  of  the  peace, 
may  set  aside  any  such  restitution,  if  itN  shall  appear  to 
them  to  have  been  either  awarded  or  executed  against  law  ; 
as  when  the  indictment  whereon  it  was  grounded,  being 
removed  before  them,  appears  to  be  insufficient,  and  there- 
upon is  quashed — or  the  defendant  traverses  the  form,  and 
gets  a  verdict  in  the  Queen's  Bench;  or  wherever  it  suffi- 
ciently appears  that  the  justices  of  the  peace  have  been 
irregular  in  their  proceedings,"  &c._ 

It  is  objected  here,  that  Mitchell,  who  moves  against  this 
inquisition,  is  not  a  party  to  the  proceeding,  and  not 
entitled  to  move  ;  and  that  the  court,  therefore,  cannot  and 
ought  not  to  interpose.  As  to  that,  I  take  it  to  be  no 
objection  against  the  court  doing  right  in  a  criminal  pro- 
ceeding, which  has  been  brought  under  their  notice.  If 
the  party  applying  for  the  certiorari  could  not  legally  obtain 
it,  for  want  of  interest  in  the  proceeding,  that  should  have 
been  shewn  for  cause  against  its  issuing;  or  the  court 
might  have  been  moved  to  set  aside  the  certiorari  and  take 
the  return  off  the  file.  But,  in  respect  to  the  merits  of  }his 
objection,  it  is  to  be  observed  that  the  complaint  against 
Mitchell  was  made  the  ground  of  the  whole  proceeding. 
Tayler  is  sworn  to  have  been  put  in  by  him  to  hold  the 
place  as  his  agent  or  servant ;  and.it  is  further  sworn  that 
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the  person  dispossessed  by  the  magistrate  held  possession 
for  him,  and  that  he  is  the  husband  of  the  owner  of  the 
estate.  Moreover,  his  application  against  this  inquisition 
is  supported  by  the  affidavits  of  all  the  persons  convicted. 
That  he  can  be  looked  upon  as  a  stranger  in  this  case, 
because  three  other  persons  have  been  convicted  upon  a 
complaint  made  emphatically  against  him,  and  without 
notice  to  him,  or  to  them,  is  more  than  I  am  prepared  to 
assent  to. 

As  to  the  fact  of  the  alleged  forcible  entry,  or,  rather,  as 
to  the  affidavits  of  Mitchell  and  others  disproving  it,  I 
ground  no  opinion  upon  them ;  because  we  cannot  try 
here,  upon  affidavits,  the  matter  which  the  jury  have  found. 
Whether  a  forcible  entry  and  detainer  was  sufficiently 
charged  in  the  first  instance,  and  whether  it  could  not  be 
clearly  disproved,  could  have  been  tried  (as  I  apprehend  it 
could  yet  be  tried),  if  the  inquisition  could  be  allowed  to. 
stand  upon  a  traverse,  which  the  defendants  might  file  in 
this  court,  and  therefore  we  can  assume  nothing  respecting 
the  merits  of  the  case. 

We  quash  the  inquisition  for  the  defect  I  first  mentioned ; 
and,  upon  the  prayer  of  the  party  dispossessed,  the  court 
will  award  a  writ  of  re-restitution. 

Sherwood,  J.— -In  the  present  case  the  inquisition  is  de- 
fective and  clearly  bad,  and  therefore  ought  to  be  quashed. 
It  is  a  proceeding  under  the  statute  of  8  H.  VI.  ch.9  and 
21  Jac.  I.  ch.  25.  On  the  former  statute  the  indictment  or 
inquisition  must  express  that  the  place  was  the  freehold  of 
the  party  grieved  at  the  time  of  the  forcible  entry  or  detainer; 
and  on  the  latter  statute,  the  indictment  or  inquisition  must 
state  the  tenancy  which  the  tenant  held  at  the  time  of  the 
injury,  and  what  part  of  it  was  then  unexpired.  If  the 
indictment  is  brought  at  common  law  for  a  forcible  entry,  it 
is  only  necessary  to  state  the  bare  possession  of  the  prose- 
cutor, but  in  such  case  no  restitution  follows  a  conviction. 
In  the  present  case  the  inquisition  does  not  express  what 
estate  the  prosecutor  had,  but  merely  alleges  that  he  was 
possessed  of  the  premises,  which  is  not  sufficient  in  a  pro- 
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ceeding  under  those  statutes. — Hawk,  book  1,  page  28,  sec. 
58 ;  1  Mod.  73  ;  Saik.  260. 

If  the  court  of  their  own  accord  and  without  any  applica- 
tion from  the  defendant,  and  indeed  when  he  has  no  right 
to  apply,  can  interfere  to  prevent  an  improper  conviction 
from  being  carried  into  execution — which  the  authorities 
cited  clearly  shew  they  can— then  I  think,  upon  the  same 
principle,  they  may  interpose  in  this  case  to  quash  an  illegal 
inquisition.  That  it  is  so  I  have  no  doubt,  and  therefore  am 
of  opinion  the  rule  must  be  made  absolute  for  quashing  the 
inquisition. 

Rule  absolute  to  quash  the  inquisition.  " 


Campbell  v.  Burr. 

Pleading. 

Debt  on  bond — condition  "  that  if  A.  gives  B.  a  good  and  sufficient  deed  in  fee 
simple  of  &c,  and  as  soon  as  the  said  B.  pays  up  a  note  of  hand  this  day 
given  to  said  A.  in  payment  of  said  land,  then,  &c." 

The  defendant  (A.)  pleaded  that  he  was  willing  and  offered  the  plaintiff  to 
give  him  a  deed  for  the  said  land  on  his  (the  plaintiff)  paying  up  the  said 
note  of  hand,  but  that  the  plaintiff  did  not  require  and  forbade  the  plain- 
tiff to  give  said  deed,  and  that  plaintiff  declared  to  defendant  that  he  would 
not  nor  did  he  ever  pay  up  said  note,  and  plaintiff  discharged  defendant 
from  giving  him  a  deed,  for  which  reason,  and  no  other,  defendant  did  not 
give  the  deed, 

Held;  plea  bad  on  demurrer.    Macaulay,  J.,  dissenting. 

Debt  on  bond.  The  defendant  craved  oyer  of  the  con- 
dition. It  ran  thus:  "The  condition  of  this  obligation  is 
such,  that  if  said  Rowland  Burr  gives  said  Aaron  Campbell 
a  good  and  sufficient  deed  in  fee  simple,  of  fifteen  acres  of 
land,  the  south-east  corner  of,  &c. :  and  as  soon  as  the  said 
Aaron  Campbell  pays  up  a  note  of  hand  this  day  given 
to  said  Rowland  Burr  in  payment  for  said  land,  then  this 
obligation  to  be  null  and  void,  &c." 

The  defendant  pleaded  actio  non,  because  always  since 
the  making,  &c,  he  had  been  ready  and  willing,  and  offered 
to  plaintiff  to  give  him  the  said  plaintiff  a  good  and  suffi- 
cient deed  in  fee  simple  of  the  said  land  upon  his,  the  said 
plaintiff,  paying  up  the  said  note  of  hand  in  the  said  condition 
mentioned,  whereof  plaintiff  had  notice ;  but  that  plaintiff 
required  the  defendant  not  ever  to  give  to  him  a  good  and 
sufficient  deed  in  fee  simple  of  the  said  fifteen  acres  of  land, 
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and  plaintiff  forbade  defendant  then  or  ever  so  to  do ;  and 
plaintiff'  declared  to  defendant  that  he  would  not  nor  did  he 
ever  pay  up  the  said  note  of  hand,  and  plaintiff  wholly 
declined  and  discharged  defendant  from  giving  him  a  deed, 
&c,  for  which  reason  and  no  other,  defendant  did  not  give 
the  deed. 

He  also  pleaded  that  he  was  always  ready  to  make  the 
deed  upon  the  plaintiff  paying  up  the  note  of  hand  in  the 
condition  mentioned,  of  which  plaintiff  had  notice  ;  but  that 
plaintiff  did  not  at  any  time  since  the  making,  &c.  of  the  « 
bond  pay  up  or  cause  to  be  paid  up  the  said  note  of  hand,  &c. 

He  also  pleaded  actio  non^  because  plaintiff  did  not  pay 
up,  or  cause  to  be  paid  up  the  said  note  of  hand,  (saying 
nothing  of  his  own  readiness  to  make  a  deed). 

The  plaintiff  demurred  to  the  first  of  these  pleas  specially— 
because  no  description  was  given  of  the  note  of  hand  ;  that  it 
was  simply  said,  plaintiff  did  not  pay  up  the  note  ;  that  the 
plea  was  double,  relying  on  plaintiff's  discharging  defen- 
dant, and  also  on  his  not  paying  up  the  note. 

To  the  second  and  third  pleas  he  demurred  specially, 
assigning  the  same  objections,  except  the  duplicity. 

Cases  cited  :— • Taylor,  176;  East  340;  2  M.  &  S.,  377; 
Hob.  296 ;  6  B.  &  C,  353 ;  4  B.  &  A.,  268 ;  2  Dougl.  684 ; 
Cro.  Jac.  165 ;  634;  3  Mod.  35 ;  9  Bing.  363  ;  2  M.  &  Scott 
484. 

Robinson,  C.  J. — It  is  argued  that  the  first  plea  is  not 
double  ;  that  all  rests  on  the  discharge.  The  plaintiff  for- 
bad him  to  make  a  deed,  and  said  he  would  never  pay  the 
money,  and  did  not,  (which  shews  he  did  not  retract  his 
discharge)  for  which  reason  he  says  (not  reasons)  he  made 
no  deed  :  but  on  further  reflection,  I  think  it  is  double.  The 
discharge  is  evidently  mainly  relied  on  as  a  defence, 
whether  it  be  a  good  one  or  not.  Then  he  pleads  further 
the  non-payment  of  the  note,  which  is  a  condition  precedent, 
and  though  that  was  pleaded,  I  think,  merely  as  part  of  the 
other  defence,  it  was  from  a  distinct  matter  of  defence  on 
the  plainest  grounds  ;  and  if  the  plaintiff  should  leave  it  un- 
answered, the  defendant  must  have  judgment :  the  plea  is 
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therefore,  in  fact,  double,  though  probably  not  intended  to 
be  so.    See  5  Wentworth  291,  like  this  first  plea. 

It  is  a  rule  that  a  defendant  pleading  a  defence  negatively 
need  not  be  particular,  as  when  he  pleads  something  affirm- 
ative. Thus  to  an  indemnity  bond,  if  he  pleads  that  he  did 
indemnify  the  plaintiff,  he  must  shew  how;  but  if  he  pleads 
the  plaintiff  was  not-  damnified,  that  will  do,  and  the 
plaintiff  must  in  his  replication  state  how  he  was  damnified. 

The  reason  of  that  does  not  satisfactorily  apply  here.  The 
defendant  there  doe*  not  know  in  what  respect  the  plaintiff 
may  contend  he  was  damnified,  and  cannot  be  more  par- 
ticular.   When  it  is  a  bond  to  indemnify  generally  he  can 
plead  to  no  other,  otherwise. 

If  the  condition  be  to  indemnify  the  plaintiff  against  a 
particular  demand,  &c,  he  can  and  must  plead  affirmatively 
that  he  did  indemnify  him,  and  shew  how.  Here  it  is  as  if 
the  defendant  had  agreed  to  convey  the  land  "  after  the 
plaintiff  paid  the  purchase  money," — could  the  defendant 
plead  the  plaintiff  "  had  not  paid  the  purchase  money," 
without  saying  how  much,  or  averring  positively  that  there 
was  purchase  money  to  be  paid  ?  Would  it  not  be  necessary 
that  the  defendant  should  aver  that  a  sum  was  to  be  paid  for 
the  land,  and  then  that,  although  the  plaintiff  was  bound  by 
his  agreement  to  pay  that  before  deed  made,  he  had  not 
paid  it  ?  It  is  within  the  defendant's  knowledge,  and  he  may 
bring  the  pleadings  to  a  certain  point  at  once,  by  setting 
out  the  particulars;  but  I  cannot  say  on  authority  that  he 
must.  A  replication,  it  is  said,  must  be  more  certain  than 
a  plea,  because  it  usually  raises  the  issue  ;  but  when  a  plea 
is  uncertain,  (that  is,  not  particular)  the  plaintiff,  by  his 
replication,  has  it  in  his  power  to  fix  it. 

It  is  not  a  rule  that  a  party  relying  on  the  performance  or 
non-performance  of  a  contract  must  set  out  the  contract, 
when  it  has  not  before  appeared,  and  when  it  is  within  his 
knowledge.  Should  not  defendant  here  at  once  aver  what 
note  was  given  in  pursuance  of  the  bond  from  the  plaintiff 
to  him,  that  the  plaintiff  may  know  what  note  the  defendant 
charges  him  with  not  paying  under  the  condition,  or  else  the 
parties  might  (as  remarked  in  4  E.  R.  340)  be  disputing  about 
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a  different  bond,  as  the  defendant  has  simply  said  the  plaintiff 
has  not  paid  up  the  note  mentioned  in  the  condition,  Could 
not  the  plaintiff  simply  answer  that  he  did  on  &c.  (givingtime 
and  place)  pay  up  the  note  mentioned  in  the  condition — that 
is,  pleading  affirmatively  with  time  and  place  what  the 
defendant  avers  he  did  not  do,  concluding  to  the  country  ? 

If  the  plaintiff  could  so  reply,  then  they  would  be  at 
issue  about  the  payment  of  a  note  not  particularly  specified. 

Such  transactions  as  that  which  is  the  subject  of  this  bond 
and  condition  are  frequent  in  this  country,  and  there  must 
have  been  many  instances  in  which  the  condition  of  a  bond 
has  allnded,  as  this  does,  to  a  condition  precedent,  which  the 
purchaser  was  to  perform,  without  specifying  the  particulars 
of  that  condition.  Such  instances,  too,  have  doubtless 
occurred  in  England,  though  perhaps  not  many  of  them,  from 
the  fact  of  such  contracts  there  being  generally  drawn  up 
with  care  by  professional  men.  1  have  looked  in  vain 
for  any  precedent  of  a  pleading  where  such  a  condition 
existed  and  was  first  brought  out  by  the  defendant  on  oyer 
and  first  relied  upon  by  him  in  his  defence.  I  have  been 
unable,  also,  to  find  any  case  in  which  the  proper  mode  of 
pleading  in  such  a  case  by  the  defendant  has  been  discussed. 
We  must  therefore  determine  it  upon  principle,  for  the  cases 
cited  upon  the  distinction  where  the  defendant  in  denying 
the  breach  by  himself  may  plead  affirmatively  or  negatively, 
and  the  degree  of  particularity  which  he  is  bound  to  observe 
in  either  case,  do  not  in  their  nature,  I  think,  apply  to  this 
question. 

I  take  it  to  be  a  general  principle,  that  where  a  party 
relies  upon  the  performance  or  non-performance  of  a  contract 
to  which  he  is  a  party,  he  is  bound  to  set  out  that  contract. 
In  this  case  he  must  clearly  be  taken  to  be  cognizant  of  the 
particulars  of  the  note  alluded  to.  The  fact  he  means  to 
rely  upon  is,  that  the  plaintiff  did  in  fact  give  such  a  note 
to  him,  and  that  he  has  not  paid  it  (not  that  he  alluded 
obscurely  to  such  a  note  in  the  condition).  He  relies  on  his 
not  having  paid  a  certain  note,  and  ought,  I  think,  to  have 
set  out  the  amount  of  the  note  and  the  time  when  it  ou^ht 
to  have  been  paid.    Then  the  plaintiff  could  at  once  have 
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denied  that  that  was  the  note  referred  to  in  the  condition,  or 
might- have  replied  that  he  had  paid  it,  and  the  parties 
would  then  have  been  immediately  at  issue.  But  here,  the 
defendant  not  having  described  the  note  which  the  plaintiff 
should  have  paid  to  him,  the  plaintiff,  in  replying,  is  left  to 
set  out  and  shew  that  he  has  paid  it :  then,  if  he  does  not 
set  out  the  true  note,  the  defendant  must  rejoin,  denying 
that  such  note  is  the  one  referred  to  in  the  condition  ;  upon 
which  the  plaintiff  is  to  join  issue  :  according  to  which 
course  of  pleading,  the  parties  do  not  arrive  at  the  question 
of  fact  to  be  submitted  to  the  jury  so  early  as  they  would 
if  the  defendant  had  set  out  the  contract  which  he  charged 
the  plaintiff  with  not  performing. 

I  take  it  to  be  a  main  object  of  pleading  to  bring  the 
parties  to  issue  upon  some  precise  point,  with  as  little  cir- 
cumlocution and  delay  as  the  nature  of  the  case  will  admit 
of.  Undoubtedly  the  defendant's  plea  directly  imputes  to 
the  plaintiff  the  non-performance  of  what  appears  by  the 
deed  to  be  a  condition  precedent ;  and  as  the  plaintiff  in  his 
replication  can  set  out  that  condition  and  shew  that  he  has 
performed  it,  I  think,  upon  general  demurrer,  it  must  be 
held  that  the  plea  bars  the  action,  and  is,  in  substance, 
sufficient :  but  this  demurrer  is  special,  and  throws  upon 
the  defendant  the  necessity  of  complying  with  the  strict 
formal  rules  of  pleading.  If  the  condition  here  had  been 
that  the  obligee  should  be  entitled  to  a  conveyance  as  soon 
as  he  had  fufiiled  a  certain  agreement  respecting  the  land 
made  that  day  between  the  parties,  I  cannot  conceive  that 
the  defendant  could  be  allowed  to  plead  that  the  plaintiff 
had  not  performed  that  condition  precedent,  without  in  any 
manner  averring  what  it  was.  But  if  he  could  not  so  plead 
in  such  a  case,  neither  could  he  in  this,  since  this  is  only  in  a 
degree  more  particular,  but  not  sufficiently  particular  to 
shew  the  identity  of  the  contract. 

On  the  whole,  I  think  this  plea  bad  on  special  demurrer. 

Macaulay,  J. — The  pleas  of  the  non-performance  of  the 
condition  precedent  appear  to  me  to  be  sufficiently  certain. 
If  the  plaintiff  had  set  out  the  condition  of  the  bond  in  his 
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declaration,  and  had  suggested  for  breach  the  non-convey- 
ance of  the  land,  without  averring  payment,  or  tender,  or 
offer  of  performance  of  the  condition  precedent  as  it  appears 
on  the  face  of  the  condition,  the  defendant  might  have 
demurred.  This  proves  that  a  condition  precedent  or  con- 
current, requiring  performance  or  offer  to  perform,  is  manifest 
on  the  face  of  the  condition  ;  and  as  a  plea  to  such  condition, 
set  out  on  oyer  in  excuse  of  performance  on  the  defendant's 
part,  it  seems  to  me  enough  for  him  to  deny  negatively 
performance  of  a  condition  precedent  on  the  plaintiff's  part 
in  the  terms  of  the  instrument,  when  the  existence  of  such 
condition  precedent  is  apparent  with  sufficient  certainty  on 
the  face  of  the  bond  to  require  the  court  to  notice  it  judi- 
cially. The  bond  set  out  on  oyer  becomes,  strictly  speaking, 
a  part  of  the  plaintiff's  declaration  ;  and  had  the  plaintiff 
assigned  a  breach  thereon  without  noticing  the  condition 
precedent,  the  defendant,  instead  of  denying,  might  have 
pleaded  its  non-performance  in  the  terms  of  the  bond. 
When  it  once  appears  that  there  is  a  condition  precedent, 
and  it  is  admitted,  as  by  this  demurrer,  that  it  is  not  performed, 
it  is  of  no  moment  to  the  defendant's  object  in  urging  it  what 
the  amount  or  payment  was  to  be.  It  is  enough  for  his 
purpose  that  there  is  a  condition.  It  is  for  the  plaintiff  in 
reply  to  aver  performance  with  requisite  certainty  on  his 
part,  as  claiming  a  right  of  action  thereupon. 

If  the  defendant  was  in  his  place  and  suing  for  the  money, 
it  would  be  different ;  then  more  certainty  would  be  exacted 
of  him. 

This  disposes  of  the  third  and  fourth  pleas.  As  to  the 
second,  I  am  of  opinion  that  if  either  part  of  it  would  alone 
constitute  a  good  defence,  then  it  is  double.  If  that  part 
of  it  which  relates  to  an  alleged  discharge  from  giving  a' 
deed  could  be  properly  treated  as  inducement  only  leading 
to  and  prefacing  the  averment  of  non-payment,  it  might 
not  hurt  or  might  be  rejected  as  surplusage  ;  but  I  do 
not  see  any  necessary  connection  between  the  two  :  the 
one  is  not  material  to  an  explanation  or  understanding  of 
the  other.  Nor  do  I  think  the  first  part  of  the  plea  would 
of  itself  constitute  a  good  defence,  supposing  there  was  no 
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condition  precedents  A  parol  dispensation  of  performance 
of  a  covenant  or  obligation  under  seal  is  invalid.  It  should 
also  be  executed  under  seal. 

The  form  pursued  in  Chitty's  Pleadings  is,  I  think,  mis- 
placed. It  is  classed  among  pleas  to  bonds,  to  which  it  is 
inapplicable,  and  is  founded  on  the  case  in  Dougl.  684, 
which  was  an  agreement  not  under  seal.  That  case  shews 
that  if  the  present  defendant  were,  as  a  plaintiff',  suing  for 
the  money,  and  were  obliged  to  shew  performance,  or  an 
excuse  thereof,,  on  his  part,,  the  offer  and  discharge  alleged 
would  be  sufficient  to  entitle  him  to  do  so.  The  converse 
does  not  hold  :  it  does  not  follow  that,  supposing  the  mere 
existence  of  any  condition  precedent  on  the  plaintiff's  part, 
the  defendant  can  resist  his  absolute  sealed  undertaking  to 
convey  by  pleading  a  parol  discharge  upon  his  offering  to 
do  so.  He  should  have  gone  further,  and  shewed  that  he 
sealed  and  tendered  a  deed  actually  executed  ;  in  other 
words,  that  he  did  all  in  his  power  to  do  without  the  con- 
currence of  the  plaintiff.  If  the  plaintiff  refused  to  accept 
the  deed  it  would  be  his  own  fault ;  a  tender  of  it  after 
being  sealed  would  exonerate  the  defendant.  I  do  not, 
therefore,  consider  the  second  plea  to  be,  strictly  speaking, 
double,  as  the  first  part  of  itself  would  not  amount  to  a  valid 
defence  ;  and  as  a  defence,  it  would  only  be  sustainable 
upon  the  latter  part  denying  performance  of  the  condition 
precedent,  which  is  admitted  by  the  demurrer  if  well 
pleaded.  That,  I  think,  is  well  pleaded  ;  but  I  am  disposed 
to  the  opinion  that  the  plea  is  bad  on  special  demurrer,  as 
being  inartificial  and  double  in  point  of  form  and  meaning, 
the  defendant  having  manifestly  intended  to  meet  the  action 
by  shewing  a  readiness  and  offer  to  perform  dispensed 
with  in  sufficient  legal  form  to  exonerate  him  from  his  ob- 
ligation to  convey.  Such  was  intended  to  form  the  gist  of 
the  defence  under  this  plea,  and  it  seems  to  me  invalid  inlaw. 

The  judgment  should  therefore  be  for  the  defendant  on 
the  third  and  fourth  pleas,  but  for  the  plaintiff  on  the  second 
for  informal  and  insufficient  pleading. 

McLean,  J.— The  demurrer  to  the  second  plea  in  this 
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case  is  founded  on  a  variety  of  reasons,  which  equally 
apply  to  the  third  and  fourth  pleas;  but  it  is  only  on  a 
distinct  ground,  which  only  applies  to  this  plea,  "that  it  is 
double  and  multifarious,  and  contains  several  distinct 
matters  of  defence."  If  the  payment  of  the  note  of  hand 
referred  to  in  the  condition  of  the  bond  is  to  be  regarded 
as  a  condition  precedent,  the  non-payment  of  that  note 
properly  pleaded,  would  form  a  distinct  and  good  ground 
of  defence  ;  and  if  a  parol  direction  to  the  defendant  not 
to  execute  a  deed  could  in  law  operate  as  a  discharge  to 
the  defendant  from  the  performance  of  an  act  which  he 
was  bound  by  an  instrument  under  seal  to  do,  this  would 
also  form  a  distinct  ground  of  defence.  It  is  evident  that 
the  defendant  relies  on  both  of  these  grounds,  and,  though 
he  is  mistaken  in  supposing  that  he  could  be  discharged 
from  giving  a  deed  by  any  other  means  than  by  an  instru- 
ment under  seal,  yet  inasmuch  as  this  verbal  discharge  is 
offered  as  a  defence,  and  is  pleaded  with  other  matter 
which  would  of  itself  form  a  good  ground  to  bar  the  plain- 
tiff's recovery,  I  am  of  opinion  that  the  plea  must  be 
regarded  as  double,  and  bad  on  that  account. 

The  third  and  fourth  pleas  aver  that  "  the  plaintiff  did 
not  at  any  time  pay  up  the  note  of  hand  in  the  condition 
of  the  writing  obligatory  mentioned,  according  to  the  tenor 
and  effect  thereof;"  and  the  demurrer  to  these  pleas  is 
principally  on  account  of  the  note  not  being  particularly 
described  and  set  out.  It  is  clear  that  no  issue  could  be 
taken  on  these  pleas,  and  that,  it  is  only  by  the  plaintiff's 
replying  and  pleading  payment,  or  an  offer  to  pay  the 
amount  of  the  note,  and  setting  out  its  date,  tenor  and 
effect,  that  the  parties  could  come  to  issue. 

The  plaintiff  might  have  done  this  had  he  chosen,  but  I 
do  not  think  he  was  bound  to  do  so.  He  had  a  right  to 
say,  as  he  has  said,  to  the  defendant,  "  You  allege  that  1 
have  not  paid  up  a  promissory  note,  and  you  rely  upon  my 
not  having  paid  it  up  as  a  good  reason  for  your  not  giving 
me  a  deed.  As  you  have  referred  to  this  note,  you  must 
shew  what  note  it  is,  and  not  throw  it  upon  me  to  help 
your  plea  by  my  replication." 
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In  the  case  of  Hfll  v.  Montagu  (2  M.  &  S.  377)  it  is  said  in 
general  terms  by  Mr.  Justice  Bayley,  that  "  the  party  who 
pleads  a  contract  must  set  it  out  if  he  be  a  party  to  the 
contract.  It  lies  as  much  within  the  knowledge  of  the 
defendant  as  of  the  plaintiff." 

In  this  case  it  became  necessary  for  the  defendant  lo 
plead  the  non-payment  of  the  note,  and  as  the  note  must 
unquestionably  be  still  in  his  own  possession  if  unpaid, 
there  is  no  reason  why  he  should  not  be  required  in  his 
plea  to  set  it  out,  and  thus  enable  the  plaintiff  to  take 
issue,  without  unnecessarily  extending  the  pleadings.  On 
these  grounds  I  think  the  second  and  third  pleas  are  defec- 
tive, and  that  the  demurrer  must  be  sustained. 

In  reference  to  the  words  in  the  condition  of  the  bond  for 
a  deed  "  as  soon  as  he  the  said  Aaron  Campbell  pays  up  a 
note  of  hand,"  I  am  inclined  to  think  that  the  payment  of 
the  note  and  the  giving  a  good  and  sufficient  deed  must  be 
considered  as  concurrent  acts :  for  if  the  note  is  to  be  first 
paid,  the  giving  a  deed  cannot  be  as  soon  as  the  payment 
is  made,  but  must  be  after  it. 

It  may  have  been  intended  by  the  parties  that  neither 
would  trust  the  other,  and  that  the  deed  and  the  money 
should  be  handed  over  at  the  same  time  from  the  one  to 
the  other.  If,  however,  a  time  is  specified  in  the  note  for 
its  payment,  or  if  payable  on  demand,  then  its  payment 
would  be  regarded  as  a  condition  precedent ;  but  as  the 
note  is  not  set  out  in  the  pleadings,  we  are  left  in  the  dark 
as  to  this  point. 

Considering  the  payment  of  the  note  and  the  giving  a 
deed  as  concurrent  acts,  the  pleas  would  be  bad  on  this 
ground  also. 

Jones,  J. — The  defendant,  in  his  second  plea,  tenders 
these  issues,  either  of  which,  if  proved  in  his  favor,  would 
be  a  good  defence :  first,  that  he  was  discharged  from  the 
performance  of  his  bond,  and  secondly,  that  there  was  a 
condition  precedent  to  be  performed  on  the  part  of  the  plain- 
tiff. The  plea  is  therefore  bad  on  that  account..  But  it  is 
also  liable  to  the  same  objections  which  apply  to  the  others, 
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—viz.,  that  the  defendant  has  not  set  out  the  note  referred  to. 
This,  it  has  been  argued,  is  unnecessary,  because,  although 
a  party  pleading  performance  is  bound  to  shew  what  the 
agreement  was,  it  is  alleged  that  he,  the  defendant,  merely 
affirms  that  the  plaintiff  did  not  pay  up  the  note  in  the 
terms  of  the  agreement.    This  might,  perhaps,  suffice  if 
the  undertaking  was  general,  but  it  being  for  the  perform- 
ance of  a  specific  act — viz.,  u  to  pay  up  a  certain  note" — I 
think  it  incumbent  upon  the  defendant  to  shew  the  term's  of 
the  note  quite  as  much  as  if  he  had  been  affirmatively 
averring  performance  on  his  own  part.    When  the  defen- 
dant alleges  that  the  plaintiff  "  did  not  pay  up  the  note," 
it  should  be  shewn  what  was  to  be  paid  and  how  it  was  to 
be  paid  ;  and  I  see  no  reason  why  the  principle  does  not 
here  apply  as  laid  down  by  Mr.  Justice  Bayley,  in  Hill 
v.  Montagu  (2  M.  &  S.  377,) — "I  have  always  understood 
that  a  party  pleading  a  contract  should  set  it  out,  if  he 
is  a  party  to  it.    It  lies  as  much  within  the  knowledge 
of  the  defendant  as  the  plaintiff."     In  this  instance,  it 
lies  more  particularly  within  the  knowledge  of  the  defen- 
dant, because  it  was  in  his  possession. 

I  am  therefore  of  opinion  that  judgment  should  be  given 
for  the  plaintiff  on  the  demurrer. 

Judgment  for  the  plaintiff  on  demurrer. 


Ellis  v.  Waddel  et  al. 

Survey. — Description. 

The  front  half  of  a  lot  supposed  to  contain  in  all  two  hundred  acres,  but  in 
reality  consisting  of  more,  was  construed  to  mean  half  the  real  quantity. 

The  plaintiff  owned  the  north  half  of  a  lot  of  land  in  the 
Township  of  Clark,  and  the  defendant  Waddel  the  south 
or  front  half.  The  whole  lot  was  intended  to  contain  200 
acres,  and  was  described  accordingly  as  being  200  chains 
in  depth. 

When  Ellis  made  his  improvements,  he  commenced  at 
100  chains  from  the  front,  and  placed  there  his  division 
fence  between  himself  and  Waddel. 

The  survey  of  the  lot  on  the  ground  much  overran  the 
described  quantity,  so  that,  in  fact,  instead  of  200  acres 
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only,  the  lines  embraced  rather  more  than  220  acres.  After 
this  had  been  ascertained,  Ellis  continued,  as  he  had  done 
for  some  years  before,  to  occupy  all  the  lot  north  of  the  first 
100  acres,  instead  of  confining  himself  (o  the  rear  half  of 
the  lot,  and  began  to  mow  the  hay  growing  upon  the  space, 
which,  by  dividing  the  lo{  into  halves,  would  fall  to  Wad- 
del.  The  latter  forbid  his  removing  the  hay,  and  with  the 
assistance  of  the  other  defendant,  Gardner,  he  took  away 
all  the  hay  from  that  piece  of  land,  and  removed  the  fence 
further  back  to  the  proper  division  line.  It  was  for  these 
acts  the  present  action  was  brought. 

Per  Cur. — With  respect  to  the  hay,  there  is  no  doubt  it 
belonged  to  the  defendant  Waddel,  and  there  can  be  no 
recovery  on  that  account.  The  rails,  to  be  sure,  were  made, 
as  it  appears,  by  Ellis,  but  they  were  not  shewn  to  have 
been  made  on  Ellis's  land:  on  the  contrary,  the  probability 
is,  that  they  were  made  from  timber  on  or  near  the  spot,  in 
which  case  they  would  be  the  property  of  Waddel ;  and,  at 
any  rate,  they  were  not  destroyed  or  taken  away,  but  only 
removed  to  Ellis's  own  land,  or  the  boundary  common  to 
both. 

The  verdict  for  the  defendant  seems  to  us  proper. 


Doe  dem.  Court  v.  Tupper. 

Execution — Term  of  years. 
A  term  of  years  cannot  be  sold  under  an  execution  against  lands  and 
tenements. 

In  this  case  the  point  reserved  for  the  consideration  of  the 
court  was,  whether  a  lease  for  years  can  be  sold  under  a 
ft.  fa.  against  lands. 

Robinson,  C.  J., — It  is  clear  that,  upon  a  ft.  fa.  against 
goods  and  chattels,  lands  and  tenements  cannot  be  sold. 
Our  provincial  statutes,  as  well  as  the  statute  5  Geo.  II., 
ch.  7,  treat  them  as  distinct  subjects  of  execution,  under  the 
very  words  of  lands  and  tenements.  In  a  will,  where 
language  is  construed  with  latitude,  a  devise  of  lands  and 
tenements  will  not  pass  leasehold  estate  ;  still  less  would  a 
deed,  and  less  still  would  those  words,  when  used  in  a 
legal  process,  admit  of  such  latitude  of  construction. 


DOE  DEM.  COURT  V.  TUPPER. 


641 


Macaulay,  J., — The  statute  5  Geo.  II.,  ch.  7,  renders 
houses,  lands,  hereditaments  and  other  real  estate  saleable 
in  satisfaction  of  debts.  Formerly  executions  included 
goods  and  chattels,  lands  and  tenements  under  this  statute, 
when  no  question  like  the  present  could  arise,  as  the  writ 
equally  authorised  the  sale  of  the  term  for  years,  whether 
regarded  as  a  chattel  interest  or  real  estate ;  but  our  provincial 
statute  prohibits  their  being  included  in  the  same  writ,  and 
requires  goods  and  chattels  to  be  first  exhausted.  It  may 
therefore,  not  unreasonably  be  inferred  that  all  assets  properly 
subject  to  the  process  against  goods  and  chattels  should  be  first 
disposed  of,  and  that  the  writ  against  lands  and  tenements 
only  means  real  estate,  strictly  so  called.  A  year  is  to 
intervene  between  the  delivery  of  the  writ  and  the  sale, 
within  which  a  short  lease  might  expire.  I  am  by  no 
means  satisfied  a  term  for  years  might  not  be  sold  under 
either  writ ;  certainly  under  an  elegit  the  sheriff  may  ex- 
tend a  moiety  of  such  an. interest,  or  he  may  sell  it  under  a 
fi.  fa.,  or  deliver  it,  under  the  elegit,  as  chattels.  The 
statute  of  Westminster  mentions  lands  ;  and  if  a  moiety  is 
extended  it  would  seem  to  be  under  that  head,  and  not  as 
goods  or  chattels.  My  brothers  being  clear  upon  the  point, 
and  there  being  very  good  reasons  for  the  opinion  they  hold, 
I  am  not  prepared  to  dissent,  but  the  inclination  of  my 
opinion  is,  that  they  may  be  sold  under  either  writ. 
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[The  Reporter  has  been  unable  to  find  any  of  the  judg- 
ments of  the  court  delivered  in  these  terms.  It  will  be 
observed  also  that  Mr.  Cameron's  Digest  contains  no  mention 
of  any  cases  decided  during  the  same  period.] 


Vol.  v. 
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Anguish  v.  House  et  al. 

Promissory  note — Illegal  contract. 
Held,  that  money  paid  on  a  promissory  note  given  for  the  value  of  goods 
which  were  to  have  been  smuggled  into  the  province,  could  not  be  recovered 
back  in  our  courts. 

Assumpsit  for  money  paid. 

The  plaintiff  became  guarantee  or  joint  maker  of  a  note 
with  the  defendants  to  a  merchant  in  Buffalo  for  tea,  but  by 
the  defendants  to  be  smuggled  to  Canada,  which  the  plaintiff 
knew  and  in  which  he  assisted.  Having  since  been  obliged 
to  pay  the  debt,  he  brought  this  action,  and  the  defence  was 
rested  on  the  illegal  nature  of  the  transaction. 

Per  Cur. — The  vendor,  being  no  participator,  could  have 
sued  either  the  plaintiff  or  the  defendant  in  our  courts 
and  recovered,  but  not  if  he  participated  to  the  same  extent 
as  the  plaintiff  did.  Upon  the  evidence  the  plaintiff  appears 
to  have  stood  in  the  nature  of  a  joint  principal  in  the 
purchase,  and  a  particeps  criminis  in  smuggling  the  tea, 
which  he  joined  in  buying,  knowing  that  it  was  to  be 
smuggled.  Under  such  circumstances,  though  a  foreigner 
and  a  foreign  transaction,  a  remedy  as  upon  an  implied 
assumpsit  in  law  does  not  lie  in  his  favour  in  our  courts. 

MlTIRHEAD  V.  McDoUGALL  ET  AL. 

Bond  for  a  deed — Tender  and  refusal — Delivery. 
In  a  bond  for  a  deed,  where  the  condition  required  that  a  deed  should  be 

"executed  and  delivered"  before  a  certain  day, 
Held,  that  the  due  execution  of  the  deed  before  the  day,  and  forwarding  it  to 

a  third  party  for  the  obligee,  though  it  was  not  received  until  after  the  day, 

was  a  sufficient  delivery  under  the  terms  of  the  bond. 

Debt  on  bond  dated  the  14th  of  May,  1836,  with  a  con- 
dition that  the  obligees  should,  within  a  year  from  the  date, 
"  cause  or  procure  to  be  executed  and  delivered  unto  the 
said  Deborah  Muirhead,  her  heirs,  executors,  administrators 
or  assigns,  a  deed  of  release,  or  deed  without  covenants,  from 
one  John  McNab,  of  certain  premises,  &c." 

The  defendant  pleaded  now  est  factum,  and  several  special 
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pleas,  which  were  demurred  to,  except  one,  which  was,  that 
a  deed  was  tendered  to  the  plaintiff  and  refused. 

It  was  shewn  at  the  trial  that  before  the  day  a  deed  was 
signed  and  sealed  by  the  attorney  of  McNab,  lawfully 
authorised,  and  was  sent  from  Cornwall,  where  it  was 
executed,  to  a  third  party  at  Toronto,  to  be  forwarded  to  the 
plaintiff  at  Niagara ;  but  it  was  not  received  by  the  plaintiff 
before  the  18th  of  May,  four  days  after  the  day  named  in  the 
condition.  In  the  mean  time — namely,  on  the  15th  of  May 
— the  plaintiff  assigned  the  bond  to  one  Clement,  who  brought 
this  action  in  his  name.  The  plaintiff  had  a  verdict  at  the 
trial,  with  damaged  assessed  upon  the  breach  at  £500, 
and  leave  was  reserved  to  move  to  reduce  the  damages,  or 
for  a  nonsuit,  if  the  court  should  be  of  opinion  that  the 
condition  of  the  bond  was  fulfilled. 

It  was  objected  at  the  trial  that  it  was  not  fulfilled  :  first, 
because  the  deed  was  executed  by  attorney a> title  which  a 
purchaser  is  not  bound  to  accept;  secondly,  because' the 
condition  of  the  bond  required  that  the  conveyance  should 
be  delivered  into  the  hands  of  Mrs.  Muirhead  on  or  before 
the  day  named. 

Robinson,  C.  J. — With  respect  to  the  first  point,  the 
objection  has  been  made  without  referring  to  the  bond,  in 
which  it  will  be  seen  that  it  was  within  the  intention  of  the 
parties  that  a  deed  should  be  made  by  the  agent  or  attorney 
of  McNab. 

Upon  the  second  point,  it  turns  upon  what  was  intended 
by  the  parties  by  the  word  "delivered ,"  as  used  in  the  con- 
dition. Undoubtedly  the  deed  being  signed  and  sealed  and 
delivered  to  a  third  person  for  the  use  of  the  obligee,  not 
as  an  excuse  but  with  the  intention  of  parting  with  the 
possession  and  control  over  the  deed,  the  estate  conveyed 
by  it  passed,  although  such  third  person  had  no  authority 
from  the  obligee  to  receive  the  deed.  The  reason  is,  that 
the  party  will  be  presumed  to  assent  to  the  act  done  for  her 
benefit  (11  East  623);  and  it  would  be  unreasonable  to 
compel  the  party  to  make  a  personal  delivery  of  the  instru- 
ment to  the  grantee,  because  she  might  not  be  found  on  the 
day,  and  such  a  delivery  might  be  impossible. 
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In  the  ease  of  Alford  v.  Lee  (Cro.  Eliz.  54)  this  point  is  so 
stated,  and  in  the  modem  case  of  Doe  ex  dem.  Garmans  v. 
v.  Knight  (5  B.  &  C.  687)  the  doctrine  is  very  fully  treated, 
and  the  authorities  reviewed  in  -an  elaborate  judgment, 
which  fully  establishes  the  position  I  have  mentioned.  In 
several  of  the  cases  there  referred  to  the  distinction  is  taken 
that  when  a  particular  place  is  not  named  for  the  delivery, 
a  delivery  to  a  stranger  for  the  use  of  the  grantee  or 
releasee  will  suffice.  Here  no  place  is  mentioned ;  but 
nevertheless  the  words  of  a  condition  may  be  such  as  to 
shew  it  to  be  the  intention  of  the  parties  that  the  deed  shall 
be  actually  delivered  to  the  obligee  in  person,  and  of  course 
when  that  is  so  we  must  see  that  the  intention  is  carried 
into  effect— the  words  here  are  the  "  obligees  "  shall  cause 
or  "procure  to  be  executed  and  delivered  unto  the  said 
Deborah  Muirhead,  her  heirs,  executors,  administrators  or 
assigns,  a  deed,  &c." 

Undoubtedly  the  proper  legal  meaning  of  delivery  has 
reference  to  that  final  act  which  is  necessary  to  make  the 
estate  pass ;  that  is  the  declaration  express  or  implied,  that 
it  is  delivered  to  the  use  of  the  grantee,  which  delivery  may 
be  as  effectually  made  in  the  absence  of  the  grantee  as  in  his 
presence — 4  Cruise's  Dig.  8,  28.  And  it  appears  to  me  that 
the  reasonable  reading  of  this  condition  is,  that  the  obligees 
shall  cause  to  be  executed  and  delivered  a  deed  of  release 
from  the  said  John  McNab  unto  the  said  Deborah  Muirhead, 
her  heirs,  executors,  administrators  or  assigns ;  for  how  could 
the  obligees  venture  to  bind  themselves  to  make  a  personal 
delivery  of  the  deed  into  the  hands  of  Mrs.  Muirhead's  heirs, 
who  might  be  in  a  distant  country,  or  not  be  found,  or  her 
assignees,  of  whom  they  might  know  nothing  ? 

These  words  are  inserted,  I  conceive,  with  reference  to  the 
kind  of  title  to  be  made — namely,  to  her,  her  heirs,  &c. ;  and 
not  with  reference  to  the  persons  who  are  to  take  a  personal 
delivery  of  the  deed,  though,  in  either  case,  they  are  not 
accurately  used. 

If  the  verdict  were  not  otherwise  improper,  the  damages 
are  altogether  excessive,  being  founded,  as  the  evidence 
shews,  upon  the  value  of  the  estate,  whereas  the  estate  is 
now  at  this  moment  vested  in  Mrs.  Muirhead  by  the  execution 
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and  delivery  of  the  deed,  and  the  only  damage  that  can  have 
been  sustained  under  any  construction  of  the  evidence  is 
for  the  non-delivery  of  the  deed  into  her  hands. 

There  should  be  a  new  trial  for  excessive  damages,  for 
the  plea  of  tender  was  clearly  not  supported  by  evidence, 
and  therefore  the  defendant  cannot  have  a  verdict. 

Rule  absolute. 


Cunningham  v.  Markland. 

Taxes — Redemption . 

The  defendant,  as  treasurer,  returned  the  plaintiff's  land  as  part  of  a 
tract  on  which  taxes  were  unpaid.  The  plaintiff  tendered  the  amount  of  the 
taxes  on  his  own  portion,  which  the  defendant  refused  to  accept,  and  the 
land  was  sold  by  the  sheriff. 

Held,  that  an  action  would  not  lie  against  the  treasurer  for  not  accepting 
the  redemption  money,  the  tender  to  and  refusal  by  the  latter  of  the 
money  being  equivalent  to  payment,  and  that  therefore  the  plaintiff  had 
not  lost  his  land. 

Action  on  the  case.  The  plaintiff  was  possessed  of  200 
acres  of  land,  which  was  returned  by  the  treasurer  as  part  of 
a  tract  on  which  the  taxes  were  unpaid,  and  the  whole  tract 
was  sold  to  one  W.  Robertson  for  taxes.  The  plaintiff,  before 
the  expiration  of  a  year  from  the  day  of  sale,  tendered  to  the 
defendant,  as  treasurer,  the  amount  of  taxes  with  the  costs 
and  charges  on  his  own  200  acres,  a  part  of  the  tract,  and  at 
the  same  time  exhibited  his  patent.  The  defendant  refused 
to  accept  the  amount,  unless  the  amount  due  on  the  whole 
tract,  of  which  this  was  returned"  by  the  Surveyor  General 
as  a  part,  were  paid.  The  plaintiff  refused  to  pay  on  any 
except  his  own  part,  and  the  treasurer  having  given  a 
certificate  that  the  tract  was  not  redeemed,  a  deed  was 
given  to  the  purchaser  for  the  whole  by  the  sheriff.  This 
action  was  brought  against  the  treasurer  for  refusing  to 
accept  the  redemption  money,  whereby  it  was  alleged  the 
plaintiff  lost  his  lot  of  land.  Verdict  was  for  the  plaintiff 
by  consent  for  £200,  subject  to  the  opinion  of  the  court 
as  to  his  right  to  recover. 

McLean,  J.,  delivered  the  judgment  of  the  court. 

By  the.  12th  section  of  the  act  of  1819  for  the  assessment 
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of  lands,  the  Surveyor  General  is  required  "  to  furnish 
the  treasurer  of  each  district  with  a  list  or  schedule  of 
the  lots  in  every  town  or  township  in  his  district,  as  the 
same  are  designated  by  numbers  and  concessions  or  other- 
wise upon  the  original  plan,  in  which  list  is  to  be  specified 
in  columns  opposite  to  each  lot  to  whom  the  lot,  or  any 
and  what  part,  has  been  described  as  granted  by  his 
majesty,"  &c,  and  by  the  act  6th  Geo.  IV.,  chap.  6,  sect.  6, 
the  treasurer  is  required  to  lay  before  the  Quarter  Sessions 
an  accurate  account  of  all  lands  in  his  district  upon  which 
taxes  may  be  due  for  eight  years,  "  specifying  in  such 
account  the  lot  or  parcel  of  land  by  the  number,  concession 
and  township  or  otherwise,  as  the.  same  appears  in  the 
schedule  furnished."  By  the  7th  section,  the  clerk  of  the 
peace  is  required  to  make  out  a  writ  for  the  levying  such 
taxes  in  arrear,  u  specifying  in  such  writ  the  particular 
lot  or  parcel  of  land  and  the  amount  due  thereon."  Under 
the  17th  section  of  the  last-mentioned  act,  the  proprietor  of 
the  lot,  or  any  one  in  his  behalf,  might  redeem,  by  paying 
to  the  treasurer,  within  twelve  calendar  months,  the 
amount  levied  and  the  expense,  and  20  percent,  in  addition 
to  the  same,  to  be  paid  to  the  purchaser,  whose  right  should 
from -thenceforth  cease,  and  the  proprietor  might  resume 
possession  of  the  parcel  of  land  sold. 

This  action  can  only  be  sustained  upon  the  ground  that 
the  plaintiff  has  lost  his  land  by  the  refusal  of  the  defendant 
to  do  what  the  law  required  him  to  do,  in  order  that  the  lot 
might  be  redeemed.  The  question  then  is,  has  the  plaintiff 
lost  his  land,  as  he  has  alleged,  by  the  defendant  refusing 
to  accept  the  redemption  money  of  the  plaintiff's  portion 
of  the  lot?  It  is  obvious  that  the  law  does  not  contemplate 
that  when  a  lot  of  land  is  sold  for  taxes  any  person  shall 
be  at  liberty  to  come  in  and  redeem  a  portion  of  such  lot 
by  payment  of  a  portion  of  the  tax.  -  If  this  were  prac- 
ticable, then  in  all  cases  where  only  a  part  of  a  lot  is  sold, 
the  proprietor  might  redeem  that  part,  leaving  the  residue 
of  the  lot  unpaid  for,  and  thus  deleating  the  very  object  of 
the  law.  If,  however,  the  Surveyor  General's  schedule 
specifies  distinctly  the  names  of  several  grantees  for  several 
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parts  of  the  same  lot  of  land,  it  is  not  a  matter  within  the 
discretion  of  the  treasurer  to  return  such  whole  lot  as 
granted  to  certain  individuals,  and  thus  make  the  whole 
lot  liable  for  the  tax  on  each  of  its  parts.  It  does  not  appear 
in  this  case  how  the  lot  in  question  A,  in  the  6th  concession  of 
Sidney,  was  returned  by  the  Surveyor  General.  If  the 
name  of  the  plaintiff  is  returned  as  the  grantee  of  200  acres, 
and  the  name  of  some  other  person  for  the  residue  of  the 
lot,  then  no  act  of  the  treasurer  could  render  the  plaintiff's 
land  liable  for  the  tax  due  on  the  other  portion,  and  the 
plaintiff  would  clearly  be  entitled  to  redeem  his  own  part 
without  paying  for  the  whole  lot.  Admitting  then  the 
plaintiff's  right  to  redeem,  under  these  circumstances,  and 
it  being  in  evidence  that  he  tendered  the  amount  necessary 
to  redeem  his  own  part,  the  question  arises,  has  the  defend- 
ant's refusal  to  accept  been  the  means  of  depriving  the 
plaintiff  of  his  land?  It  is  clearly  established  between  parties 
that  tender  and  refusal  are  in  all  cases  equivalent  to  perform- 
ance of  any  act.  The  same  principle,  we  think,  must  apply  in 
this  case  ;  for  it  never  can  be  admitted  to  be  in  the  power 
of  a  treasurer,  by  a  perverse  or  obstinate  refusal  to  accept 
the  amount  tendered  to  redeem  lands,  to  deprive  the  owner 
of  such  lands.  In  this  case  the  plaintiff  did  all  that  was 
in  his  power  to  do  to  redeem  his  lands — he  tendered  the 
amount  to  the  person  whose  duty  it  was  to  receive  it,  and 
having  done  so,  we  consider  such  tender  and  refusal  of  the 
treasurer  to  accept  as  to  him  equivalent  to  a  payment,  and 
that  therefore  the  plaintiff  has  not  lost  his  land  and  cannot 
sustain  this  action  against  the  treasurer. 


v 

Smith  v.  Riordan. 

By-law — Corporation.  \ 
Under  the  act  of  the  legislature  incorporating  the  town  of  Port  Hope,  the 
corporation  have  power  to  enforce  regulations  preventing  cattle,  swine  and 
other  animals  from  running  at  large  by  impounding  and  selling  them,  as 
well  to  liquidate  damage  occasioned  by  their  so  doing  as  a  fine  imposed. 

■  The  points  reserved  at  the  trial  of  this  cause  were 

First,  the  authority  of  the  Board  of  Police  of  Port  Hope 

by  law  to  establish  a  regulation  to  seize  and  sell  hogs 

found  running  at  large  within  the  town. 
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Secondly,  if  the  Board  have  authority  to  establish  such  a 
regulation,  that  the  defendant  has  not  pursued  the  course 
prescribed  by  the  regulation  which  has  been  established. 

McLean,  J.,  delivered  the  judgment  of  the  court. 

On  the  first  point,  the  18th  clause  of  the  act  4  Wm.  IV., 
ch.  26,  incorporating  Port  Hope,  gives  to  the  corporation 
authority  "  from  time  to  time  to  establish  such  ordinances, 
by-laws  and  regulations  as  they  may  think  reasonable  within 
the  town,"  for  various  purposes  and  amongst  others  "to 
restrain  and  prevent  any  horses,  cattle  or  swine  from  run- 
ning at  large — and  to  make  such  rules  and  regulations  for 
the  improvement,  good  order  and  government  of  the  town, 
as  the  corporation  may  deem  expedient,"  not  repugnant  to 
the  laws  of  the  province,  except  in  so  far  as  the  same  may 
be  virtually  repealed  by  that  act,  and  to  enforce  the  due 
observance  thereof  by  inflicting  penalties  on  any  person  for 
the  violation  of  any  by-law  or  ordinance  not  exceeding 
£1  105. 

The  corporation  under  this  clause  had  an  unquestionable 
right  to  make  such  a  by-law  or  regulation  as  they  thought 
reasonable  to  restrain  or  prevent  swine  from  running  at 
large  ;  and  as  the  town  of  Port  Hope  could  be  no  longer  sub- 
ject to  the  regulations  of  the  township  meeting,  it  was  proper 
that  power  should  be  exercised  in  a  manner  not  repugnant 
to  the  laws  of  the  province. 

In  pursuance  of  the  power  given,  the  corporation  appointed 
a  pound-keeper,  and  he  acting  under  the  authority  of  the 
Board  of  Police,  received  the  hogs  and  sold  them,  pursuant 
to  the  regulation  or  ordinance  established  to  restrain  hogs 
from  running  at  large.  The  hogs  were  sold  in  the  first 
place  to  pay  individual  damages  occasioned  by  them,  and 
then  to  pay  a  penalty  incurred  by  their  being  at  large.  If 
they  were  liable  to  be  sold  on  either  account,  then  this 
action  cannot  be  sustained.  It  is  stated  and  not  denied  that 
this  corporation  could  not  establish  any  regulation  which 
should  create  a  forfeiture  unless  express  power  be  given 
under  the  act  by  which  it  is  constituted.  It  does,  however, 
appear  to  us  that  a  power  from  time  to  time  to  establish 
such  ordinances,  by-laws  and  regulations  as  the  corporation 
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may  think  reasonable  within  the  towti  to  prevent  swine  and 
other  animals  from  running  at  large,  does  confer  on  the  cor- 
poration full  power  to  establish  such  a  regulation  as  that 
under  which  the  hogs  were  sold,  and  that  the  corporation  is 
not  confined  to  the  infliction  of  a  penalty  of  thirty  shillings 
on  the  owner  of  the  hogs. 

To  enforce  the  observance  of  any  regulations  by  indivi- 
duals, the  Board  has  power  to  levy  a  fine  not  exceeding  thirty 
shillings,  but  this  appears  to  us  to  have  been  intended  only 
for  a  personal  violation  of  any  by-law  or  ordinance,  and  not 
to  apply  to  the  case  of  swine  or  other  animals  running  at 
large,  with  respect  to  which,  such  a  regulation  would  in 
many  instances  be  wholly  ineffectual  from  the  circumstance 
of  the  owners  being  unknown. 

The  power  exercised  by  the  corporation  is  necessary  to 
restrain  such  animals  from  running  at  large,  and  is  not,  in 
our  opinion,  repugnant  to  the  laws  of  this  province.  If  the 
town  of  Port  Hope  were  not  incorporated,  then  the  township 
of  which  it  formed  a  part  would,  at  the  ordinary  township 
meeting  in  January,  have  power  to  say  whether  swine 
should  run  at  large  or  not ;  and  if  restrained  from  running  at 
large,  or  if  taken  damage  feasant,  the  law  would  in  such 
case  provide  for  the  sale.  The  power  which  in  ordinary 
cases  belongs  to  the  township  meetings,  is  by  the  act  of  in- 
corporation vested  in  the  Board  of  Police,  and  they  have, 
besides  the  mere  power  of  saying  whether  they  shall  run  at 
large  or  not,  authority  to  establish  such  regulation  or  by-law 
as  they  may  think  reasonable  to  restrain  them  from  going 
at  large.  The  passing  of  such  a  by-law  or  regulation  by  the 
board  is  sufficient  evidence  that  it  was  thought  reasonable. 
With  this  view  of  the  case,  we  are  of  opinion  that  this  action 
cannot  be  sustained. 


REA   V.  GlLLlLAND. 

In  an  action  of  replevin  where  the  court  below  found  in  favour  of  the  plaintiff 
on  demurrer  to  the  first  cognizance,  and  in  favour  of  the  defendant  on  de- 
murrer to  his  replication  to  one  of  several  pleas  in  bar  of  the  second 
cognizance,  and  a  general  judgment  was  therefore  given  in  defendant's 
favor,  awarding  damages  and  a  return  of  the  goods, 

Held,  on  appeal,  that  such  judgment  was  erroneous.  - 

This  case  came  before  the  court  from  the  District  Court,  on 
4  o  vol.  v. 
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a  writ  of  error.  It  was  an  action  of  replevin  ;  the  defendant, 
as  bailiff  of  one  Dittrich,  avowed  the  taking  of  the  goods 
as  a  distress  for  rent,  in  two  pleas,  in  which  the  demise  was 
differently  stated.  The  plaintiff  pleaded  several  pleas  in  bar 
of  the  first  cognizance,  and  demurred  specially  to  the 
second. 

The  defendant  replied  specially  to  the  third  plea  in  bar  of 
the  first  cognizance,  and  the  plaintiff  demurred  to  his 
replication. 

The  court  below  adjudged  the  second  cognizance  to  be 
bad,  and  they  adjudged  the  defendant's  replication  to  the 
plaintiff's  third  plea  in  bar  of  the  first  cognizance  to  be 
sufficient ; "  wherefore  they  considered  that  the  defendant  have 
judgment  and  a  return  of  the  goods  and  chattels,  together 
with  his  damages  to  be  adjudged  to  him,"  &c. 

The  plaintiff  in  error  assigned  the  common  errors. 

Per  Cur. — It  is  evident  that  the  judgment  is  erroneous,  for 
a  general  judgment  is  entered  for  the  defendant,  and  a  return 
of  the  goods  and  chattels  awarded,  as  the  consequence  of 
the  court  giving  judgment  in  his  favor  upon  his  replication 
to  one  of  several  pleas  in  bar  of  the  avowry  ;  but  if  either 
of  the  other  pleas  in  bar  of  the  avowry  be  ultimately  found 
in  favor  of  the  plaintiff,  on  the  trial  of  the  issues  in  fact 
raised  upon  them,  he  will  be  entitled  to  a  general  judgment 
in  his  favor  upon  the  first  avowry,  as  well  as  upon  the 
second  under  the  demurrer  decided  in  his  favor.  The 
judgment  should  have  been  for  the  defendant  only  upon  the 
plaintiff's  third  plea  in  bar. 

Judgment  reversed. 


Smart  et  al.,  executors  of  Innes,  v.  Brown. 

Money  had  and  received — Agreement. 
An  action  for  money  had  and  received  as  the  purchase  money  of  an  estate 
will  not  lie,  so  long  as  the  vendee  enjoys  the  estate  and  continues  in 
possession.  < 

Assumpsit  on  the- common  money  counts. 

The  defendant  owned  a  farm  in  the  township  of  Hamilton, 
commonly  called  the  Wilder  farm.  The  testator,  Innes, 
wished  to  purchase  it,  and  being  aware,  it  seemed,  that  Mr. 
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J.  G.  Bethune  was  authorised  to  sell  it,  he  applied  to  him, 
in  September,  1833,  offering  £500  for  the  farm. 

On  the  16th  of  September,  1833,  Bethune  wrote  to  Brown 
as  follows  :  "Dear  Brown,  I  will  thank  you  to  send  me  a 
draft  on  some  person  at  Montreal  for  £400,  at  sixty  days,  to 
help  me  through  my  present  necessities,  I  shall  probably 
sell  your  Wilder  lot.  Shall  I  take  £500  cash — let  me  know 
per  bearer,    (other  matters.)  « 

(Signed)  J.  G.  Bethune." 

The  same  day  Brown  wrote  this  answer: — 
"  Dear  Sir— (other  matters.)  The  Wilder  farm  cost  me 
more  than  £500,  with  the  interest  and  expense  since  I 
bought  it,  as  times  are  turning  out;  take  that  sum,  if  you 
can  do  no  better ;'  I  ought  to  get  £650  for  it.  (Other  matters 
among  which),  I  send  you  a  draft  on  A.  Millar  &  Co.,  for 
£400,  at  sixty  days. 

(Signed)  ,  John  Brown." 

Mr.  Bethune  was  examined  as  a  witness  at  the  trial,  and 
stated  that,  as  the  agent  of  Brown,  he  agreed  with  the  testator 
Innes,  on  the  28th  of  September,  1833,  to  sell  to  him  for 
£500,  and  that  he  took  Innes'  drafts  on  Scotland  for  £500, 
and  informed  Brown  that  the  bills  had  been  taken  by  him, 
and  that  he  would  credit  him  with  the  amount  when  received : 
he  stated  he  did  receive  the  money  in  due  time,  and  credited 
Brown  with  the  amount :  that  at  the  time  he  received  the 
money,  BrownNwas  indebted  to  him  in  a  greater  amount : 
that  he  rendered  account  to  Brown  in  August,  1834,  in 
which  he  gave  him  credit  for  this  £500,  but  Brown  struck 
out  this  credit,  as  he  had  not  received  the  money,  (and  did 
not  mean,  as  it  seemed,  to  abide  by  what  Bethune  had 
done.) 

The  bills,  were  paid  when  due ;  were  drawn  on  Scotland 
in  favor  of  Bethune,  and  he  sent  them  to  his  correspondent 
in  Montreal,  who  credited  Bethune  with  their  amount  on  the 
8th  of  October,  1833;  but  it  seemed  from  the  rest  of  Mr. 
Bethune's  evidence  that  this  was  only  a  conditional  credit, 
for  he  declared  that  he  did  not  negotiate  the  bills,  and  would 
not  have  credited  Brown  the  amount  if  he  had  desired  it, 
before  he  himself  got  the  money. 
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Innes  went  into  possession  with  his  family  immediately 
on  giving  the  bills ;  he  died  in  possesion,  and  his  family 
continued  to  reside  on  the  farm  and  were  still  there. 

Mr.  Bethune  declared  that  after  the  bargain  was  made 
(but  he  did  not  say  when)  he  mentioned  to  Mr.  Brown  that 
he  had  received  bills  on  Scotland,  and  did  not  remember 
whether  he  made  any  remark  on  the  subject  or  not. 

In  May,  1836,  Brown  told  Bethune  that  he  would 
never  give  a  deed  of  the  land,  because  he  had  not  received 
the  purchase  money,  and  because  the  sale  was  too  cheap. 

It  was  in  October,  1833,  that  fhnes  went  into  possession ; 
the  farm  was  on  the  main  public  road  between  Port  Hope 
and  Cobourg  and  not  far  from  Brown's  residence.  It  was 
proved  that  in  the  summer  or  autumn  of  1834,  Brown  went 
on  the  land  and  claimed  it,  saying  that  Bethune  was  only 
authorised  to  sell  for  cash.  Before  this  time,  Mr.  Bethune's 
affairs  had  become  involved. 

On  the  3rd  of  April,  1834,  Bethune  wrote  thus  to  Brown 

"  My  dear  Sir, — Dr.  Innes,  who  purchased  the  Wilder 
farm,  gave  me  bills  on  Scotland,  which  bills  have  been 
accepted,  and  the  moment  they  are  paid  I  shall  account  to 
you  for  the  amount — five  hundred  pounds.  This  transaction 
is  entirely  out  of  our  other  business.  I  sent  the  bills  to 
Scotland  through  W.  Bradbury  &  Co.,  and  the  moment  they 
advise  payment  I  can  draw  for  the  amount.  If  you  will 
make  a  title  to  the  land  and  leave  it  with  Mr.  Moffatt  to  be 
given  up  on  your  order." 

It  was  not  shewn  what  notice  Brown  took  of  this  letter, 
or  that  he  did  anything  upon  it.  On  the  next  day  (4th  of 
April,  1834),  Bethune  wrote  to  Mr.  Henry,  a  friend  :  u  Dear 
Robert, —  Mr.  Brown  being  very  urgent  for  the  money  for  the 
farm  purchased  of  him  for  Dr.  Innes,  I  have  to  request  that  if 
the  order  on  you  is  accepted,  you  may  pay  Mr.  Brown  £500, 
and  I  will  give  you  a  bill  for  the  same.  I  forwarded  Dr.  Innes' 
bills  to  Scotland,  and  did  not  negotiate  them;  they  have 
been  accepted  but  I  have  as  yet  no  account  of  the  money." 

On  this  Mr.  Henry  indorsed  an  answer — "  Should  the 
within  mentioned  letter  of  credit  be  accepted,  I  will  retain 
the  within  mentioned  sum  of  £500  for  Mr.  Brown,  or  order." 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  this  statement  of  facts,  there  appears  little  reason 
to  doubt  that  a  difficulty  would  not  have  arisen  between 
these  parties  if  Mr.  Belhune's  affairs  had  not  fallen  into 
confusion.  Unless  under  circumstances  very  peculiar,  any 
one  having  a  farm  to  sell,  and  willing  to  take  £500  for  it5 
would  gladly  receive  a  sterling  bill  for  the  whole  amount, 
even  at  six  months,  and  provided  it  were  punctually  paid 
would  not  insist  upon  the  difference  between  such  an 
arrangement  and  a  cash  payment. 

Nothing  is  said  in  the  evidence  about  any  allowance  for 
premium  on  the  bill,  and  we  are  not  informed  whether  it 
was  taken  at  par  or  not.  If  it  were,  the  advantage  to  Brown 
would  more  than  compensate  for  the  delay  beyond  the  usual 
time  of  sixty  or  ninety  days  :  but  we  do  not  know  what  was 
agreed  upon  in  this  respect. 

Unfortunately,  Mr.  Belhune,  after  taking  the  bill  and  ulti- 
mately receiving  the  amount  through  his  agent  at  Montreal? 
has  fallen  into  pecuniary  difficulties  ;  in  consequence  of 
which  Brown  has  been  paid  nothing,  though  Innes  has  been 
long  in  possession  of  his  farm.  If  Mr.  Bethune  continues 
unable  to  make  good  the  sum,  a  loss  must  light  somewhere. 
The  amount  is  considerable ;  and  so  far  as  we  can  be  in- 
fluenced by  any  sense  of  hardship  in  the  case,  we  must  look 
fairly  at  both  sides.  If  Mr.  Innes,  in  dealing  with  Bethune 
as  Brown's  agent,  acted  with  due  circumspection  and  did 
not  venture  to  enter  into  a  contract  with  him  which  was 
beyond  the  scope  of  his  authority,  it  would  be  hard  and 
unjust  indeed  that  his  estate  should  suffer  so  heavy  a  loss, 
merely  because  Brown's  agent  has  acted  improperly,  or 
been  unfortunate.  And  on  the  other  hand,  before  the  loss 
could  be  saddled  on  Brown,  and  before  he  can  be  compelled 
to  part  with  a  property  for  which  he  has  not  received  the 
least  value,  it  ought  to  appear  clearly  that  his  agent  has  so 
acted  as  to  bind  him  to  the  full  extent  by  all  that  he  has 
done.  In  that  case  only  he  can  be  called  upon  to  submit 
to  the  loss. 

If  this  evidence  went  no  further  than  to  shew  that  Brown 
had  authorised  Bethune  to  agree  with  any  purchaser  for  the 
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sale  of  the  farm  at  a  certain  price,  then  the  question  would 
occur  whether  such  an  authority  would  give  Bethune  power 
to  receive  the  money,  so  that  a  payment  to  him  would  bind 
the  principal  and  discharge  the  purchaser.  Upon  that  point 
there  js  a  recent  decision,  and  other  authorities  to  the  same 
effect  might  be  referred  to  ;  but  the  objection  here  is  not  that 
Bethune  was  not  authorized  to  receive  the  money,  but  that 
his  instructions  were  to -take  money  and  nothing  else  ;  and 
the  letters  given  in  evidence  seem  to  preclude  any  doubt  as 
to  Mr.  Belh'une's  authority  to  receive  the  <£5Q0  at  the  time 
of  the  sale,  if  Mr.  Innes  had  then  paid  it  to  him. 

Brown  contends  that  this  was  not  done — that  he  gave  no 
authority  to  sell  on  other  terms:  and  he  refuses  on  this 
ground  to  be  bound  by  Mr.  Bethune's  act,  and  sets  the 
executors  of  Innes  at  defiance. 

If  the  executors,  the  plaintiffs  in  this  suit,  had  brought  their 
action  against  Brown  for  breach  of  an  agreement  to  convey, 
we  should  then  have  been  called  upon  to  determine  whether 
the  correspondence  produced  at  the  trial  supplied  such 
evidence  in  writing  of  the  agreement  as  would  be  suffi- 
cient to  charge  Brown  under  the  Statute  of  Frauds:  or  if 
we  thought  it  did  not,  then  whether,  after  what  had  taken 
place,  the  case  could  be  treated  in  a  court  of  law  as  being 
taken  out  of  the  statute  by  part  performance. 

Upon  these  points  we  abstain  at  present  from  pronouncing 
an  opinion.  The  plaintiffs  have  not  sued  upon  the  agree- 
ment, but  have  brought  their  action  upon  the  common  money 
counts  only,  and  they  seek  to  compel  Brown  to  refund  the 
£500,  as  money  had  and  received  to  the  use  of  Innes,  the 
testator.  If  the  possession  of  the  place  had  been  given  up, 
then  there  might  have  been  some  color  for  such  an  action, 
and  the  defendant  would  have  been  driven  to  resist  it,  first, 
on  the  ground  that  Innes  having  long  enjoyed  possession, 
the  parties  could  not  be  placed  in  statu  quo;  that  the 
contract  could  not,  therefore,  be  rescinded  and  the  money 
demanded  to  be  returned :  and  secondly,  that  upon  the  whole 
transaction  he  was  not  liable,  in  consequence  of  Bethune's 
having  exceeded  his  authority,  and  sold  the  farm  without 
receiving  payment  in  money. 
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But  that  lanes,  in  his  lifetime,  or  the  executors  since  his 
death,  can  remain  in  possession  of  the  farm,  enjoy  this  benefit 
under  the  contract,  and  at  the  same  time  bring  this  action 
for  money  had  and  received,  which  can  only  be  sustained 
upon  the  footing  of  its  entire  abandonment,  is,  in  our  opinion, 
wholly  out  of  the  question.  We  are  compelled  to  say  that 
the  verdict  which  has  been  rendered  for  the  plaintiffs  must 
be  set  aside  and  a  new  trial  granted,  without  costs. 

It  will  be  for  the  plaintiffs  to  determine,  as  they  may  be 
advised,  whether  they  will  abandon  the  possession,  and  then 
commence  a  new  action  upon  the  same  principle  as  the  one 
they  now  have  brought ;  or  whether  they  will  sue  for 
damages  for  breach  of  an  agreement  to  convey  the  land. 

Rule  absolute  for  a  new  trial,  without  costs. 


Doe  dem.  Smith  v.  Shuter  et  at. 

Execution — Lands — Executor. 
The  lands  of  a  testator  may  be  sold  on  a  judgment  against  one  of  several 
executors,  in  the  same  manner  as  if  judgment  had  been  against  all. 

In  this  case  the  point  submitted  to  the  consideration  of 
the  court  was  this :  of  two  executors  one  only  adminis- 
tered, the  other  did  not  formally  renounce,  but  he  did 
not  administer  and  was  not  included  in  the  probate.  An 
action  was  brought  against  the  executor  who  acted,  and, 
upon  a  judgment  obtained  an  execution  against  lands,  the 
real  estate  of  the  testator  was  sold. 

It  was  objected  that  as  the  estate  in  the  land  must  be  con- 
sidered as  vested  in  all  the  executors  for  the  purpose  of 
paying  debts,  it  could  not  be  legally  sold  under  execution 
against  one  of  them. 

Robinson,  C.  J. — I  am  of  opinion  that  there  is  nothing 
in  this  objection.  It  was  proper  to  bring  the  action  against 
that  executor  alone  who  administered  ;  and,  even  had  they 
both  administered,  the  suing  of  the  one  only,  if  the  other 
had  not  pleaded  in  abatement,  would  have  entitled  the 
plaintiff  to  have  obtained  judgment  and  satisfaction  out  of 
the  personal  estate  of  the  debtor;  and,  under  the  5  Geo.  II., 
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ch.  7,  the  lands  are  subject  to  the  same  process  and  pro- 
ceeding for  the  satisfaction  of  debts  as  goods  and  chattels. 
^  Besides  it  has  never  been  decided  here  that  the  estate  is? 
in  such  a  case,  actually  vested  in  the  executors,  but  only  that 
it  remains  subject  upon  a  judgment  against  the  personal 
representative  of  the  deceased  debtor.  When  executors  are 
empowered  to  sell  lands,  and  one  of  them  refuses  the  trust, 
the  others  are  expressly  enabled  to  sell  by  the  statute  21 
H.  VIII.,  ch.  4,  and  this  statute  has,  by  equitable  construc- 
tion, been  extended  to  the  case  where  the  executors  take 
as  devisees  under  the  will. 

Macaulay,  J. — Any  imputation  of  fraud  in  the  judgment 
under  which  the  defendants  claim  must  be  considered  as 
repelled  to  the  satisfaction  of  the  jury  at  the  trial ;  and  I  am 
of  opinion  the  judgment  warranted  a  sale  of  the  lands  under 
the  statute  5  Geo.  II. ,  ch.  7,  and  the  decisions  of  this  court 
touching  its  construction. 

Judgment  for  the  plaintiff. 


Spalding  v.  McKay. 

Bill — Acceptance — Money  received. 
A  defendant  cannot  be  charged  as  an  acceptor  of  a  bill  that  has  already  been 
accepted,  though  conditionally,  by  the  drawee ;  and  to  make  him  liable  for 
money  received,  it  must  be  shewn  that  he  did  receive  money  which  he  could 
.  and  ought  to  have  applied  to  paying  the  acceptance. 

The  plaintiff  sued  for  money  received  to  his  use. 

The  defendant  was  treasurer  of  the  district  of  Bathurst. 
One  Watson  had  been  treasurer,  and  while  he  was  treasurer, 
one  Reade  being  cjerk  of  the  peace,  and  indebted  to  Spalding) 
drew  an  order,  or  bill,  on  Watson  as  treasurer,  at  sight,  in 
favor  of  Spalding,  for  £51  4s.  3d.  (on  14th  of  June,  1832)  and 
Watson  accepted  this  "payable  when  he  had  funds  of  the 
district  to  do  so" — and  having  thus  accepted  it  he  charged 
the  district  with  the  amount. 

Watson  died  and  the  defendant  became  treasurer  in  his 
room,  and  on  this  bill  being  presented  to  him,  he  accepted 
it  thus,  "Accepted,  J.  McKay,  treasurer,"  and  after  this  ac- 
ceptance he  paid  a  small  part  of  it  on  account. 
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McKay  became  administrator  of  Watson,  who  died  in 
September,  1832. 

On  the  30th  of  March,  1833,  McKay  rendered  an  account 
to  the  district — "District  of  Bathurst  in  account  with  the 
treasurer" — not  distinguishing  between  his  own  items  and 
those  in  the  time  of  Watson ,  and  in  this  account  he  charged 
the  district  with  £55  5s.  6 J.,  under  "June  sessions,  1832," 
as  paid  to  the  clerk  of  the  peace. 

Before  rendering  this  account, a  settlement  had  been 
made  of  Watson's  account  with  the  district,  and  he  was 
found  in  arrear  £359  Ss.  Gd.,  which  was  paid  to  the  district 
out  of  his  estate  ;  and  upon  this  settlement  credit  was  taken 
by  his  estate  for  £55  5s.  6d.  in  the  clerk  of  the  peace's 
accounts,  as  if  actually  paid  by  him. 

When  McKay  accepted,  he  alleged  that  he  knew  nothing 
of  this  sum  having  been  charged  against  the  district,  and 
accepted  on  the  supposition  that  he  should  be  allowed  to 
retain  the  amount,  as  district,  funds  came  to  his  hands. 

Per  Cur. — It  is  clear  the  defendant  cannot  be  charged  as 
acceptor  of  this  bill,  because  it  had  already  been  accepted 
by  the  drawee.  To  make  him  liable  as  for  money  received 
for  Spalding's  use,  it  must  be  shewn  that  he  did  receive 
money  which  he  could  and  ought  to  have  applied  to  paying 
this  acceptance. 

We  do  not  see  on  what  footing  the  plaintiff  can  recover 
against  him.  Watson's  cond  itional  acceptance  became  abso- 
lute when  he  received  funds,  which  it  is  clear  he  did,  and  there 
is  no  doubt  about  the  remedy  against  his  administrator. 

But  the  defendant  is  not  liable  as  a  party  to  the  bill,  upon 
his  acceptance  :  he  is  not  sued  as  a  guarantee  ;  and  certainly 
he  holds  no  money  to  the  use  of  the  plaintiff ;  that  is,  not  in 
his  individual  capacity,  in  which  capacity  alone  he  is  sued, 
and  not  as  administrator  of  Watson.  He  has,  as  treasurer, 
merely  received  the  public  funds  of  the  district,  for  the 
purpose  of  applying  them  to  pay  public  charges. 

The  district  has  already  paid  this  sum  on  account  of  the 
clerk  of  the  peace  to  Watson,  their  former  treasurer,  and  how 
can  it  be  said  that  the  same  sum  has  passed  into  his  hands 
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to  be  applied  a  second  time  to  Spalding?  There  is  no 
direction  of  such  assessment,  express  or  implied.  The  dis- 
trict funds  have  once  paid  this  money,  and  Spalding  can 
have  no  legal  claim  upon  them,  either  direct  or  indirect, 
through  the  treasurer.  If  the  justices  of  the  district  had 
placed  the  specific  sum  in  the  hands  of  Watson  to  answer 
his  acceptance,  and  he  had  misapplied  it,  we  do  not  see  how 
an  action  for  money  had, and  received  could  result  from  that 
against  the  subsequent  treasurer,  merely  because  the  revenue 
of  the  district  came  afterwards  into  his  possession.  It  may 
be  possible  that  if  this  defendant  had  been  aware,  as  he 
might,  have  been  upon  examination,  that  Watson  had  in  fact 
not  paid  this  bill,  he  might  have  been  able  to  recover  it  for 
the  district  out  of  the  estate  of  Watson,  provided  Watson's 
estate  was  solvent.  But  we  do  not  feel  authorized  in 
assuming  that  Watson's  estate  had  assets  beyond  the 
amount  of  the  balance  which  was  actually  paid  over — that 
is,  .the  £359.  Indeed,  the  defendant  on  his  oath  declares 
that  he,  as  Watson's  surety,  had  to  pay  a  considerable  part 
of  the  balance  to  the  district,  exclusive  of  this. 

When  the  plaintiff,  having  an  ordinary  claim  upon  Read 
as  his  debtor,  takes  a  bill  upon  Watson,  and  procures  his 
acceptance,  he  has  that  double  remedy  against  the  acceptor 
and  drawer  which  others  have  in  similar  cases  ;  and  if  upon 
Watson's  failure  to  pay  he  took  no  legal  remedy  against  the 
drawer  and  lost  it  by  laches,  we  do  not  see  how  in  equity 
any  right  of  action  results  to  him  against  this  defendant,  nor 
how  it  could  result  upon  any  other  legal  ground,  than  his 
having  received  money  w7hich  he  could  have  so  applied. 

We  are  of  opinion  there  should  be  a  new  trial  on  payment 
of  costs. 

Rule  absolute. 


Street  v.  Hamilton. 

Trespass — Execution —  Chattel  mortgage. 
An  action  for  trespass  will  not  lie  against  a  sheriff  for  seizing  goods  which 
were  subject  to  a  chattel  mortgage,  but  of  which  the  mortgagors  had 
possession. 

This  was  an  action  of  trespass :  the  defendant  pleaded 
the  general  issue. 
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The  plaintiff  took  a  bill  of  sale  of  Hay  and  Gray  of  an 
engine  and  other  stock  in  trade,  at  a  foundry  at  Chippewa, 
to  secure  advances  they  had  made,  were  making,  and  were 
to  make,  and  he  allowed  them  to  remain  in  possession  of  the 
stock  thus  assigned,  and  of  the  land  and  premises,  which  were 
Street's.  Then  came  execution  creditors,  and  the  sheriff  sold 
the  property  (stock),  and  for  this  the  plain  tiff  brought  trespass. 

The  jury  found  that  the  bill  of  sale  to  the  plaintiff  was 
made  bond  fide  to  secure  a  subsisting  debt,  and  that  the 
sheriff  seized  under  the  executions  while  they  were  in  force. 

Robinson,  C.  J. — In  Dyce  v.  Pearson  (4  D.  &  R.  654), 
Abbott,  C.  says:  "  I  should  have  left  it  to  the  jury  to  say, 
whether  the  plaintiffs  had  by  their  own  conduct  enabled  Smith 
to  hold  himself  forth  to  the  world,  not  merely  as  having  the 
possession  of,  but  the  property  in  the  goods.  *  1  *'  ..It  is 
certainly  my  opinion  that  if  the  real  owner  of  the  property 
suffers  another  to  have  possession  of  it,  and  to  have  those 
documents  which  are  the  muniments  of  title,  a  sale  by  such 
a  person  shall  bind  the  true  owner." 

Now  here  the  jury  have  found,  to  be  sure,  that  "  the  bill 
of  sale  to  the  plaintiff  was  made  bond  fide  to  secure  a 
subsisting  debt" — that  is,  they  have  negatived  any  fraudu- 
lent intent  in  taking  the  security  ;  but  the  whole  evidence 
shews  that  Hay  and  Gray  were  allowed  to  deal  with  this 
property  as  their  own  ;  that  they  had  full  power  to  sell, 
and  were  in  the  constant  practice  of  selling  as  if  it  were 
their  own  ;  it  is  therefore,  in  truth,  nothing  more  than  an 
attempt  to  reserve  a  right  of  property  to  be  exercised  only 
in  order  to  defeat  a  creditor  whenever  one  appears  ;  that, 
we  think,  is  clearly  illegal.  It  can  never  be  held  that  the 
sheriff  committed  a  trespass  against  this  plaintiff  by  seizing 
goods  as  belonging  to  Hay  and  Gray  of  which  they  were  in 
possession,  with  the  power  of  disposing  of  them  as  owners. 

If  the  plaintiff  had  a  right  to  enter  upon  the  possession  of 
these  goods  when  he  pleased,  he  should  have  first  exercised 
that  right,  and  then  the  seizing  would  have  been  an  injury 
to  his  possession. 

The  verdict  for  the  defendant,  we  think,  should  stand. 

Rule  discharged. 
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Carlisle  et  al.  v.  The  Niagara  Dock  Company. 

Partnership— Contract. 
Wlien  a  contract  was  made  with  one  party,  who  subsequently  admitted 
another  person  to  a  share  in  the  contract,  Held,  that  payment  to  the 
original  contractor  is  sufficient,  and  that  no  notice  need  be  taken  of  the 
subsequent  co-partnership. 

The  defendant,  it  appeared,  entered  into  a  contract  with 
Ellis  (the  second  plaintiff)  alone,  for  the  performance  of 
certain  work ;  he  afterwards  allowed  Carlisle,  the  other 
plaintiff,  to  join  him  in  the  job,  and  when  it  was  finished 
Ellis  and  Carlisle  disputed  about  their  accounts,  and  each 
gave  notice  to  the  defendants  not  to  pay  the  other.  The 
defendants  eventually  paid  Ellis,  the  person  with  whom 
they  had  contracted. 

Upon  the  trial  the  jury  were  told  that  if  there  were  a  pre- 
existing partnership,  and  a  joint  contract,  and  the  work  done 
under  it,  and  the  payment  was  made  to  Ellis  maid  fide  and 
in  fraud  of  Carlisle,  then  they  were  to  find  for  the  plaintiffs  ; 
but  if  there  were  no  previous  partnership — if  the  contract 
were  with  Ellis  solely,  and  Carlisle  was  taken  in  afterwards, 
or  if,  owing  to  the  disputes  and  cross  notices,  the  defendants 
bond  fide  paid  their  money  to  Ellis,  with  whom  they  con- 
tracted, they  should  find  for  the  defendants.  The  jury 
gave  a  verdict  for  the  defendants. 

Per  Cur. — We  see  no  good  ground  for  disturbing  the 
verdict.  There  is  no  pretence  here  that  the  money  was  not 
in  fact  paid  to  Ellis,  and  that  there  was  any  fraudulent 
collusion  between  the  defendants  and  him,  as  in  Skaiffe  et 
al.  v.  Jackson  (3  B.  &  C.  421.) 

If  he  were  a  partner  with  Carlisle,  and  known  to  be  so 
at  the  time  of  the  contract,  of  course  actual  payment  to  him 
would  have  satisfied  the  debt,  in  the  absence  of  any  fraudu- 
lent intent  with  respect  to  the  other  partner  (Swan  v.  Steele, 
7  T.  R.  213) ;  because  the  general  principle  is,  that  the  act 
or  receipt  of  one  partner  binds  the  whole.  But  here  there 
was  no  fraud  in  the  defendants'  declining  to  enter  into  the 
dispute  between  these  two  parties ;  they  acted  prudently 
and  rightly  in  paying  the  person  whom  they  employed. 
Moreover,  it  is  not  shewn  that  any  partnership  was  known 
to  the  defendants,  or  existed  even  at  the  time  of  the  contract. 

Rule  discharged. 
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Larkin  v.  Wiard. 

Renewal  note  not  used  as  such — Liability  of  indorser  thereon. 
A  promissory  note  -which  had  been  intended  as  the  renewal  of  another  note, 
but  which  had  not  been  so  used,  but  had  been  left  in  the  maker's  hands 
with  an  indorser's  name  upon  it,  and  was  received  by  the  plaintiff  from  the 
maker  for  a  valuable  consideration  before  it  became  due : — the  indorser 
was  held  liable  on  such  note. 

The  plaintiff  sued,  as  indorsee,  against  the  defendant  as 
second  indorser  of  a  note  for  £125,  dated  the  Sth  of  July, 
1836,  at  ninety  days,  made  by  one  McNaughten,  and  payable 
to  one  Gable,  or  order. 

It  seemed  this  note  had  been  tendered  for  discount  and 
rejected  for  want  of  another  indorser;  it  was  intended  for  a 
renewal ;  the  word  "  renewal"  had  been  written  on  the 
back  and  erased  ;  and,  before  it  was  due,  McNaughten 
(who  since  left  the  country)  indorsed  it  over  to  the  plaintiff 
for  goods  bought  of  him. 

The  plaintiff,  being  a  bond  fide  indorsee  for  value,  was 
allowed  to  recover.  .  ( 

The  question  was  whether  the  note,  being  merely  made 
for  accommodation,  and  not  accepted,  could  be  recovered 
upon  if  afterwards  dishonestly  passed  off  by  one  of  the 
parties  ? 

Per  Cur. — We  think  the  plaintiff  should  recover,  and 
that  the  verdict  was  right. 

Judgment  for  the  plaintiff. 


Doe  dem.  Green  v.  Friesman. 

Ejectment — Demand  of  possession — Action  by  grantee  of  the  Crown  against 

locatee. 

A  person  holding  land  under  a  license  of  occupation  from  the  Crown  is 
entitled  to  a  demand  of  possession  before  ejectment  brought  by  a  grantee 
of  the  Crown  in  fee. 

The  plaintiffin  this  case  made  title,  as  Rector  of  Niagara, 
to  certain  land  annexed  by  letters  patent  as  an  endowment 
to  the  rectory.  He  produced  the  patent  constituting  the 
rectory  a  parsonage,  and  also  a  patent  presenting  him  to 
the  living,  and  he  proved  induction  by  delivery  of  the  key 
of  the  church,  and  the  reading  of  the  thirty-nine  articles. 

The  defendant,  on  her  part,  shewed  that  in  1808  a  license 
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of  occupation  of  this  lot  (which  was  reserved  as  a  glebe 
intended  to  be  attached  to  the  church  at  Niagara)  was'made 
by  the  Lieutenant  Governor  under  his  sign  manual,  by  the 
advice  of  the  Executive  Cduncil,  to  one  John  Kane  to  hold 
"during  pleasure." 

In  this  license  of  occupation,  which  was  mp  je  to  Kane 
and  his  assigns,  a  yearly  rent  of  ten  shilling,*"  was  reserved, 
payable  half  yearly,  in  March  and  September.  The  license 
was  assigned  by  Kane  to  one  Markle,  and  by  Markle  to  one 
Friesman,  husband  of  the  defendant,  who  had  continued  in 
possession  as  his  widow. 

The  plaintiff  had  a  verdict,  with  leave  reserved  to  the 
defendant  to  enter  a  non-suit,  upon  the  ground  that  the 
patent  did  not  determine  the  tenancy  at  will  under  the 
license  of  occupation,  and  that  the  defendant  was  entitled 
to  notice  to  quit. 

During  the  trial  the  defendant  also  objected  that  induction 
was  not  sufficiently  proved. 

Roeinson,  C.  J.,  delivered  the  judgment  of  the  court. 

With  respect  to  the  necessity  for  notice,  we  think  the  person 
holding  under  the  license  of  occupation  would,  in  a  case 
between  individuals,  be  tenant  from  year  to  year,  by  reason 
of  the  reservation  of  a  yearly  rent,  and  that  the  words 
"during  pleasure"  could  only  have  theeffect  of  enabling 
the  lessor  to  put  an  end  to  the  tenancy  at  the  ex- 
piration of  any  year  by  giving  half  a  year's  notice.  It 
is  not-  shewn  that  this  defendant  represents  the  estate 
by  having  administered  to  her  husband,  but  being  in 
possession  she  will  be  presumed  to  be  rightfully  there. 
Then  no  notice  was  proved,  nor  any  demand  of  possession, 
and  we  conceive  that  the  Rector  was  not  relieved  from  giving 
whatever  notice  the  tenant  would  be  entitled  to  from  the 
Crown,  if  no  letters  patent  had  issued ;  and  this  right  is 
strengthened  by  shewing  a  receipt  from  the  plaintiff,  dated 
the  28th  of  February,  1833,  for  £1  10s.  for  rent  since  the 
year  1829,  this  being  an  acknowledgment,  on  the  part  of 
the  lessor  of  the  plaintiff,  that  the  defendants'  interest,  as 
tenant  under  the  Crown,  was  still  continuing. 
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But,  on  the  other  hand,  it  is  to  be  considered  that  when 
the  defendant,  at  the  trial,  met  the  plaintiff 's  case  by  denying 
his  title  to  possession,  objecting  to  the  sufficiency  of  his 
induction,  she  must  be  looked  upon  as  disclaiming  to  hold 
under  him  and  as  standing  upon  a  separate  interest.  We 
'think,  however,  she  has  not.  compromised  her  right  to  a 
notice  by  taking  such  an  objection,  because  she  does  not 
claim  the  right  as  being  tenant  to  the  lessor  of  this  plaintiff, 
but  as  occupying  under  the  Crown. — She  may,  we  think, 
under  such  circumstances,  say  that  she  does  not  acknow- 
ledge, because  she  does  not  know,  that  the  plaintiff  as 
Rector  represents  this  estate,  but  that  at  any  rate,  if  he  does, 
that  she  has  then  a  right  to  look  to  him  for  notice  before  she 
can  be  regarded  as  a  trespasser. 

With  respect  to  the  proof  of  induction,  we  do  not  see  in 
what  particular  the  proof  was  defective ;  but  it  is  immaterial 
to  consider  this,  as  the  verdict  must  be  set  aside  for  want  of 
proof  of  notice  to  quit,  or  even  of  a  demand  of  possession, 
before  the  bringing  of  this  action. 

Licenses  of  occupation,  such  as  that  given  in  evidence 
here,  we  know  to  have  been  issued  in  very  many  cases  from 
the  earliest  period  of  this  colony,  and  though  it  is  true  that, 
to  divest  the  Crown  of  an  interest  in  lands,  an  act  of  record 
is  on  general  principles  necessary,  yet  in  opposition  to  this 
general  principle  a  usage  has  been  recognized  in  England 
to  make  leases  under  the  seal  of  the  Exchequer,  and  the 
long  possession  enjoyed  against  the  Crown,  under  this 
lease  of  the  government,  puts  it  out  of  the  question,  in  our 
opinion,  that  she  can  be  at  once  treated  as  a  trespasser;  and 
.  her  occupation  being  upon  a  yearly  rent,  entitled  her  to  six 
months'  notice. 

The  case  of  Harper  v.  Charlesworth  (4  B.  &  C,  574) 
^eems  to  militate  against  the  claim  of  this  defendant  to  any 
notice  or  demand  of  possession  ;  but  there  are  strong  points 
of  difference  between  that  case  and  the  one  before  us,  as 
respects  the  interest  intended  to  be  vested  in  the  occupant, 
and  the  degree  of  formality  with  which  the  right  was  con- 
ferred. Here  there  is  a  formal  writing  under  the  signature 
of  the  Lieutenant  Governor,  purporting  to  be  made  by  advice 
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of  the  Council  ;"and  we  know  that,  under  such  instruments, 
valuable  property  has  been  in  many  instances  here  holden 
under  the  government,  and  expensive  improvements  made. 
Neither  the  statute  1  Anne,  ch.  7.  (upon  which  the  whole 
stress  in  laid  in  the  case  in  B.  &  C),  nor  any  of  the  statutory 
regulations  and  restrictions  respecting  the  granting,  leasing 
or  managing  of  the  crown  lands  in  England,  have  ever  been 
treated  as  in  force  here.  They  are,  in  the  nature  of  things, 
wholly  inapplicable  to  this  province,  and  all  that  has  been 
done  by  the  government  here  and  in  the  other  colonies  has 
been  done  without  regard  to  them. 

It  cannot  therefore,  in  our  opinion,  be  said  that  this 
license  of  occupation  is  void  under  that  statute.  By  the 
principles  of  the  common  law,  nevertheless,  it  is  insufficient, 
we  conceive,  to  create  a  term ;  and  we  are  not  prepared  to  say 
that  a  six  months'  notice  could  be  held  necessary,  though 
certainly,  in  justice  and  fairness,  such  a  notice  ought  to  be 
given.  Bat  considering  the  long  occupation  held  under 
this  written  license  from  the  Lieutenant  Governor,  the  rent 
reserved  and  paid,  and  the  notorious  fact  that  such  licenses 
have  for  a  long  series  of  years  been  in  use  and  respected 
by  the  Crown,  we  cannot  regard  the  defendant  as  a  trespasser 
liable  to  be  dispossessed,  as  if  she  were  an  intruder,  with- 
out a  previous  demand  of  possession. 

Rule  absolute  for  a  non-suit. 


Hamilton  v.  Bouek. 

Seizure  by  sheriff — Abandonment. 
A  chattel  was  seized  by  the  sheriff  and  lent  by  him  before  the  return  of  the 
writ.    Held;  no  abandonment. 

The  question  on  the  evidence  was — was  the  seizure  made 
by  the  sheriff  of  a  mare  of  one  Gisso,  on  an  execution  at  the 
suit  of  one  McFarland,  abandoned  ?  The  sheriff  seized  her 
at  Niagara  in  June,  1835,  and  then  let  Gisso  take  her  again 
to  St.  Catherines  to  run  a  race. 

It  was  not  stated  when  the  attempt  to  take  her  again  took 
place.  It  was  for  resisting  that  attempt  this  action  was 
brought.    There  was  another  question  as  to  the  legality  of 
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the  second  seizure,  there  being  no  warrant  from  the  sheriff 
to  make  the  second  seizure. 

Leave  was  given  to  move  for  a  nonsuit.  The  second 
attempt  at  seizure  was  a  few  days  after,  while  the  same  writ 
was  running. 

Per  Cur. — We  think  that  the  verdict  for  the  plaintiff 
should  stand.  The  first  levy  can  hardly  be  said  to  be 
abandoned  by  lending  the  mare  for  ten  days;  and,  at  any 
rate,  was  there  not  a  second  seizure  within  the  time  the 
writ  was  running?  We  understand  that  the  deputy  sheriff 
was  present  on  the  second  occasion,  and  if  so  the  warrant  is 
immaterial.  Rule  discharged. 


MICHAELMAS  TERM,  2  VICTORIA. 


Executors  or  Innes  v.  Brown. 

Executor — Money  had  and  received. 
When  money  has  been  paid  by  a  testator  on  an  agreement  for  the  purchase 
of  lands,  which  the  vendor  has  failed  to  complete,  it  may  be  recovered 
back  by  the  executors  as  money  had  and  received  to  the  use  of  the  testator. 

The  particular  facts  of  this  case  were  stated  in  the  case 
reported  last  term  at  page  650  of  the  present  volume,  upon  the 
application  for  a  new  trial,  and  need  not  be  again  repeated. 
The  verdict  then  was  for  the  plaintiffs,  and  it  was  not  set 
aside  from  a  conviction  in  the  minds  of  the  court  that  it 
was  against  the  justice  of  the  case,  but  because  it  appeared 
to  require  further  investigation,  and  principally  because  the 
pleadings  had  not  been  so  framed  as  to  suit  the  cause  of 
action. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  this  occasion,  the  declaration  having  in  the  mean- 
time been  amended  by  adding  special  counts,  the  record  is 
such  as  admits  of  a  recovery  according  to  the  special  cir- 
cumstances stated  to  have  occurred,  if  the  facts  should 
entitle  the  plaintiffs  to  recover. 

-  It  is  a  hard  case  upon  the  losing  party :  the  injury  is  wholly 
4  q,  vol.  y. 
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occasioned  by  the  insolvency  of  Bethune,  which  was  un- 
expected by  either  j)arty  when  this  transaction  occurred. 
One  or  the  other  must,  in  consequence,  sustain  the  loss  of 
the  money  which  passed  into  Mr.  Bethune's  hands;  and  as 
to  the  consideration  which  of  the  parties  can  best  bear  the 
loss,  it  is  one  to  which  we  can  give  no  weight.  It  is  our 
duty  to  say  upon  which  of  them  the  law  throws  the  loss, 
and  having  ascertained  that,  we  cannot  avert  the  conse- 
quences, however  much-  we  may  regret  them. 

Upon  this  second  investigation,  it  stands  as  clearly  proved 
as  at  first,  that  Bethune,  having  been  before  evidently 
engaged  in  some  sort  of  agency  for  Brown,  writes  to  him 
in  September,  1833,  that  he  thinks  he  shall  be  able  to  sell 
"  his  Wilder  farm,"  and  asks  whether  he  shall  take  £500 
for  it  in  cash.  Brown  answers  him,  that  considering  what 
it  has  cost  him,  he  .ought  to  have  more  for  it,  but  that  he 
may  take  £500. 

Taking  these  two  notes  together,  it  is  evident  that  the 
authority  is  to  sell  for  cash  only  at  £500;  and  we  may  admit 
it  to  be  the  legal  consequence  of  what  passed  between 
them,  that  Bethune's  agency  was  such  as  authorised  him 
1o  receive  the  money,  though  that  is  not  the  case  upon  a 
mere  authority  to  sell.  It  follows,  then,  that  if  Mr.  Bethune 
had  sold  for  £500  in  cash,  and  had  received  the  money,  his 
receipt  would  have  acquitted  Dr.  Innes  and  been  binding 
on  Brown. 

But  he  agreed  with  Innes  to  take  bills  on  England  at 
three  and  four  months,  and  he  received  such  bills  in  October, 
1833,  and  remitted  them  to  England,  negotiating  them 
through  his  own  agent  Bradbury  in  Montreal,  who  credited 
him  with  the  amount  conditionally  ;  that  is,  depending  on 
the  bills  being  paid  at  maturity.  Mr.  Bethune,  in  his 
evidence  given  upon  a  commission,  declares  that  he  did  very 
early  acquaint  Brown  with  the  particulars  of  what  he  had 
done,  and  that  he  made  no  objection  :  he  declares  also  that 
it  was  understood  between  him  and  Brown  that  the  £500 
currency,  which  he  was  to  receive  out  of  the  proceeds  of 
these  bills  as  the  price  of  the  farm,  was  to  be  passed  to 
Brown's  credit  in  the  accounts  between  them :  that  it 
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was  so  credited  when  he  remitted  the  bills  through  Brad- 
bury, and  that  it  answered  Mr.  Brown's  purpose,  as  so 
much  cash,  to  stand  against  acceptances  and  liabilities 
which  he  (Bethune)  about  that  time  incurred  on  Brown's 
account,  in  the  course  of  their  dealing. 

But  this  account  of  the  matter  seems  to  us  to  be  utterly 
irreconcileable  with  the  letter  written  by  Bethune  to  Brown 
in  April  1S34,  and  produced  in  evidence  on  both  trials,  in 
which  the  agreement  with  Innes,  the  acceptance  of  bills 
instead  of  cash,  and  the  money  being  unpaid  up  to  that 
time,  are  all  communicated  to  Brown  as  information  that 
had  not  before  been  conveyed  to  him,  and  in  which  further 
it  is  distinctly  stated  that  this  transaction  is  wholly  apart 
from  the  other  business  between  them. 

It  is  clear  from  the  written  documents  that  in  April,  1834, 
Mr.  Brown's  right  to  have  the  £500  in  band  before  he  con- 
veyed the  land,  and  that  up  to  that  time  he  had  received 
nothing,  is  distinctly  admitted. 

There  being  this  repugnance  between  the  account  now 
given  by  Mr.  Bethune  and  his  letters  written  at  the  time,  if 
the  jury  thought  it  were  safe  and  reasonable  to  trust  to  the 
written  evidence,  we  cannot  condemn  their  judgment. 
They  have  come,  we- think,  to  the  right  conclusion. 

Then  the  case  stands  thus : — the  executors  of  Innes  sue 
Brown  for  not  having  made  a  title  to  this  farm  :  the  alleged 
agreement  being  to  convey  an  interest  in  land,  it  is  necessary 
under  the  Statute  of  Frauds,  that  the  plaintiffs  should  shew 
an  agreement  in  writing,  signed  by  Brown,  the  party  to  be 
charged,  or  by  his  agent  lawfully  authorised.  This  agree- 
ment in  writing  we  have  taken  to  be  supplied  by  the  letter 
of  Mr.  Brown  of  the  14th  of  April  1833,  taken  in  connection 
with  Mr.  Bethune's,  to  which  it  is  an  answer,  and  with  the 
subsequent  correspondence.  Mr.  Bethune  says,  "I  think  I 
can  sell  your  Wilder  farm ;  shall  I  take  £500  for  it  in  cash  ?" 
The  defendant  answers,  "  it  is  much  less  than  I  ought  to  get 
for  it,  but  as  times  are  turning  out,  take  that  sum,  if  you 
can  do  no  better." 

Giving  to  this  written  evidence  the  strongest  construction 
in  favor  of  the  plaintiffs'  action,  we  have  viewed  it  as  an 
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agreement  on  the  part  of  Brown  to  sell  to  Dr.  Innes  (who  it 
appears  by  letters  afterwards  written  was  the  proposed 
purchaser)  the  Wilder  lot  for  £500  in  cash,  and  we  conceive 
also  from  the  language  of  the  letters,  that  Mr.  Bethune  had 
not  only  authority  to  sell,  but  authority  to  receive  the  money. 

In  the  month  of  April  following  (1834),  while  Innes  was 
living,  he  applied  to  Mr.  Bethune  for  his  deed,  who  writes 
to  Brown  as  if  for  the  first  time  apprising  him  of  the  bargain 
he  had  made  with  Innes.  u  Dr.  Innes,"  he  says,  "who 
purchased  the  Wilder  farm,  gave  me  bills  on  Scotland, 
which  bills  have  been  accepted,  and  the  moment  they  are 
paid,  I  shall  account  to  you  for  the  amount — £500.  This 
transaction  is  entirely  out  of  our  other  business.  I  sent  the 
bills  to  Scotland  through  Bradbury  &  Co.,  and  the  moment 
they  advise  payment,  I  can  draw  for  the  amount.  If  you  will 
make  a  title  to  the  land,  leave  it  with  Mr.  Moffatt  to  be 
given  up  on  your  order." 

Supposing  Bethune  to  be  Brown's  agent,  fully  authorised 
to  act  for  him  in  disposing  of  the  farm,  the  above  letter 
becomes  evidence  under  the  Statute  of  Frauds,  so  far  as  it 
supplies  evidence  of  the  agreement  with  Innes  :  and  so  also 
is  the  following  letter  which  he  wrote  to  a  friend,  Mr.  Henry, 
on  the  following  day,  in  order  to  raise  the  £500  to  pay 
Brown,  that  he  might  get  the  title  which  Innes  was  pressing 
for.  "Dear  Robert, — Mr.  Brown  being  very  urgent  for  the 
money  for  the  farm  purchased  of  him  for  Dr.  Innes,  1  have 
to  request  that  if  the  order  on  you  is  accepted  you  may  pay 
Mr.  Brown  £500,  and  I  will  give  you  a  bill  for  the  same. 
I  forwarded  Dr.  Innes'  bills  to  Scotland  and  did  not 
negotiate  them,  they  have  been  accepted,  but  I  have  as  yet 
no  account  of  the  money."  Upon  this  letter  Mr.  Henry 
writes  an  answer:  "  Should  the  within-mentioned  letter  of 
credit  be  accepted,  I  will  retain  the  within-mentioned  sum 
of  £500,  for  Mr.  Brown  or  order." 

The  letter  from  Brown  to  Bethune  in  September  1833, 
was  a  mere  authority  tomake  a  certain  contract  which  should 
bind  Brown  ;  it  was  in  itself  no  contract.  The  agreement 
to  charge  Brown  must  be  looked  for,  therefore,  in  these 
letters  signed  by  Bethune  under  the  authority  of  this  letter 
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of  September  1833.  If  they  supply  an  intelligible  minute 
of  an  agreement  on  the  part  of  Brown,  such  agreement  will 
bind  Brown,  provided  it  is  within  the  scope  of  the  authority 
given  by  the  letter  of  September  1S33. 

They  do,  we  think,  prove  clearly  that  he  had  agreed  with 
Innes  to  accept  from  him  £500  for  the  farm,  and  they  im- 
port further,  that,  by  the  agreement,  Brown  was  not  expected 
to  make  a  deed  till  he  should  get  the  money,  because  Mr. 
Bethune  states  in  effect  u  this  transaction  is  apart  from  other 
business;  I  do  not  pretend  that  it  is  incorporated  in  any 
way  in  our  mutual  dealings;  you  are  to  have  the  cash.'' 

Then,  taking  the  whole  together,  in  April  1833,  when  the 
deed  was  demanded  of  Brown,  Innes  was  entitled  to  say  to 
him,  'give  me  a  deed,'  provided  he  could  at  the  same  time 
say  4 1  have  paid  you  £500.'    He  does  not  then,  however, 
apply  to  Brown,  but  he  applies  to  Bethune,  with  whom 
alone  he  had  had  any  communication  about  the  property ; 
and  it  is  a  remarkable  and  very  material  fact  that  it  is 
proved  that  he  repeatedly  said  that  he  would  have  nothing 
to  do  with  Brown  ;  that  he  looked  to  Bethune  alone ;  and 
indeed  Bethune  in  his  letter  to  Henry  says  he  wants  £500 
to  pay  Brown  for  the  farm  purchased  of  him  for  Dr.  Innes, 
as  if  he  had  been  selling  it  to  Innes  on  his  own  account, 
without  its  being  meant  or  understood  that  there  should  be 
any  idea  ol  a  contract  as  between  Innes  and  Brown.  Then 
Bethune,  being  thus  applied  to,  endeavours  to  get  Brown  to 
convey,  by  relating  to  him  the  bargain.    Brown  seems  to 
have  felt  himself  entitled  to  say  '  it  is  all  very  well,  I  am 
bound  to  satisfy  your  bargain  as  far  as  regards  the  price, 
but  where  is  the  £500?    1  have  nothing  to  do  with  Innes' 
bills  which  you  tell  me  of.'    Bethune's  reply  is,  Mhey  are 
accepted  and  I  have  no  doubt  will  be  paid,  and,  in  the 
meantime,  you  can  execute  a  deed  and  place  it  in  the  hands 
of  a  third  party,  subject  to  your  order.'    This  was  acquiescing 
in  what  Brown  contended  for,  that  he  was  not  bound  by 
any  agreement  to  convey  the  land  till  he  had  actually 
received  the  money,  so  that  in  this  the  principal  and  agent 
agree ;  and  we  think  that  in  Dr.  Innes'  short  note  to  Brown, 
transmitting  Mr.  Bethune's  letter  to  Brown,  which  had  been 
sent  to  him  open  for  the  purpose,  there  is  strong  ground  for 


670  queen's  BENCH,  MICHAELMAS  TERM,  2  VIC. 


inferring  that  Dr.  Innes  did  not  feel  that  he  could  justly 
contend  for  anything-else. 

We  do  not  see  that  we  can  properly  set  aside  this  verdict. 

Rule  discharged. 


Regina  v.  Mainwaring. 

Information — Costs  as  against  the  Crown. 
In  an  action  in  the  nature  of  an  information  filed  by  the  Attorney  General, 
costs  will. not  be  allowed  to  the  defendant  against  the  crown. 

Information  by  the  Attorney  General  for  the  Queen,  for 
goods  smuggled,  with  the  usual  averment  that  one  Baldwin, 
as  collector,  seized. 

The  case  was  to  have  been  tried  at  the  assizes. for  the 
Midland  District,  but  the  Attorney  General,  for  some  cause, 
did  not  proceed.  The  claimant  moved  for  costs  for  not  pro- 
ceeding to  trial  pursuant  to  notice,  and  the  question  was 
whether  the  costs  could  be  granted  upon  an  information  of 
this  kind,  not  promoted  by  an  informer  but  filed  by  the 
Attorney  General  but  in  the  name  of  the  Queen. 

Per  Cur. — In  the  case  of  Kemp  et  al.  prosecuting  qui  tarn 
v.  Lastby  et  al.  (Parker  92,)  upon  an  information  in  rem,  it 
was  determined  that  there  could  not  be  judgment  as  in  case 
of  a  non-suit,  for  that  the  statute  14  Geo.  IL  ch,  17,  extended 
only  to  actions  between  party  and  party,  which  such  an 
information  was  held  not  to  be;  and  it  is  there  remarked  as 
a  difference  between  an  information  and  an  action  of  debt 
qui  tarn,  ihat  upon  such  an  information  for  the  king  and 
another,  the  proceedings  subsequent  to  the  information  are 
in  the  name  of  the  Attorney  General. 

When  a  common  informer  sues  by  information  for  the 
king  and  himself,  although  he  cannot  be  non-suited,  yet  it 
appears  that  he  may  be  made  to  pay  the  costs  for  not  pro- 
ceeding to  trial — Manning's  Exchequer  Practice,  177. 

But  this  is  an  information  by  the  Attorney  General  in  the 
name  of  the  Queen  only,  and  in  such  a  case  there  can  be 
no  order  for  costs',  for  then  they  must  in  effect  be  paid  for 
the  Queen.  The  provision  respecting  costs  to  the  claimant 
contained  in  the  statute  6  Geo.  I.  ch.  41,  extends  only  to  pro- 
ceedings by  a  common  informer.    It  is  expressly  laid  down 
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by  Mr.  Hullock  in  his  treatise  on  costs,  that  the  liability  of 
a  prosecutor  of  an  information  to  pay  costs  for  not  going  to 
trial  must  be  understood  to  relate  only  to  cases  where  the 
prosecution  is  carried  on  entirely  at  the  instance  of  a  private 
individual ;  for  if  the  king's  name  be  more  than  barely 
made  use  of,  the  general  rule  that  the  crown  neither  pays 
nor  receives  costs  then  attaches.  Therefore,  where  in  an 
information  filed  in  the  Attorney  General's  name  for  beat- 
ing a  custom-house  officer  the  prosecutor  had  given  notice 
of  trial,  and  not  countermanded  it,  the  court  refused  to 
grant  costs  to  the  defendant. 


Richardson  et  al.  v.  Daniels  et  al. 

Bill — Presentment  of,  after  date,  before  due. 
It  is  not  necessary  to  present  a  bill  of  exchange,  drawn  payable  after  date, 
•  for  acceptance  before  it  be  due ;  and  where  a  bill  is  made  payable  at  a 
particular  place,  presentment  there  for  payment  on  the  day  it  falls  due  is 
sufficient  to  charge  the  drawer,  or  to  enable  the  person  who  took  the  bill 
to  sue  on  his  original  cause  of  action. 

The  defendants  were  indebted  to  the  plaintiffs  on  an 
account,  and  in  part  payment  Patton,  one  of  the  defendants, 
gave  the  plaintiffs  two  bills  for  £15  each,  drawn  by  him  on 
Messrs.  Patton  and  Co.,  Quebec,  payable  at  three  months  and 
six  months  after  date,  at  the  office  of  the  Commercial  Bank 
in  Perth. 

The  question  was  whether,  in  order  to  enable  the  plaintiffs 
to  revert  to  their  original  cause  of  action  upon  their  account, 
it  was  sufficient  for  them  to  shew  that  the  bills  were  lying 
at  the  bank  in  Perth  when  due,  and  were  not  paid;  or 
whether  it  was  not  incumbent  upon  them  to  have  presented 
them  either  for  acceptance  or  payment. 

Per  Cur. — It  is  clear  that  a  bill  payable  at  a  certain  time, 
which  these  are,  need  not  be  presented  for  acceptance,  but 
may  be  held  till  due  and  then  presented  for  payment. 

It  is  also  held  that  the  statute  3  &  4  Anne,  ch.  9,  sec  1 J 
does  not,  in  such  a  case  as  the  present,  bind  the  person 
taking  a  bill  in  payment  of  a  pre-existing  debt  to  take  any 
other  than  the  due  course — that  is,  respecting  presentment 
for  acceptance  and  payment. 
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In  this  case,  therefore,  as  in  general,  t.hese  bills,  being 
payable  at  a  particular  time,  required  not  to  be  presented 
for  acceptance,  but  for  payment  only  when  due. 

It  is  next  to-be  considered  that  a  bill  or  rfbte,  made  pay- 
able at  a  particular  place,  must  be  presented  at  that  place, 
'  and  need  not  be  presented  to  the  drawer  in  person  or  at  his 
residence. — Sledman  v.  Gooch  (1  Esp.  3).  The  application 
of  these  two  principles  seems  to  make  it  unnecessary  that 
any  other  course  should  have  been  taken  wilh  these  bills 
than  presenting  them  when  due  at  the  banking  house  at 
Perth,  which  was  done  here. 

4t  is  to  be  considered,  on  the  other  hand,  that  before  the 
bank  agent  could  pay  bills  drawn  on  Messrs.  Patton  &  Co. 
at  Quebec,  they  must  have  their  instructions  or  consent  for 
doing  so,  or  they  must  see  his  acceptance  on  the  bills. 

As  there  was  no  presentment  for  acceptance  here,  they 
required  to  be  in  some  other  way  advised  ;  and  the  question 
is,  whether  it  is  the  construction  of  the  law  that  the  drawer 
must  be  bound  to  advise  them,  so  that  they  may  be  prepared 
to  meet  the  bills  at  maturity  at  Perth,  where  they  were  made 
payable.  We  infer,  from  what  is  held  in  the  cases  cited, 
that  it  is  thrown  upon  the  drawer  to  do  this,  and  that  the 
payee  does  enough  when  he  take*  his  bills  to  the  bank  at 
Perth  and  demands  payment  when  they  fall  due. 

The  decision  of  this  point  is  only  necessary  for  determin- 
ing on  what  terms  a  new  trial  shall  be  granted,  for  both 
parties  desire  a  new  trial ;  the  defendants,  because  they 
contend  that  the  plaintiffs  could  not  legally  recover  the 
amount  of  these  bills,  which  the  jury  have  given  them  ;  and 
the  plaintiffs,  because  they  failed  in  recovering  another 
demand,  to  which  they  maintain  their  evidence  entitled  them. 
Rule  absolute  for  a  new  trial,  costs  to  abide  the  event. 


Briggs  v.  Bower. 

Partner — Non-joinder. 
In  an  action  for  goods  sold  and  delivered,  the  non-joinder  of  a  dormant 
partner  is  not  fatal. 

The  plaintiff  in  this  case  moved  for  a  new  trial  because 
part  of  his  demand  was  improperly  rejected,  being  for  goods 
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sold  to  the  defendant  while  one  Hill  was  engaged  with 
him,  the  plaintiff,  in  business  as  a  dormant  partner.  They 
had  been-openly  in  partnership  before  this  transaction,  and 
a  dissolution  of  the  partnership  had  been  publicly  advertised ; 
but  Hill  continued  secretly  a  partner  of  the  plaintiff,  and 
part  of  the  demand  in  this  action  was  for  goods  sold  and 
delivered  to  the  defendant  while  Hill  was  thus  secretly  in 
partnership.    The  learned  judge  rejected  this  demand. 

Per  Cur. — It  is  clear  that  the  plaintiff  was  entitled  to 
recover  upon  it.  A  dormant  partner  is  not  necessarily  to  be 
included,  though  he  is  liable  when  discovered.  Whether 
the  non-joinder  of  a  secret  partner  is  held  ill  seems  a  some- 
what doubtful  point, — the  Courts  of  King's  Bench  and 
Common  Pleas  having  decided  differently  ;  but,  upon  the 
authority  of  the  cases  decided  in  the  King's  Bench,  we  are 
bound  to  hold  that  the  plaintiff  should  have  been  allowed 
to  recover  in  this  case  for  the  whole  demand. 

Rule  absolute. 


Richmond  et  al.  v.  Sewell. 

Pleading — Pleas  in  abatement. 
A  plea  in  abatement  must  be  filed  within  four  days  from  demand. 

The  question  in  this  case  was  whether  the  defendants 
must  plead  in  abatement  in  four  days,  or  have  eight. 

Robinson,  C.  J. — I  think  a  plea  in  abatement  must  be  filed 
within  four  days,  and  there  is  nothing  in  the  statute,  or  in 
our  rules,  against  it. 

The  statute  is  negative;  "if  after  eight  days  from  demand 
no  plea  be  filed,  then  the  plaintiff  may  sign  judgment " — 
that  does  not  give  eight  days  to  plead  all  pleas.  Then  our 
rules  say  that  in  all  cases  the  defendant  shall  plead  at  the 
expiration  of  the  demand  of  plea,  which  means  that  he  shall 
have  no  general  imparlance  and  that  there  need  be  no  rule 
to  plead ;  but  when  the  eight  days  are  out,  then,  if  there  be 
no  plea,  judgment  may  be  signed.  This  is  in  accordance 
with  the  statute,  bat  neither  has  the  effect  of  relieving  the 
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defendant  from  the  necessity  of  pleading  dilatory  pleas 
sooner  than  the  eight"  days,  and  according  to  the  strict 
practice  of  the  court.  That  the  language  of  a  general  rule 
like  ours  is  not  to  extend  to  dilatory  pleas,  but  must  be  taken 
to  refer  to  pleas  in  bar  of  the  action,  has  been  repeatedly 
decided  in  England,  »and  here  the  uniform  practice  and 
general  understanding  of  the  profession  has  been  that  pleas 
in  abatement  must  be  filed  in  the  four  days  inclusive,  as  in 
England. 

Sherwood,  J. — -This  is  a  question  of  practice,  and  the 
inquiry  is,  whether  a  defendant  is  entitled  by  the  practice 
of  the  court  to  four  or  eight  days  to  file  a  plea  of  abatement. 
The  defendant  contends  that  the  provincial  statute  (2  Geo. 
IV.,  ch.  1.,  sec.  5.)  allows  eight  days  to  file  any  kind  of 
plea,  after  service  of  demand  of  plea.  That  part  of  the 
statute  contains  the  following  enactment,  u  that  in  all 
actions  or  suits  where  the  defendant  or  defendants  have 
appeared,  the  plaintiff  or  his  attorney  shall,  after  filing  a 
declaration  in  the  office  from  where  the  writ  issued,  and 
service  of  a  copy  thereof  on  the  defendant,  by  a  demand  in 
writing  call  for  a  plea  ;  and  that,  if  after  the  expiration  of 
eight  days  from  the  service  of  such  demand,  no  plea  be 
filed,  it  shall  and  may  be  lawful  for  the  plaintiff  to  sign 
judgment  in  the  cause." 

This  act  does  not  declare  that  the  defendant  shall  have 
Neight  days  after  demand  of  plea  to  file  any  description  of 
plea  allowed  by  law,  but  the  statute  merely  gives  the 
plaintiff  the  right  to  sign  judgment  in  case  the  defendant 
files  no  plea  of  any  kind  within  that  time.  The  statute 
does  not  alter  the  practice  of  the  court  with  respect  to 
dilatory  pleas  in  express  terms;  and  I  think  it  must  be 
presumed  that  the  legislature  did  not  intend  to  interfere 
with  the  established  practice  of  the  court  as  regards  such 
pleas,  because  they  are  not  favored  either  by  the  legis- 
lature or  the  court;- the  statute  4  Anne,  ch.  16,  sec.  11, 
requiring  that  they  shall  be  verified  by  affidavit,  and  the 
practice  of  the  court  of  King's  Bench  in  England,  which  we 
have  adopted,  compelling  the  defendant  to  plead  in  abate- 
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ment  within  four  days,  both  inclusive,  after  delivery  of 
declaration,  or  notice  thereof,  when  filed — 1  T.  R.  277 ; 
5  T.  R.  210. 

In  my  opinion,  therefore,  the  proper  construction  of  the 
2  Geo.  IV.  ch.  1,  sec.  5,  is  to  hold  that  it  embraces  all  those 
pleas  upon  which  the  plaintiff  may  join  issue,  and  go  to  trial 
on  the  merits  of  the  case,  but  does  not  include  any  dilatory 
plea. 


Dunham  v.  Powell  et  al. 

Assault — Joint  liability  of  defendants. 
In  an  action  for  assault  in  which  the  verdict  was  against  two  defendants,  it 
was  held  that  the  second  defendant  was  liable  for  damages  equally  with 
the  first,  though  the  principal  injury  was  caused  by  the  latter. 

This  case  stood  over  upon  a  doubt  whether  the  defendant 

Fraser  was  properly  chargeable  with  the  damages  (£100) 

which  were  given  chiefly  in  respect  to  the  injury  committed 

by  Powell,  the  other  defendant,  in  cutting  off  part  of  the 

plaintiff's  ear  with  a  sword  cane. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  think,  upon  the  facts  as  they  appeared  in  evidence,  that 
the  case  went  rightly  to  the  jury,  and  that  both  defendants 
are  legally  liable  for  the  damages  sustained  by  the  act  of 
the  most  culpable,  as  stated  by  Lord  Ellenborough  in  Brown 
v.  Allan  et  al.  (4  Esp.  N.  P.  C.  158.)  Since  the  trial,  I 
have  doubted  much  whether  the  view  then  taken  by  me  of 
the  case  was  correct,  but  I  now  think  that  there  is  no 
ground  for  holding  otherwise,  and  that  the  verdict  should 
stand.  I  cannot  say  that  the  damages  were  excessive, 
because  the  injury  certainly  was  very  considerable,  and  it 
was  inflicted  with  a  sword  cane,  an  unusual  weapon,  and 
without  necessity.  As  to  the  provocation,  that  applied  only 
in  mitigation  of  damages.  It  was  such  as  probably  would 
have  led  to  a  small  verdict,  if  the  nature  of  the  retaliation 
had  not  been  so  unusual. 

The  defence  of  son  assault  demesne  was  pleaded,  but  the 
plaintiff's  witnesses  proved  the  first  assault  upon  the 
defendant,  and  no  witnesses  were  called  on  the  other  side. 
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For  reasons  formerly  given  by  us,  we  think  the  affidavits 
which  have  been  filed  present  no  ground  for  interfering.  The 
defendants  voluntarily  forbore  to  call  witnesses,  and  cannot 
now  have  another  trial,  upon  shewing  us  what  they  might 
have  proved. 

As  the  facts  stand  in  evidence,  both  defendants  com- 
mitted an  assault  in  point  of  law,  and  no  justification  was 
shewn  for  either:  indeed  one  only  pleaded  specially. 


Doe  ex  dem.  McMillan  v.  Duane  et  al. 

Notice  of  trial.  .  - 

In  an  action  defended  by  the  crown,  notice  of  trial  was  served  on  the 

Attorney-general,  who  had  previously  been  raised  to  the  bench. 
Held  that  snch  notice  was  a  nullity. 

This  ejectment  was  defended  on  the  part  of  the  crown. 

Mr.  Jameson,  late  Attorney-general,  was  attorney  for  the 
defendants  on  the  record.  Before  the  last  assizes  he  became 
Vice-Chancellor.  The  plaintiff's  attorney  proposed  to  his 
successor  in  the  office  of  attorney  general  that  he  should 
take  notice  of  trial,  but  he  declined,  alleging  that  he  had 
not  time  before  the  assizes  to  communicate  with  the 
defendants  and  prepare  for  the  defence  :  the  plaintiff  then 
served  notice  of  trial  upon  the  Vice-Chancellor,  and  con- 
tended that  such  notice  was  sufficient,  as  no  other  attorney 
had  been  appointed,  and  he  was  still  the  defendants'  attorney 
on  the  record. 

/  There  being  no  person  at  the  trial  prepared  to  conduct 
the  defence,  the  plaintiffs  were  allowed  to  be  non-suited,  for 
want  of  the  defendants  confessing  leave,  entry  and  ouster ; 
and  the  defendants  now  moved  to  set  aside  the  nonsuit  and 
obtain  a  new  trial,  on  the  ground  that  notice  of  trial  was 
not  regularly  served. 

Per  Cur. — We  think  the  rule  must  be  made  absolute, 
and  the  only  question  is,  whether  the  non-suit  shall  be  set 
aside  without  costs  on  the  ground  of  irregularity.  We  are 
of  opinion  that  Mr.  Jameson's  appointment  to  be  Vice- 
Chancellor  determined  the  warrant  as  in  a  case  of  death, 
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and  that  a  notice  served  afterwards  upon  him  was  in  fact 
no  notice.  If  the  plaintiff,  having  knowledge  of  his  pro- 
motion to  be  Vice-Chancellor,  omitted  to  appoint  another 
attorney,  then  we  think  the  notice  might  have  been  served 
on  the  defendants  in  person. 

The  rule  should  be  made  absolute,  but  not  with  costs, 
because  the  present  Attorney-general  had  notice  of  trial,  in 
time  to  go  to  trial,  but  not  having  time  did  not  accept — 
it  was  substituting  a  notice.  Bradley  v.  Breach,  2  Keb. 
275 :  "  If  an  attorney  dieth  the  plaintiff  or  defendant 
must  be  required  to  make  a  new  attorney,  unless  any  doth 
undertake  the  suit  as  attorney  voluntarily  for  the  plaintiff  or 
defendant." 

Rule  absolute,  without  costs. 


Driscoll  v.  Hart. 

Neio  trial — Costs. 

When  a  case  has  been  called  on  and  tried  at  Nisi  Prius  in  the  absence  of  the 
defendant's  counsel,  a  new  trial  will  be  granted  only  on  payment  of  costs. 

In  this  case  the  cause  was  called  on  at  Nisi  Prius  in  its 
order,  the  defendant's  counsel  being  at  the  time  absent.  The 
court  refused  a  new  trial  unless  on  payment  of  costs, 
saying  that  the  judge  would  most  probably  under  those 
circumstances  have  allowed  it  to  stand,  if  he  had  been  led 
to  suppose  that  a  defence  was  intended.  If  the  defendant's 
attorney  or  counsel  had  been  present,  as  he  should  have 
been,  there  would  have  been  no  misapprehension.  His 
absence  should  not,  throw  costs  upon  the  plaintiff,  who  had 
strictly  a  right  to  have  his  cause  called  on  in  its  order. 

Rule  absolute  for  a  new  trial  on  payment  of  costs. 


Jeffers  v.  Mabel  and. 

Trespass — Excessive  damages. 
In  an  action  of  trespass  qu.  cl.  fr.,  the  court  will  interfere  when  the 
damages  are  manifestly  excessive. 

Trespass  quare  clausum  fregit.  The  defendant  pleaded 
the  general  issue,  and  special  pleas. 

The  recovery  was  confined  to  entering  on  certain  premises 
after  they  were  locked  up  and  deserted  by  the  plaintiff.  The 
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verdict  was  for  the  plaintiff,  and  £75  damages.  The  plaintiff 
proved  a  parol  demise  by  the  year,  with  liberty  to  keep  it 
longer  than  a  year — paying  the  rent  half-yearly.  Three 
months  after  the  first  year  was  out,  the  defendant  distrained 
for  the  year's -rent— -£12.  All  the  furniture  was  sold,  ex- 
cept some  papers  left  in  a  basket.  The  plaintiff  then  locked 
up  the  house  and  left  it.  About  three  weeks  after,  the 
defendant  with  his  servant  went  and  got  in  at  the  window, 
and  placed  a  family  in  possession. 

Robinson,  G.  J. — I  am  of  opinion  that  we  should  grant  a 
new  trial  in  this  case.  The  tenant,  according  to  the  evidence 
of  his  son,  (though  perhaps  not  very  conclusive)  had  a  right  to 
continue  tenant  after  the  year  expired  ;  he  did  so  and  held  for 
about  three  months,  but  he  did  not  pay  the  first  year's  rent. 
The  landlord  for  that  entered  and  distrained,  and  to  make  his 
rent  was  obliged  to  sell  all  the  furniture  that  was  in  the 
house.  The  plaintiff  then  left  the  house  locked  up,  and 
to  all  appearance  abandoned  it.  The  defendant  repeatedly 
sent  to  desire  him  to  remove  some  papers  he  had  left  there 
in  a  basket,  but  the  plaintiff  took  no  notice  of  the  request : 
then  the  defendant,  rather  than  let  the  premises  continue 
untenanted,  which  is  always  injurious  to  a  house,  and 
seeing  no  chance  of  getting  rent,  enters  the  house,  and  for 
this  the  plaintiff  sues  in  trespass  and  recovers  £75,  more 
than  six  years  rent  of  the  house,  which  must  have  been  an 
inconsiderable  tenement :  and  as  to  the  injury  to  the  plain- 
\  tiff,  it  seems  quite  unlikely  that  he  contemplated  returning 
to  the  house.  If  he  had,  he  might  perhaps  have  held  for  nine 
months,  but  then  he  must  have  paid  the  second  year's  rent. 

The  damages,  1  think,  are  most  excessive  for  such  a  case. 
It  is  true  that  in  actions  of  trespass  the  courts  are  reluctant 
to  interfere  on  that  account,  but  this  applies  rather  to  tres- 
passes to  the  person,  or  such  as  involve  injury  to  the  feelings 
or  character,  and  in  which  there  can  be  scarcely  said  to  be  any 
rule  for  computation.  But  here  the  injury  was  to  a  right  of 
possession,  certainly  not  wanton  or  insulting — the  damages 
if  any,  might  have  been  estimated,  and  the  jury  should  not 
have  disregarded  all  computation. 
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1  T.  R.  277,  and  5  T.  R.  257,  are  cases  where  new  trials 
have  been  granted  in  trespass  for  excessive  damages — and 
they  are  trespasses  to  the  person,  and  the  latter  a  case  which 
did  not  call  for  it  so  strongly  as  the  present. 

Sherwood,  J. — The  application  in  this  case  is  for  a  new 
trial  on  the  ground  of  the  damages  being  excessive.  The 
case  was  clearly  made  out  on  the  part  of  the  plaintiff.  The 
evidence  shews  the  defendant  was  the  owner  of  a  house  in 
Kingston,  and  leased  it  to  the  plaintiff  as  tenant  from  year 
to  year,  at  £12  a-year,  payable  half-yearly.  Six  pounds 
were  due  on  the  13th  of  March  last,  and  the  defendant 
distrained  the  goods  of  the  plaintiff  found  on  the  premises, 
and  sold  them  for  the  rent.  The  plaintiff  then  shut  up  the 
house,  leaving  some  manuscripts  and  other  papers  in  it, 
and  the  defendant,  about  three  weeks  after  the  rent  was  col- 
lected, went  to  the  house  but  finding  the  doors  locked, 
opened  a  window  and  went  into  the  house,  and  afterwards 
put  another  person  in  possession  of  it,  against  the  will  of 
the  plaintiff.  The  defendant  never  gave  the  plaintiff  any 
notice  to  quit.  There  is  no  evidence  of  any  special  damage 
other  than  the  loss  of  papers,  and  the  loss  of  the  use  of  the 
house.  The  defendant  had  a  legal  right  to  the  possession 
of  the  house  upon  giving  six  months'  notice,  before  the  end 
of  the  current  year  but  not  otherwise ;  the  plaintiff  was 
consequently  deprived  of  the  use  of  the  house  for  nearly  a 
year  by  the  illegal  act  of  the  defendant.  The  damages  of  £75 
appear  to  be  large  under  the  circumstances  of  the  case,  but 
still,  I  am  not  prepared. to  say  they  are  excessive.  In  a  case 
of  trespass  and  entering  into  the  house  or  lands  of  another, 
the  jury  are  at  liberty  to  estimate  not  only  the  pecuniary 
damages  sustained  by  the  plaintiff,  but  they  may  also  con- 
sider the  intention  with  which  the  act  is  done,  whether  for  - 
insult  or  for  injury,  or  for  both,  and  give  their  verdict 
accordingly. — 2  Stark,  317. 

I  do  not  find  sufficient  cause  to  disturb  the  verdict, 
although  I  think  it  greater  than  it  should  be,  according  to 
my  own  view  of  the  facts,  but  I  think  the  jury  were  proper 
judges  of  the  amount  of  damages. 
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Wilson  v.  McCullough. 

Bail-bond — Form  of  condition — Action  for  escape — Against  whom  to  be  brought. 

An  action  for  an  escape  will  not  lie  when  a  valid  bail-bond  has  been  taken. 
Such  action  must  be  brought  against  the  sheriff,  and  not  against  the  bailiff, 

unless  the  act  complained  of  amounts  in  effect  to  a  rescue. 
Abail-bond  conditioned  that  the  defendant  shall  enter  special  bail  at  the  return 

of  the  writ,  or  surrender  himself  to  the  sheriff,  is  bad,  though  the  first 

part  of  the  condition  alone  would  be  good. 

The  plaintiff  brought  an  action  of  assumpsit  against  one 
Fuiierton,  by  suing  out  a  bailable  writ  of  Ca.  Re.,  directed 
to  the  sheriff  of  the  district  of  Johnstown,  who,  at  the  request 
of  the  plaintiff,  appointed  the  present  defendant  his  special 
bailiff,  to  execute  that  writ,  by  a  warrant  in  the  usual  form  ; 
and  the  defendant,  under  the  authority  of  the  warrant, 
arrested  Fuiierton,  and  took  a  bail-bond  from  him,  with  two 
sureties.  The  bond  was  to  the  sheriff,  and  was  conditioned 
that  Fuiierton  should  enter  "  special  bail  at  the  return  of 
the  writ,  or  surrender  himself  to  the  sheriff."  The  defen- 
dant then  allowed  Fuiierton  to  go  at  large,  but  no  special 
bail  was  ever  entered  in  the  action ;  and  this  suit  was 
commenced  sometime  after  the  writ  against  Fuiierton  was 
returnable. 

At  the  trial  a  verdict  was  taken  against  the  defendant, 
subject  to  the  opinion  of  this  court  on  two  points,  to  the 
following  effect — Firstly  :  Whether  an  action  for  escape 
could  be  sustained  when  a  valid  bond  had  been  taken. — 
Secondly :  If  the  bail-bond  taken  in  the  suit  against  Fuller- 
ton  be  void,  would  the  defendant,  as  bailiff  of  the  sheriff, 
be  liable  in  this  action  ? 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

With  respect  to  the  first  objection,  "  that  no  action  for 
escape  can  be  sustained  when  a  valid  bail-bond  has  been 
taken,"  we  think  there  is  no  doubt  of  the  correctness  of 
the  position,  according  to  the  decision  in  5  Taunt.  325. 
The  question  then  is,  whether  the  bail-bond,  taken  by 
the  defendant  in  the  name  of  the  sheriff,  is  good  in  point 
of  law. 
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The  objection  to  the  bond  is,  that  it  is  not  conditioned  for 
the  "appearance  of  Fullerton  at  the  return  of  the  writ,"  but 
for  his  "  entering  special  bail  at  the  return  of  the  writ,"  or 
"  surrendering  himself  to  the  sheriff." 

The  statute  23  Hen.  VJ.  chap.  9.  sec.  2,  enacts  that,  "no 
sheriff,  &c,  shall  take  any  obligation  for  any  cause  afore- 
said, or  by  color  of  their  office,  but  only  to  themselves,  of 
any  person,  nor  by  any  person  who  shall  be  in  their  ward 
by  the  course  of  the  law,  but  by  the  venue  of  their  office,  and 
upon  condition  written,  that  the  prisoners  shall  appear  at  the 
day  and  place  contained  in  the  writ,  bill  or  warrant ;  and 
if  any  sheriff,  &c.  take  any  obligation  in  other  form,  by 
color  of  their  office,  it  shall  be  void." 

A  defendant  arrested  on  mesne  process  can  in  no  way 
effect  an  appearance  in  the  action,  but  by  entering  special 
bail.  We  therefore  see  no  substantial  difference  between 
the  condition  of  a  bond,  which  requires  the  defendant  to 
"  appear  "  at  the  return  of  the  writ  and  the  condition  of  a 
bond  which  requires  him  to  enter  "  special  bail "  at  the  return 
of  the  writ,  and  I  am  inclined  to  think  they  are  the  same  in 
legal  effect ;  and  if  the  condition  of  the-  bond  had  stopped 
there,  the  obligation  would  have  been  valid  ;  but  it  proceeds 
further,  and  allows  Fullerton  the  election  of  entering 
special  bail,  or  surrendering  himself  to  the  sheriff,  at 
the  return  of  the  writ.  This  part  of  the  condition  is 
contrary  to  the  words  of  the  statute,  and  is  also  objection- 
able for  uncertainty  ;  for,  although  the  sheriff  may  receive 
the  defendant,  if  surrendered  on  or  before  the  return  day  of 
the  process,  and  cancel  the  baii-bond^till  he  is  not  bound 
by  law  to  do  so,  and,  consequently,  is  at  liberty  to  refuse 
receiving  him,  if  he  thinks  proper. 

With  respect  to  the  second  point — "  If  the  bail-bond 
taken  in  the  suit  against  Fullerton  be  void,  still  the  defen- 
dant, as  bailiff  of  the  sheriff,  is  not  liable  in  this  action." 
There  are  some  cases  in  the  books  which  appear  on  first 
view  to  sustain  the  doctrine  that  the  bailiff  of  the  sheriff 
is  equally  liable  to  an  action  like  this  as  the  sheriff  him- 
self, but  upon  a  more  careful  examination  we  think  the  rule 
will  be  found  to  be  limited  to  such  cases  only  as  are  clearly 
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in  the  nature  of  a  rescue  ;  as  when  a  bailiff,  after  arresting 
a  defendant,  should  advise  and  actually  assist  him  to 
escape.  In  such  a  case,  he  would  be  a  wilful  wrong-doer, 
and  would  come  within  the  principle  of  the  cases  reported 
in  1  Leon.  146  ;  1  Salk.  18  and  441,  and  12  Mod.  466. 

in  the  present  case  the  evidence  shews  that  the  defen- 
dant did  everything  which  he  had  reason  to  suppose  was 
necessary  in  the  discharge  of  his  duty,  and  to  ensure  the 
appearance  of  Fullerton  at  the  return  of  the  writ ;  and  there- 
fore there  can  be  no  pretence  for  saying  that  he  wilfully 
allowed  Fullerton  to  make  an  escape. 

We  think  that  the  current  of  authorities  goes  to  establish 
the  principle  that  the  officer  who  is  entitled  by  law  to  the 
return  of  the  writ  is  the  only  person  liable  to  be  sued  in  an 
action  like  this.  Bailiffs  of  franchises  in  England  have  the 
return  of  writs,  and  are  liable  to  be  sued  for  escape  ;  but 
an  ordinary  bailiff,  like  the  defendant,  we  think,  is  never 
held  liable  to  actions  for  escape  like  this.  They  are  usually 
brought  against  the  sheriff,  who  is  bound  to  return  the  writ 
and  state  whether  he  has  the  body  of  the  defendant  or 
not. 

In  our  opinion,  actions  for  escape  on  mesne  process 
should  be  brought  against  the  sheriff,  but  not  against  his 
deputy,  or  bailiff',  unless  the  act  complained  of  should 
amount,  in  effect,  to  a  rescue ;  and  the  following  cases,  in 
addition  to  those  already  cited,  go  to  sustain  this  principle — 
Cro.  Car.  309 ;  Com.  Dig.  "  Escape  in  civil  cases,"  B.;  2 
Mod.  32;  2  T.  R.  5. 

The  verdict  takejn  for  the  plaintiff  should  be  set  aside 
and  a  non-suit  entered. 

Rule  absolute  for  a  non-suit. 
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Ross  et  al.  v.  Balfour  et  al. 

Arrest — Affidavit  to  hold  to  bail — Irregularity  in  arrest — Special  bail  no  estop- 
pel— Endorsement. 

An  affidavit  of  debt  against  the  endorser  of  a  promissory  note  or  drawer  of 
a  bill  of  exchange,  must  state  the  default  of  the  maker  or  acceptor. 

"Where  a  defendant  puts  in  special  bail  to  an  alias  bailable  writ,  he  is  not 
thereby  prevented  from  objecting  to  any  irregularity  in  the  arrest. 

Qucere,  whether  an  alias  bailable  writ  need  not  be  endorsed. 

Where  the  objection  taken  to  an  affidavit  to  hold  to  bail  was  new  in  this 
court,  and  the  plaintiff  followed  a  form  given  in  Tidd's  appendix,  the  arrest 
was  set  aside  without  costs,  and  on  condition  that  no  action  should  be 
brought. 

The  plaintiffs  were  the  endorsees  of  a  promissory  note, 
drawn  by  one  Clark,  in  favor  of  one  Charles  Richardson, 
or  order,  and  brought  this  action  against  the  defendants  as 
endorsers,  by  suing  out.  a  serviceable  process,  to  which  the 
defendants  entered  no  appearance.  The  plaintiffs  then  took 
out  a  second  writ,  on  an  affidavit  stating  that  the  defendants, 
as  the  endorsers  of  the  note,  were  indebted  to  the  plaintiffs. 
Upon  the  latter  writ  the  defendants  were  arrested. 

The  defendants  in  this  case,  after  being  arrested,  caused 
a  special  bailpiece  to  be  made  out,  which  they  delivered  to 
the  sheriff,  who  then  allowed  them  to  go  at  large.  The 
defendants  then  applied  to  set  aside  the  arrest  on  the  follow- 
ing grounds.  First :  that  the  affidavit  was  insufficient,  in  not 
alleging  that  the  maker  of  the  note  had  refused  payment. 
Secondly  :  that  there  was  no  written  statement  on  the 
alias  writ  of -the  amount  claimed  by  the  plaintiffs  for  debt 
and  costs,  exclusive  of  the  mileage,  according  to  the  rule 
of  this  court  of  Trinity  Term,  3.  &  4  Wm.  IV. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

The  plaintiffs  made  a  preliminary  objection  to  the  appli- 
cation of  the  defendants  in  this  case,  which  must  be  dis- 
posed of  before  it  becomes  necessary  to  examine  the  merits 
of  the  defendants'  motion. 

The  plaintiffs  allege  that  the  defendants  have  waived 
all  right  to  object  to  the  arrest,  by  causing  a  special  bail- 
piece  to  be  made  out  and  delivered  to  the  sheriff.  We 
think  they  have  not  waived  their  right  to  object. 

When  the  defendant  in  an  action  is  arrested  in  the  first 
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instance,  he  may  give  a  bail-bond  to  the  sheriff,  conditioned 
to  appear  at  the  return  of  the  writ,  but  the  court  have  always 
held  that  the  bail-bond  is  no  waiver  of  any  irregularity  in 
the  writ,  or  in  the  arrest.  This  rule  is  in  favor  of  liberty, 
for  if  the  defendants  were  obliged  to  lie  in  prison  till  they 
could  apply  to  the  court,  which  must  be  the  case  if  it  were 
to  be  that  the  giving  of  a  bail-bond  waived  all  objections  to 
the  previous  proceedings  of  the  plaintiff,  it  would  occasion 
a  great  hardship  on  the  defendant,  without  the  semblance 
of  justice.  The  objection  to  such  a  rule  is  equally  strong 
when  the  defendant  is  arrested  and  held  to  bail  after  the 
commencement  of  the  action  by  serviceable  process,  and 
therefore  the  like  reason  exists  that  it  should  not  be  allowed. 
The  defendants  in  this  action,  in  our  opinion,  therefore,  are 
not  too  late  in  their  objections,  which  we  will  now  proceed 
to  examine. 

The  first  objection  is,  that  the  affidavit  is  insufficient 
in  not  alleging  that  the  maker  of  the  note  had  refused 
payment.  By  a  rule  of  this  court,  passed  in  Hilary  Term, 
4  &  5  Geo.  IV.,  it  is  ordered  that,  "  In  future  the 
practice  of  this  court,  as  well  as  the  quantum  of  costs  to 
be  allowed  in  all  proceedings,  are  to  be  governed  (when 
not  otherwise  provided  for),  by  the  established  practice 
of  the  Court  of  King's  Bench  in  England." 

The  meaning  of  this  rule,  in  our  opinion,  is,  that  the 
general  practice  of  this  court  shall  be  regulated  by  the 
practice  of  the  Court  of  King's  Bench  in  England,  unless 
otherwise  regulated  by  acts  of  the  legislature,  or  by  rules 
of  this  court. 

We  think  that  the  case  of  Buck  worth  v.  Levy  (7  Bing. 
251),  and  the  cases  reported  in*l  Dowl.P.  C.  122  &  445,  and 
2  Dowl.  P.  C.  689,  together  with  the  printed  forms  of  affidavits 
to  hold  to  bail  on  bills  of  exchange  and  promissory  notes 
found  in  the  Treatise  of  Chitty,  page  74,  cz,  shew  that  the 
affidavit  in  this  case  does  not  conform  to  the  practice  of  the 
King's  Bench  in  England. 

We  think  it  is  required  by  that  practice,  in  an  affidavit 
to  hold  the  endorser  of  a  bill  of  exchange  or  a  promissory 
note  to  bail,  to  state  in  the  one  case  that  the  drawer,  and 
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in  the  other  that  the  maker,  has  not  paid.  The  reason  for 
making  such  an  allegation  is  given  by  Ti?idal,  C.  in 
7  Bing.  252,  to  the  following  effect : — 

"  The  drawer  of  a  bill  of  exchange  is  not  primarily  liable 
to  the  holder,  but  only  on  failure  of  payment  by  the  accep- 
tor ;  and,  although  the  affidavit,  to  hold  to  bail  need  not  be 
framed  with  the  precision  of  a  declaration,  enough  jshonld 
appear  to  shew  that  the  obligation,  which  is  not  primary, 
has  been  incurred.  There  is  nothing  in  the  present  affi- 
davit which  discloses  that  the  defendants'  liability  has 
been  incurred." 

We  think  this  principle  is  correct,  and  the  practice  here 
should  be  conformable  to  the  English  practice  in  this 
respect. 

With  regard  to  the  second  objeciion — that  there  is  no 
statement  on  the  writ  of  the  amount  claimed  by  the  plaintiffs 
for  debt  and  costs,  we  think,  as  the  rule  of  court  of  Trinity 
Term,  3  &  4  Wm.  IV.  expressly  requires  such  statement 
to  be  written  on  every  bailable  writ  and  warrant,  that  the 
omission  of  it  is  such  an  irregularity  as  renders  the  arrest 
void.  This  has  already  been  decided  more  than  once  in 
this  court,  so  far  as  regards  the  first  writ  sued  out  in  any 
action,  but  we  are  not  aware  of  any  decision  as  respects  an 
alias  writ. 

As  the  plaintiffs  followed  the  form  in  Tidd's  appen- 
dix of  an  affidavit  to  hold  the  endorser  of  a  promis- 
sory note  to  bail ;  and  as  the  objection  to  the  affidavit 
raised  a  question  which  now  comes  before  the  court  for 
the  first  time,  we  think  the  rule  should  be  made  absolute 
without  costs,  and  upon  condition  that  the  defendants 
bring  no  action  against  the  plaintiffs  on  account  of  the 
irregularities  in  the  proceedings. 

Rule  absolute  without  costs. 
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Griffiths  v.  Well  and  Canal  Company. 

Wetland  Canal— A  Geo.  IV.,  ch.  17. 

The  Welland  Canal  Company  have  power,  under  their  charter  (4  Geo.  IV., 
ch.  17,  sec.  3).  to  let  surplus  water  out  of  the  canal  in  time  of  flood;  and 
no  action  can  be  maintained  for  any  damage  done  thereby  if  the  act  was 
necessary  for  the  preservation  of  the  canal. 

The  plaintiff  sued,  in  this  case,  for  damage  done  to  his 
estate,  by  the  Company- letting  surplus  water  out  of  the 
canal  in  a  time  of  flood.  A  question  was  made  whether 
the  plaintiff  could  recover  for  any  damage  sustained  more 
than  six  months  before  bringing  his  action.  It  was  ruled 
at  the  trial  that  he  could  not,  and  the  verdict  was  accord- 
ingly confined  to  an  injury  received  upon  a  certain  occa- 
sion within  six  months,  when  the  company  found  it  neces- 
sary to  let  off  the  surplus  water  from  the  canal,  into  the 
valley  of  the  Ten  mile  Creek. 

Robinson,  C.  J. — We  have  already  given  our  opinion 
that  the  recovery  was  rightly  restricted,  according  to  the 
38th  section  of  the  act  4  Geo.  IV.,  ch.  17 — and  that  such  an 
injury  was  proved  to  have  been  committed  within  six 
months,  as  supported  the  verdict. 

It  next  was  made  a  question  whether  the  letting  off  the 
surplus  water,  after  the  canal  was  completed  and  in  use,  was 
an  act  which  the  company  were  protected  by  the  statute  in 
doing ;  for  it  was  insisted  upon,  that  their  powers  were 
confined  to  the  doing  such  things  as  were  necessary  for 
making  the  canal,  or  for  repairing  it ;  but,  in  our  opinion, 
it  admits  of  no  doubt  that  the  third  section  of  the  statute  4 
Geo.  IV.,  ch.  IT,  clearly  extends  to  it ;  for  it  gives  authority 
-  to  do  all  things  necessary  for  preserving,  or  using  the  canal, 
as  well  as  for  making  and  improving.  And  we  are  further  of 
opinion,  which  is  the  principal  point  raised  in  this  case, 
that  for  anything  that  may  be  thus  done  in  strict  pursuance 
of  the  power  of  the  statute,  no  action]  can  be  maintained, 
for  the  statute  makes  it  legal,  and  is  a  perfect  defence  under 
the  general  issue.  It  has  been  contended  that  the  statute 
does  not  give  a  recompence,  through  arbitrators,  for  this  kind 
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of  injury,  and  that  it  follows,  as  a  consequence,  that  an 
action  must  lie,  or  the  party  injured  would  be  without 
redress. 

I  am  not  prepared  to  say  that  the  3rd  &  7th  clauses  of 
the  statute,,  taken  together,  do  not,  by  a  fair  construction, 
allow  of  a  remedy  by  arbitration  for  this  species  of  injury. 
The  Legislature  seem  to  have  apprehended  that  the  law 
was,  in  that  respect,  defective  ;  and  the  statute  1  Vic.  ch. 
27,  has  been  passed  expressly  to  remedy  this  supposed 
delect.  But  it  cannot  serve  the  purpose  of  the  plaintiff  in 
this  action,  to  make  it  out  that  this  case  is  not  one  for 
which  a  reference  can  be  made  to  arbitrators,  because 
the  only  consequence  must  be  that  he  would  be  without 
redress  in  any  shape  ;  for  the  statute  makes  the  act  legal, 
and  no  action  can  therefore  be  maintained  for  it.  There 
must  therefore  be  a  new  trial  without  costs. 

McLean,  J. — The  act  incorporating  the  Welland  Canal 
Company  (4  Geo.  IV.,  ch.  17,  sec.  3),  gives  to  the  Company 
sufficient  power  to  enter  upon  the  lands,  &C.,  of  individuals 
and  to  make  a  canal;  and  the  latter  part  of  the  clause  gives 
them  power  to  construct,  make  and  do  all  other  matters 
and  things  which  they  shall  think  necessary  and  convenient 
for  the  making,  effecting,  preserving,  improving,  complet- 
ing and  using  the  canal,  doing  as  little  damage  as  may  be, 
and  making  satisfaction  in  manner  in  that  act  specified. 
It  is  clear  that  the  Company  has  power  then  to  let  off  the 
surplus  water  by  the  Ten  mile  Creek  or  any  other  outlet, 
if  it  be  necessary  to  do  so  to  preserve  the  canal,  doing,  of 
course,  as  little  damage  as  may  be,  according  to  the  terms 
of  the  act.  It  is  shewn  that  the  Company  let  off  the  water 
at  a  time  when  it  was  necessary  to  preserve  the  canal ; 
and  having  only  exercised  a  power  given  to  them  by  the 
act,  it  does  not  appear  to  me  that  the  verdict  against  them 
ought  to  stand. 

As  to  the  objection  taken,  that  there  was  no  proof  of  any 
offer  to  arbitrate,  I  cannot  find  that  it  is  entitled  to  much 
weight  as  a  ground  for  a  new  trial ;  for  though  the  seventh 
section  of  the  Welland  Canal  Act  provides  for  arbitration 
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in  case  of  disagreements  as  to  damages  in  consequence  of 
the  canal,  or  anything  connected  with  it,  being  cut  and 
constructed  upon  the-  lands  of  individuals,  I  do  not  find  in 
it  or  in  any  subsequent  act  any  provision  for  referring  claims 
of  this  nature  to  arbitration  ;  but,  under  any  circumstances, 
1  cannot  see  how  any  action  can  be  sustained  against  the 
company  for  doing  an  act  which  they  are  authorised  to  do 
by  the  act  of  the  legislature. 

Rule  absolute  for  a  new  trial. 


Leahy  v.  McFarlane  et  al. 

Prisoner — Discharge. 

In  a  case  where  two  defendants  were  in  custody  on  a  joint  execution,  and 
the  plaintiff  having  come  to  an  arrangement  with  one  defendant^  dis- 
charged him : 

Held,  that  the  discharge  of  one  defendant  operated  as  a  discharge  of  the 
other. 

Motion  to  discharge  Hill,  one  of  the  defendants,  out  of 
custody  of  the  sheriff,  the  other  defendant  having  been  dis- 
charged on  making  an  arrangement  with  the  plaintiff. 

Per  Cur. — The  case  of  Clarke  v.  Clement  and  English, 
(6  T.  R.  525)  is  very  similar  to  the  present.  English,  one 
of  the  defendants,  was  arrested  and  discharged  by  the 
plaintiffs  on  a  Ca.  Sa.,  upon  his  undertaking  to  surren- 
der himself  on  a  particular  day  if  he  did  not  pay  the  debt — 
Clement  moved  to  quash  the  Ca.  Sa.  against  him,  and,  after 
argument,  it  was  decided,  and  the  judgment  given  by  Lord 
Kenyon,  that  as  the  plaintiff  had  suffered  the  other  defen- 
dant to  be  discharged  out  of  custody,  he  could  not  after- 
wards take  Clement,  the  execution  being  a  joint  one. 

The  execution  in  this  case  is  against  one,  and  a  discharge 
of  one  defendant  must  operate  as  a  discharge  of  both. 
Had  one  of  the  defendants  been  discharged  by  operation  of 
law  the  other  might  still  be  held,  but  this  being  by  the  act 
of  the  plaintiff,  both  are  entitled  to  be  discharged. 

Rule  absolute. 
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McBean  v.  Williams. 

Slander — Pro  o f. 

Where  the  words  charged  were  "you  robbed  the  mail ;"  and  those  proved, 
"lam  not  like  you — running  about  the  country  with  forged  deeds,  and 
robbing  the  mail,  as  you  did:" 

Held,  that  the  variance  was  fatal. 

This  was  an  action  of  slander.  The  words  charged 
were — "You  robbed  the  mail." 

The  words  proved  were — "  I  am  not  like  you — running 
about  the  country  with  forged  deeds,  and  robbing  the  mail, 
as  you  did." 

The  case  was  tried  before  Robinson^  C.  «/.,  at  Cornwall. 
It  seemed  to  the  learned  judge  to  be  very  doubtful  whether 
the  evidence  sustained  the  declaration ;  but  he  recom- 
mended the  jury  to  assess  damages  for  the  plaintiff,  and 
leave  it  to  the  defendant  to  move  against  the  verdict,  if  the 
direction  was  wrong.  They  found  a  verdict  for  plaintiff 
and  £10  damages. 

Robtnson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  are  few  points  in  our  laws  in  which  one  finds  it 
more  difficult  to  come  to  a  satisfactory  conclusion  upon 
the  authorities  than  upon  the  sufficiency  of  the  proof  of 
words  laid  in  an  action  of  slander.  The  cases  are  very 
contradictory.  The  general  principle  as  now  laid  down 
is,  that  all  the  actionable  words  need  not  be  proved  ;  but 
that  such  as  are  proved  must  be  proved  as  laid  ;  that  words 
merely  equivalent  will  not  do  ;  and  that  whatever  tends  to 
qualify  or  explain  the  words  relied  upon  must  not  be 
omitted. 

Phillips,  in  his  treatise  on  Evidence,  thus  states  the  law 
on  this  point ;  "  The  words  must  be  proved  as  stated  in  the 
declaration  ;  not  that  the  whole  of  the  words  alleged  in  the 
record  must  be  proved,  but  some  material  part  of  them, 
and  damages  may  be  given  for  such  of  the  actionable  words 
as  are  proved,  precisely  as  in  other  actions  the  plaintiff 
recovers  to  the  extent  of  his  proof.  But  those  words  which 
are  proved  must  be  proved  as  laid,  and  it  will  not  be  suffi- 
cient to  prove  equivalent  words  of  slander.  Words  to  the 
same  effect  are  not  the  same  words.    The  rule  is,  that 
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though  the  plaintiff  need  not  prove  all  the  words  in  the 
record,  yet  he  must  prove  so  much  of  them  as  will  be 
sufficient  to  sustain  his  cause  of  action  ;  and  most  clearly 
it  is  not  enough  for  him  to  prove  equivalent  words  of  slan- 
der."—Phillips'  Ev.  Def.  97. 

This  is  probably  too  strictly  expressed,  as  it  would  seem 
to  allow  of  no  latitude,  and  to  bind  the  plaintiff  to  the  exact 
words ;  but  the  case  referred  to — Maitland  v.  Goldney  (2 
East  434) — goes  far  to  support  Mr.  Phillips  in  the  doctrine 
as  he  lays  it  down. 

Now  in  the  case  before  us  the  defendant  is  charged  with 
saying  to  the  plaintiff,  "  You  robbed  the  mail,"  which  is 
specific,  and  may  be  taken  to  charge  him  deliberately  with 
some  one  act  of  robbery.  The  proof  is  that  he  said,  "I  am 
not  like  you— running  about  the  country  with  forged  deeds 
and  robbing  the  mail,  as  you  did." 

These  words  impute  a  habit  of  crime,  which  some  may 
think  a  more  serious  charge  than  the  one  charged,  and 
others  less  so,  as  tending  more  to  vague  and  general  crimi- 
nation. We  cannot  say  that  they  are  in  our  opinion 
equivalent;  and  if  they  were,  there  is  strong  modern  autho- 
rity (2  East  434)  for  saying  that  that  will  not  do.  It  is  not 
possible,  we  think,  to  reconcile  even  all  the  modern  cases 
in  this  point,  but  we  have  found  none  that  seem  to  sustain 
the  plaintiff's  evidence  in  this  case. 


Bidwell,  Executor  of  Bidwell,  v.  McLean  et  al. 

Pleading — Sheriff— Non-return  of  writ 

in  an  action  against  a  sheriff  and  his  sureties,  on  their  covenant  for  the  due 
performance  of  his  duty,  for  not  returning  a  writ  of  Fi.  Fa.,  and  the  money 
made  thereon,  it  is  necessary  to  set  out  the  recovery  of  the  judgment  which 
warrants  the  issuing  of  the  writ. 

This  was  an  action  of  covenant,  grounded  on  the  second 
section  of  the  provincial  statute  3  Wm.  IV.  cap.  9,  which 
enacted  in  substance  that  the  sheriff  of  each  district  in  the 
province  should  provide  sureties,  who,  together  with  him- 
self, should  enter  into  a  covenant  to  pay  over  to  the  person 
entitled  to  the  same  such  sums  of  money  as  he  might  receive 
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from  time  to  time  by  virtue  of  his  office  of  sheriff;  which 
covenant  might  be  sued  upon  by  any  person  suffering 
damages  by  the  default  or  wilful  misconduct  of  the  sheriff. 
The  plaintiff  alleged  that  John  McLean,  who  was  then 
sheriff  of  the  Midland  district,  together  with  the  other  two 
defendants,  executed  a  deed  of  covenant  in  the  form  stated 
in  the  schedule  of  the  act,  marked  B. ;  and  that  afterwards, 
on  the  16th  day  of  January,  1836,  the  plaintiff,  as  executor, 
sued  out  of  this  court  a  writ  of  fieri  facias  against  the  lands 
of  one  Jonathan  Fairfield,  directed  to  the  sheriff  of  the 
Midland  district,  the  defendant  John  McLean,  upon  which 
writ  the  sheriff  was  commanded  to  make  the  sum  of  £103 
16s.  8c?.,  which  the  plaintiff,  as  executor,  had  recovered 
against  the  said  Fairfield  ;  and  that  the  said  sheriff  should 
have  that  money  in  this  court,  to  be  rendered  to  the  plaintiff 
on  the  first  day  of  Hilary  Term  1837,  together  with  the 
writ :  that  the  writ  was  endorsed  to  levy  the  sum  of  £44 
Is.  8c?.,  besides  sheriff's  fees :  that  the  writ  so  indorsed  was 
delivered  to  the  defendant,  then  being  sheriff,  on  the  19th 
day  of  January,  1836 ;  and  that  he  levied  the  amount  of 
the  sum  due,  but  had  never  paid  the  money  to  the  plaintiff, 
nor  returned  the  same  into  court,  according  to  the  exigency 
of  the  writ. 

To  this  declaration  the  defendants  filed  a  general  demur- 
rer, and  the  plaintiff  joined  in  demurrer.  The  objection  to 
the  declaration  was,  that  the  plaintiff  had  not  set  out  a  final 
judgment  in  this  court  to  warrant  the  issuing  of  the  writ  of 
Fi.  Fa.  in  his  favor;  and  the  question  was,  whether  it 
should  appear  by  the  declaration  that  the  plaintiff  had 
recovered  a  judgment  against  Fairfield. 

Per  Cur, — The  statute  3  Wm.  IV.  c.  9,  sec.  2,  upon  which 
this  action  is  brought,  enacts  in  substance  that  the  sheriff  and 
his  sureties  shall  be  liable  on  their  covenant,  given  under 
the  provisions  of  that  act,  for  all  damages  sustained  by  any 
person  in  consequence  of  the  default  or  wilful  misconduct 
of  any  sheriff.  Although  this  is  an  action  of  covenant,  still 
the  default  of  the  sheriff  in  returning  the  writ  and  the  money 
into  court  is,  in  truth,  the  wrong  complained  of,  and  for 
which  a  redress  is  sought  by  the  plaintiff. 
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By  the  statute  West.  2,  13  Edw.  III.  cap.  11,  the  action  of 
debt  is  given  against  the  sheriff  for  escape  of  a  prisoner  in 
execution ;  but  it  has  been  determined  that  by  the  equity 
of  that  statute  the  plaintiff  may  bring  an  action  on  the  case 
or  an  action  of  debt  at  his  election — Cro.Jac.  288. 

The  judgment  against  the  party  escaping  must  always 
be  stated  in  an  action  against  the  sheriff  for  an  escape. — ■ 
1  Taunt.  27  ;  8  B.  &  C  128. 

If  the  judgment  on  the  writ  of  execution  be  void  in  law, 
the  sheriff  may  take  advantage  of  that  fact  by  pleading — 
(Bui.  N.  P.  65-6;  Cro.  Jac.  288)  — and  he  will  not  be 
liable. 

Upon  reflection,  we  see  no  difference  in  a  case  like  the 
present,  for  the  declaration  certainly  supposes  a  wilful  or 
negligent  default  on  the  part  of  the  sheriff  in  returning  the 
writ  and  the  money  levied  on  it  into  court;  and  we  there- 
fore think  that  judgment  must  be  given  for  the  defendants 
on  this  demurrer. 

Judgment  for  the  defendants  on  demurrer. 


Judge  v.  Judge. 

Arbitration  and  award — Declaration  averring  award  made  on  day  appointed — 
Plea,  no  award — Replication  varying  from  declaration  as  to  time. 

When  to  a  declaration  in  debt  on  a  submission  bond,  with  an  averment  that 
the  award  was  made  on  the  day  appointed,  the  defendant  pleaded  "no 
award,"  and  the  plaintiff  replied  an  award  within  the  time — to  wit,  on  a 
day  and  year  different  from  the  year  stated  in  the  declaration — the  repli- 
cation was  held  sufficient  on  general,  though  it  would  have  been  bad  on 
special,  demurrer. 

Plaintiff  sued  in  debt  on  an  award. 
1st  count  on  the  submission  bond. 

2nd,  on  the  award  setting  forth  submission  by  bond,  with 
condition  that  award  should  be  made  on  or  before  the  25lh 
of  May,  1837,  and  an  award  made  23rd  of  May,  1837. 

The  defendant  pleaded  to  the  second  count  that  the  said" 
arbitrators  did  not,  on  or  before  the  said  25th  of  May  men- 
tioned in  the  said  condition,  make  any  award  in  writing 
under  their  hands  and  seals  of  and  concerning  the  premises 
in  the  said  condition  mentioned,  and  so  referred  as  afore- 
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said,  ready  to  be  delivered  to  the  said  parties  in  difference  ; 
and  this,  &c. 

The  plaintiff  replied  that  the  arbitrators,  within  the  time 
limited — viz.,  on  the  23rd  of  May,  J827 — did  make  their 
award,  &c.  To  this  the  defendant  demurred  generally,  and 
he  relied  upon  the  departure, — the  award  declared  upon 
being  said  to  be  made  on  the  25th  of  May,  1837,  and  the 
award  set  out  in  the  replication  being  stated  to  be  made  on 
the  23rd  of  May,  1827,  which,  moreover,  was  before  the 
submission. 

Robinson,  C.  J. — I  think,  on  a  more  deliberate  considera- 
tion of  the  authorities,  that  the  day  named  in  the  replication 
may  probably  be  rejected  as  surplusage.  There  now  remains 
the  allegation  that  the  award  was  made  after  the  submis- 
sion and  within  the  time  limited.  And  as  to  the  departure, 
we  think  the  cases  cited  tend  to  show  that  when  the  day  is 
not  named,  as  the  date  of  the  instrument,  there  is  no  depar- 
ture ;  and  being  rejected,  it  leaves  the  time  consistent  with 
the  declaration. 

Sherwood,  J. — It  is  evident,  at  first  sight,  that  the  plaintiff 
has  made  a  mistake  in  stating  the  year  1827  instead  of  the 
year  1837  in  his  replication  to  the  defendant's  second  plea  to 
the  second  count;  but  I  think  the  words  "in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-seven"  may 
be  rejected  as  surplusage,  and  the  replication  will  be  good 
without  them. 

The  objection  would  be  fatal  on  special  demurrer,  but 
the  statute  4  Anne,  cap.  16,  renders  it  unavailing  on  general 
demurrer. 
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Dickson  v.  Jarvis. 

Evidence — Agent — Statute  of  Limitations — Case  for  fraudulent  misrepresentation 
—  When  statute  begins  to  run. 

A  document  executed  by  an  agent  in  the  name  of  his  principal  can  be  proved 
by  the  same  evidence  which  would  be  sufficient  to  prove  its  execution  by 
the  principal. 

In  case  for  fraudulent  misrepresentation,  the  Statute  of  Limitations  begins  to 
run  from  the  time  of  the  misrepresentation,  not  from  the  time  of  its 
discovery  by  the  plaintiff,  nor  from  the  time  that  damage  accrued. 

This  was  an  action  on  the  case  in  the  nature  of  a  deceit. 
The  defendant  pleaded  the  general  issue  and  the  Statute 
of  Limitations,  and  on  the  trial  of  the  cause  a  verdict  was 
taken  for  the  plaintiff,  with  leave  for  the  defendant  to  move 
the  court  to  enter  a  nonsuit  on  several  objections  taken  by 
the  counsel  for  the  defendant,  which  were — 

1st.  That  the  written  agreement,  signed  by  the  defen- 
dant as  the  attorney  of  William  Johnson,  was  not  sufficiently 
proved  to  entitle  the  plaintiff  to  read  it. 

2nd.  That  there  was  a  material  variance  between  the 
record  and  the  agreement  adduced  in  evidence  in  the  name 
of  William  Johnson. 

3rd.  That  the  action  was  barred  by  the  Statute  of 
Limitations. 

Sherwood,  J. — With  respect  to  the  first  objection,  there 
were  two-  subscribing  witnesses  to  the  agreement  made  by 
the  defendant  in  the  name  of  Johnson,  one  of  whom  was 
proved  to  be  dead  and  the  other  out  of  the  province.  The 
handwriting  of  both  of  the  witnesses  was  proved.  The 
plaintiff  then  requested  that  the  agreement  might  be  read. 
The  defendant  contended  that  it  was  not  sufficiently  proved, 
and  that  it  was  necessary  to  prove  his  handwriting,  because 
his  name  did  not  appear  in  the  body  of  the  instrument,  but 
merely  in  the  signature  at  the  bottom,  and  not  as  principal, 
but  as  agent  or  attorney  of  Johnson.  I  overruled  this 
objection  at  the  trial,  and  I  still  think  there  is  nothing  in  it. 
The  evidence  was  sufficient  to  prove  the  execution  of  the 
agreement  if  it  had  been  executed  by  the  principal  himself, 


DICKSON   V.   JARVIS.  695 

and  I  can  discover  no  reason  why  it  should  not  be  when 
executed  by  his  agent.  To  render  the  execution  complete, 
it  was  requisite  for  the  agent  to  subscribe  his  own  name  as 
well  as  that  of  his  principal,  and  the  subscribing  witnesses 
who  saw  him  write  it  could  have  proved  the  fact  if  they 
had  been  present  in  court.  That,  however,  was  impossible 
as  regarded  one  of  them,  who  was  dead,  and  the  other, 
being  out  of  the  province,  was  of  course  beyond  the  juris- 
diction of  this  court.  Under  such  circumstances,  it  appears 
to  me  that  secondary  evidence  was  as  properly  admitted  as 
if  the  principal  had  executed  the  agreement  in  person. 

With  regard  to  the  second  objection,  it  Was  obviated  at 
the  trial  by  allowing  the  record  to  be  amended  conformably 
to  the  agreement. 

The  last  objection — namely,  "  that  the  action  is  barred 
by  the  Statute  of  Limitations" — remains  to  be  considered. 
It  appeared  by  the  evidence  that  one  William  Johnson,  who 
resides  in  England,  was  the  owner  of  a  tract  of  land  in  the 
9th  concession  of  Grantham,  in  the  district  of  Niagara  ;  and 
the  defendant,  as  his  attorney  and  agent,  made  a  written 
agreement,  more  than  six  years  before  the  commencement 
of  this  action,  for  the  sale  of  the  land  in  fee  to  the  defendant, 
in  the  name  and  on  behalf  of  William  Johnson,  the  owner. 
When  the  agreement  was  made,  the  defendant  had  no 
authority  either  to  make  a  bargain  for  the  sale  of  the  land, 
or  to  execute  the  agreement  in  the  character  of  Johnson's 
attorney ;  and  Johnson  afterwards,  and  within  six  years 
before  the  bringing  of  this  action,  wholly  refused  to  recog- 
nize any  authority  in  the  defendant  to  act  for  him,  and  also 
refused  to  confirm  the  agreement.  In  the  interim  between 
the  making  of  the  agreement  and  the  refusal  of  Johnson  to 
confirm  it,  the  plaintiff,  relying  on  the  contract,  had  made 
very  considerable  improvements  on  the  land,  and,  at  length, 
before  the  bringing  of  the  present  suit,  he  was  formally 
dispossessed  of  the  premises  in  an  action  of  ejectment  at 
the  suit  of  Johnson,  and  subjected  to  much  inconvenience 
and  expense.  On  the  argument  in  banc,  it  was  contended 
by  the  plaintiff  that  the  Statute  of  Limitations  did  not  apply 
to  this  case,  because  the  repudiation  of  the  contract  by 
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Johnson,  and  his  disclaimer  of  the  pretended  authority  of 
the  defendant  to  act  as  his  agent,  do,  as  his  counsel  alleged, 
form  the  cause  of  action,  and  that  all  the  damages  sustained 
by  the  plaintiff  resulted  from  that  cause.  On  the  other 
hand,  the  defendant  insisted  that  the  cause  of  action  set  out 
on  the  record  in  this  case  is  the  alleged  act  of  making  the 
agreement  therein  mentioned  in  the  name  of  Johnson,  and 
as  his  attorney  and  agent,  without  possessing  any  legal 
authority  to  warrant  that  act. 

It  was  admitted  by  the  counsel  for  the  plaintiff  that  the 
defendant  had  not  been  guilty  of  any  fraud  in  fact  by 
resorting  to  any  deceitful  practice  to  prevent  the  plaintiff 
from  making  inquiries  of  Johnson  respecting  the  defendant's 
authority  to  act  as  his  attorney  and  agent  in  making  the 
agreement  with  the  plaintiff,  as  stated  in  his  declaration, 
or  in  any  other  manner.  The  plaintiff's  counsel  contended 
that  the  law  would  imply  fraud,  from  the  nature  of  the 
whole  transaction,  sufficient  to  sustain  his  case,  and  that  it 
was  not  indispensably  necessary  in  an  action  like  this  to 
prove  actual  fraud. 

The  first  question  then,  is,  which  of  the  two  alleged 
causes  is  the  legal  cause  of  this  suit  ?  To  solve  this  ques- 
tion the  declaration  must  be  examined.  It  consists  of  six 
counts,  but  the  gist  of  the  action  is  precisely  the  same  in 
all.  The  fifth  and  sixth  counts  set  out  the  cause  of  action 
in  a  more  particular  and  circumstantial  manner  than  the 
others, .without  shifting  the  ground  of  action  or  changing 
the  nature  of  the  grievance.  I  will  therefore  endeavor 
briefly  to  analyze  the  first  count,  which  will  be  sufficient 
to  give  a  correct  view  of  the  substantial  part  of  the  entire 
,  declaration.  It  alleges  that  the  plaintiff  was  desirous  of 
purchasing  the  land  in  question,  which  belonged  to  one 
Johnson ;  that  the  defendant,  well  knowing  that  fact,  did 
falsely,  fraudulently,  and  deceitfully  represent  and  pretend 
that  he  was  duly  authorized  by  Johnson  to  bargain  and  sell 
the  land  to  the  plaintiff  as  the  attorney  and  agent  of  John- 
son, and  did  falsely  and  fraudulently  pretend,  by  an  agree- 
ment in  writing,  purporting  to  be  made  between  Johnson, 
by  the  defendant  acting  as  his  attorney  and  agent,  and  the 


DICKSON  Y.  JARVIS'. 


697 


plaintiff,  to  sell  the  land  to  the  plaintiff  for  £500,  £400  of 
which  sum  the  plaintiff  was  to  pay  the  defendant  in  hand, 
and  the  remainder  by  instalments  in  the  course  of  three 
years;  that  the  plaintiff,  relying  upon  this  false  and  pre- 
tended sale,  and  believing  the  defendant  had  authority  from 
Johnson  to  act  as  his  attorney  and  agent  in  making  the 
agreement,  paid  the  defendant  £400  in  part  execution  of 
the  contract,  took  possession  of  the  land  under  it,  and  made 
improvements  to  the  value  of  £1,000;  that  afterwards 
Johnson  brought  an  action  of  ejectment  against  him  to 
regain  the  possession  of  the  land,  which  action  the  plaintiff, 
in  the  first  instance,  defended  at  the  request  of  the  defend- 
ant; but,  shortly  before  the  trial  was  to  have  come  on,  the 
defendant  confessed  to  the  plaintiff  that  he  had  sold  the 
land  and  made  the  agreement  without  any  legal  authority 
from  Johnson  ;  that  the  plaintiff  was  ultimately  turned  out 
of  the  possession  of  the  land,  and  lost  his  improvements 
and  the  expenses  occasioned  by  the  action  of  ejectment. 

At  the  trial  of  the  cause  it  was  proved  that  the  defendant 
went  with  the  plaintiff,  after  the  agreement  was  made,  and 
put  him  in  possession  of  the  premises,  as  the  agent  and 
attorney  of  Johnson  under  the  agreement.  This  count 
clearly  charges  the  defendant  with  asserting  an  authority 
which  he  knew  he  did  not  possess ;  with  receiving  £400 
from  the  plaintiff  in  consequence  of  such  false  representa- 
tion, and  with  causing  the  plaintiff  to  take  possession  of 
the  land  under  a  void  agreement,  and  to  make  improvements 
on  it  to  the  value  of  £1,000.  These  facts  are  stated  to 
have  occurred  more  than  six  years  before  the  com- 
mencement of  the  present  action,  and  they  appear  to  me  to 
form  a  complete  cause  of  action,  and  to  have  been  sufficient 
in  law  to  entitle  the  plaintiff  to  damages  had  he  brought 
his  action  in  time.  What  follows  in  the  same  count  took 
place  within  six  years  before  the  bringing  of  this  suit,  but 
clearly  forms  no  new  cause  of  action,  but  only  shews 
a  part  of  the  damages  which  resulted  from  the  original 
cause  of  action,  and  would  most  probably  have  the  effect, 
when  joined  with  the  preceding  facts,  of  augmenting  the 
amount  of  any  verdict  which  might  be  given.    It  is,  "  tha 
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Johnson  brought  an  action  of  ejectment  against  the  plaintiff, 
and  (hat  he  at  first  -defended  the  action  at  the  request  of 
the  defendant,  but  that  shortly  before  the  trial  of  that  action 
the  defendant  confessed  he  had  no  authority  to  sell  the 
land;  that  the  plaintiff  was  turned  out  of  possession  by 
Johnson,  and  lost  the  value  of  the  improvements  and  all 
the  expenses  occasioned  by  the  proceedings  in  the  eject- 
ment against  him."  The  only  act  which  is  imputed  to  the 
defendant  in  the  latter  part  of  the  count  is  not  an  act  of 
misconduct,  but  an  act  of  honesty  by  fairly  admitting  his 
fault,  and  therefore  could  not  be  a  ground  of  action  in  the 
nature  of  deceit.  The  refusal  of  Johnson  to  confirm  a 
contract  which  he  never  authorized  would  neither  lessen 
nor  aggravate  the  original  misconduct  of  the  defendant  in 
making  it  without  authority;  the  loss  of  the  possession, 
the  value  of  the  improvements,  and  the  expenses  of  defend- 
ing the  action  of  ejectment,  are  parts  of  the  damages  which 
the  misconduct  of  the  defendant  occasioned  in  making  the 
agreement,  receiving  the  £400,  and  giving  the  possession 
of  the  land,  in  the  name  and  on  behalf  of  Johnson,  without, 
authority. 

The  plaintiff  was  guilty  of  laches  in  neglecting  to  inquire 
into  the  authority  of  the  defendant  for  more  than  six  years. 
The  maxim  of  "  caveat  emptor"  is  peculiarly  applicable  to 
the  sale  of  real  estates.  If  the  purchaser  makes  an  agree- 
ment with  a  person  professing  to  be  the  authorized  agent 
of  the  owner,  and  wholly  neglects  for  such  a  length  of  time 
to  examine  into  the  nature  of  the  agent's  authority,  he  must 
suffer  the  consequences,  unless  he  can  shew  that  he  has 
been  prevented  by  the  fraud  of  the  pretended  agent  from 
making  the  necessary  inquiries.  Here  nothing  of  the  kind 
is  alleged.  The  case  of  Granger  v.  George  (5  B.  &  C.  149) 
is  an  authority  on  this  point.  In  that  case  it  was  held  that 
the  Statute  of  Limitations  is  a  clear  bar  to  an  action  of 
trover  commenced  more  than  six  years  after  the  conversion, 
although  the  plaintiff  was  altogether  ignorant  of  the  con- 
version till  within  six  years,  it  not  appearing  that  the 
defendant  practised  any  fraud  to  prevent  the  plaintiff  from 
obtaining  that  knowledge  at  an  earlier  period. 


DICKSON  V.  JARVIS. 


699 


There  was  no  fraud  in  fact  imputed  to  the  defendant  in 
this  case,  either  at  the  trial  or  in  the  argument  on  the  rule 
nisi  for  entering  a  nonsuit;  but  the  counsel  for  the  plaintiff, 
in  both  instances,  rested  his  case  on  the  implied  fraud,  and 
on  the  principle  advanced  and  explained  in  the  case  of 
Foster  v.  Charles  et  al.  (7  Bing.  105)  by  Chief  Justice 
Tindall,  who  said,  "it  is  fraud  in  law  if  a  party  makes 
representations  which  he  knows  to  be  false,  and  injury 
ensues,  although  the  motive  from  which  the  representations 
proceeded  may  not  have  been  bad ;  the  person  who  makes 
such  representations  is  responsible  for  the  consequences; 
it  cannot  be  material  what  the  motive  was — the  law  will 
infer  an  improper  motive  if  what  the  defendant  says  is  false 
within  his  own  knowledge,  and  is  the  occasion  of  damage 
to  the  plaintiff."  The  ordinary  rule  as  to  the  Statute  of 
Limitations  is  not  at  all  varied  or  qualified,  therefore,  by  any 
incidental  fraud  in  the  conduct  of  the  defendant  in  this 
action,  because  none  was  alleged  or  proved. 

It  .has  been  attempted  to  liken  this  case  to  the  case  of 
Roberts  v.  Read  et  al.  (16  East  215),  where  the  whole 
cause  of  action  was  the  consequential  damage.  The  origi- 
nal act  was  not  itself  actionable.  The  defendants  were 
surveyors  of  highways,  and  caused  the  soil  of  the  highway 
to  be  dug  up  for  the  improvement  of  the  road  near  the  gar- 
den wall  of  the  plaintiff,  in  May  1810,  which  was  continued 
in  the  same  state  till  January  1811,  and  then  it  occasioned 
the  foundation  of  the  wall  to  give  way,  and  the  wall  fell 
down.  The  statute  13  Geo.  III.  enacted  "  that  if  any  action 
was  brought  for  anything  done  or  acted  in  pursuance  of  that 
act,  it  should  be  brought  within  three  calendar  months 
after  the  fact  committed,  and  not  afterwards."  Lord  Ellen- 
borough  said,  "It  is  sufficient  that  the  action  was  brought 
within  three  months  after  the  wall  fell,  for  that  is  the  gra- 
vamen ;  the  consequential  damage  is  the  cause  of  action." 

'  The  act  of  digging  up  the  soil  in  the  highway  was  not 
considered  there  as  the  grievance  or  cause  of  complaint, 
but  the  fact  of  the  falling  of  the  wall  in  consequence  of  the 
removal  of  the  soil. 

The  present  case  is  analogous  to  the  case  of  Howell  v. 
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Young,  reported  in  5  B.  &  C.  259.  The  declaration  there 
stated  that  the  plaintiff  contracted  with  A.  E.  to  lend  him 
the  sum  of  £3,000  at  interest,  the  repayment  to  be  secured 
by  a  warrant  of  attorney  and  certain  mortgages  of  freehold 
property,  provided  they  should  be  found  to  be  a  sufficient 
security  for  that  purpose  ;  that  the  plaintiff  retained  the 
defendant  as  attorney  to  ascertain  whether  they  would  be 
a  sufficient  security  or  not ;  that  the  defendant  accepted  the 
retainer;  and  that  it  became  his  duty  to  use  due  care  and 
diligence  to  ascertain  whether  the  warrant  of  attorney  and 
mortgages  would  be  a  sufficient  security  for  the  repayment 
of  the  £3,000  and  the  interest.  The  declaration  then  set 
out  a  breach,  that  the  defendant  did  not  use  due  care  and 
diligence,  but  wholly  neglected  to  do  so,  and,  on  the  con- 
trary, falsely  and  deceitfully  represented  to  the  plaintiff  that 
the  warrant  of  attorney  and  mortgages  would  be  a  good 
security ;  whereupon  the  plaintiff  lent  the  £3,000  to  A.  B.  ; 
but  that  the  security  was  insufficient,  by  reason  of  which 
he  had  -lost  the  interest  on  the  money  lent,  and  was  likely 
to  lose  the  principal  sum  of  £3,000.  The  defendant 
pleaded— 1st,  the  general  issue;  2ndly,  that  the  cause  of 
action  did  not  accrue  within  six  years. 

It  appeared  by  the  evidence  given  at  the  trial  that  the 
plaintiff  had  retained  the  defendant  as  his  attorney,  for  the 
purpose  stated  in  the  declaration,  in  1814,  and  at  that  time 
he  represented  to  the  plaintiff  that  the  security  was  suffi- 
cient. In  the  year  1820,  it  was  discovered  the  security  was 
not  good.  The  learned  judge  at  the  trial  directed  the  jury 
to  find  for  the  plaintiff  if  they  were  of  opinion  that  the 
plaintiff  had  been  induced  by  the  fraud  of  the  defendant  to 
advance  the  money,  otherwise  for  the  defendant.  The  jury 
found  a  verdict  for  the  defendant,  and  a  rule  nisi  for  a  new 
trial  was  obtained  in  the  following  term  on  two  grounds — 
1st,  that  upon  the  question  of  fraud  the  verdict  was  against 
the  weight  of  evidence  ;  2ndly,  that  in  such  an  action  the 
Statute  of  Limitations  runs,  not  from  the  time  the  insufficient 
security  was  given,  but  from  the  time  the  special  damage 
alleged  in  the  declaration — namely,  the  loss  of  interest — 
accrued. 
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The  court  held  that  the  misconduct  of  the  attorney  in 
making  the  false  representation  to  the  plaintiff  constituted 
the  cause  of  action,  and  that  the  Statute  of  Limitations 
began  to  run  from  the  time  when  the  defendant  had  been 
guilty  of  such  misconduct,  and  not  from  the  time  it  was 
discovered  the  security  was  bad. 

In  the  present  case,  I  think  the  Statute  of  Limitations 
also  began  to  run  from  the  time  the  defendant  was  guilty 
of  misconduct  in  representing  himself  to  be  the  attorney 
and  agent  of  Johnson,  and  making  an  agreement  in  his 
name  with  the  plaintiff  without  legal  authority,  and  not 
from  the  time  the  plaintiff  discovered  he  had  no  authority, 
by  the  refusal  of  Johnson  to  confirm  the  agreement,  nor 
from  the  time  he  sustained  special  damage  by  the  loss  of 
his  improvements  and  the  expense  of  defending  the  action 
of  ejectment. 

The  second  plea  of  the  defendant  is  sustained  by  the 
evidence,  and  therefore  a  nonsuit  must  be  entered. 

Macaulay,  J. — The  question  is  not  raised  whether  an 
agent  acting  without  authority  may  be  treated  as  a  princi- 
pal, but  it  is  assumed  to  be  a  fraud  on  the  other  party. 
Considered  in  relation  to  the  Statute  of  Limitations,  "  the 
only  question  in  this  case  is  when  the  cause  of  action 
accrued,  for  the  statute  then  attached"  (3  B.  &  Adol.  295). 
The  issue  upon  the  record  is,  whether  the  cause  of 
action  stated  in  the  declaration  accrued  within  six  years 
(3  B.  &  Adol.  631)— and  it  appears  to  me  that  the  cause 
of  action,  as  laid,  accrued  from  the  time  of  the  alleged 
false,  fraudulent  and  deceitful  conduct  of  the  defendant, 
and  not  from  the  time  of  its  discovery  by  the  plaintiff. 
Upon  the  principle  of  fraud,  the  plaintiff  would  be  at  liberty 
to  repudiate  the  transaction  whenever  he  discovered  it, 
whether  the  next  day,  or  at  any  future  period  within  six 
years,  without  waiting  to  learn  the  disposition  of  the  defen- 
dant's alleged  principal.  I  at  first  thought  the  plaintiff 
bound  by  his  contract,  although  Johnson  was  not  so  bound 
until  adoption,  and  that,  in  the  interim,  the  plaintiff 
could  not  recede  ;  but,  even  regarded  in  this  light,  I  do  not 


702 


QUEEN'S  BENCH,  HILARY  TERM,  2  VIC. 


see  that  any  action  on  the  case,  as  for  a  wrongful  act  in  the 
defendant,  would  accrue  at  any  period  in  point  of  time 
other  than  at  the  inception  of  the  agreement ;  and  the 
Statute  of  Limitations  relates  to  the  original  wrongful  act, 
unless  something  ex  post  facto  occur,  in  itself  creating  anew 
cause  of  action.  But  the  fraud,  deceit,  or  misconduct  are 
the  gist  of  the  action,  and  the  special  damage  is  stated 
merely  as  a  measure  of  damages  resulting  from  that  cause 
of  action— 3  B.  &  Adol.  293,  5  B.  &  C.  263-4,  266-7,  and 
the  only  mala  fides  complained  of  was  in  the  beginning  ; 
and  if  the  defendant's  conduct  was  such  as  to  give  the 
plaintiff  a  right  of  action  such  as  is  now  brought  upon 
general  issues,  repudiating  his  act  and  agency,  [  should 
think  it  would  equally  lie  before  his  decision!was  known, 
if  in  the  meantime  the  plaintiff  discovered  the  want  of 
authority,  and  such  want  constituted  an  imposition  upon 
him  legally  characterized  as  knowingly  false,  fraudulent, 
and  deceitful. 

The  want  of  knowledge  in  the  plaintiff  would  not  seem 
to  make  any  difTerence--3  B.  &  Adol.  626,  2  B.  &  B.  73, 
5  B.  &  C.  152;  and  if  it  did,  if  want  of  knowledge 
or  the  discovery  of  fraud  would  take  the  case  out  of  the 
statute,  it  should  be  replied  specially.  The  issue  joined 
relates  to  the  period  when  an*  action  in  point  of  law  first 
accrued  —  3  B.  &  Adol.  631,  2  B.  &  B.  73,  4  Moore,  508. 
But  the  detection  of  fraud,  or  after-acquired  knowledge  of 
new  facts,  does  not  seem  to  affect  the  application  of  the  sta- 
tute in  courts  of  law,  whatever  may  be  the  rule  in  courts  of 
equity — Prov.  Stat.  1834,  ch.  1,  sec.  34,  which  I  had  in  my 
mind  at  the  argument— 3  Bligh,  2  ;  1  Bligh,  315  ;  3  D.  & 
R%  322;  2  B.  &  C.  149  ;  2  Doug.  654. 

The  case  seems  to  range  itself  under  the  cases  above 
cited,  and  not  those  contained  in  16  East  215,  1  C.  &  P. 
541,  1  R.  &  M.  161. 

Rule  absolute. 
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Bradbury  v.  Oliver. 

Bill  of  exchange — Parol  evidence  to  alter. 
Parol  evidence  cannot  be  received  to  show  that  a  bill  of  exchange  accepted, 
payable  three  days  after  sight,  was  not  to  be  paid  until  a  further  time  had 
elapsed. 

This  was  an  action  by  the  payee  of  a  bill  of  exchange 
against  the  drawer,  after  payment  had  been  refused  by  the 
acceptor. 

The  principal  facts  iri  the  case  were  the  following  :  Mr. 
McDonald,  the  sheriff  of  the  district  of  Gore,  received  a 
writ  of  Fi.  Fa.  against  the  goods  of  one  Parker,  at  the  suit 
of  the  plaintiff,  and  seized  and  took  into  his  possession 
sufficient  property  to  satisfy,  as  he  supposed,  the  amount 
endorsed  to  be  levied  on  the  writ,  together  with  the  costs. 
The  defendant  was  his  deputy,  and  sold  a  part  of  the 
goods  on  the  Fi.  Fa.,  the  proceeds  of  which  had  been  paid 
to  the  plaintiff,  who  was  then  at  Hamilton,  in  the  district 
of  Gore.  The  plaintiff  was  desirous  of  returning  to  Mont- 
real, but  was  anxious,  before  he  went,  to  settle  the  whole 
claim  which  he  had  on  the  execution,  for  which  end  he 
entered  into  an  arrangement  with  the  sheriff  and  the 
defendant  to  the  following  effect.  The  defendant  agreed 
to  draw  a  bill  of  exchange  in  favor  of  the  plaintiff  on  the 
sheriff  for  the  balance  then  due  the  plaintiff,  although  the 
goods  seized  under  the  execution  had  not  realized  the 
amount,  and  to  make  the  bill  payable  at  three  days'  sight. 
It  was  verbally  agreed  at  the  same  time,  that,  notwith- 
standing the  bill  was  drawn  payable,  at  so  short  a  period, 
still  the  plaintiff  should  not  have  a  right  to  call  for  the 
amount,  either  from  the  drawer  or  acceptor,  sooner  than 
the  sheriff  could  make  the  money  from  the  sale  of  the 
goods  in  his  hands  on  the  Fi.  Fa. 

The  bill  produced  in  evidence  contained  no  condition  or 
qualification,  but  was  payable  on  the  face  of  it  at  three 
days'  sight;  but  the  defendant  proved  the  facts  already 
stated,  and  the  jury  found  a  verdict  for  the  plaintiff.  The 
present  rule  issued  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted  on  the  law  and  evidence. 
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Per  Cur.  —  We  think  the  rule  should  be  discharged. 
There  is  no  principle  of  law  more  clearly  established  than 
the  one  which  prohibits  the  terras  of  a  written  instrument 
adopted  by  the  contracting  parties  from  being  changed  or 
qualified  by  parol  testimony  where  no  fraud  exists.  A 
violation  of  this  rule  would  introduce  into  the  transactions 
of  society  the  greatest  danger  of  perjury,  and  would  ulti- 
mately destroy  all  the  beneficial  effects  of  the  Statute  of 
Frauds. 

Rule  discharged. 


Donnelly  v.  Gibson. 

Costs — Promissory  note  originally  beyond  jurisdiction  of  inferior  court 
When  the  amount  of  a  promissory  note,  originally  "beyond  the  jurisdiction  of 
the  district  courts,  had  been  reduced  within  that  jurisdiction  by  payments 
before  action  brought,  full  costs  were  refused. 

The  court  was  applied  to  in  this  case  to  direct  the 
Master  to  tax  King's  Bench  costs  for  the  plaintiff. 

The  action  was  brought  on  a  promissory  note  for  the 
sum  of  £45,  by  the  payee  against  the  maker,  upon  which 
payments  had  been  made,  reducing  the  amount  to 
£15  12s..  6 J.,  inclusive  of  interest,  for  which  the  defendant 
gave  a  cognovit  before  trial.  The  question  was  whether 
this  case  could  have  been  brought  in  the  District  Court,  for 
if  it  could  be  legally  instituted  in  that  court,  no  more  than 
district  court  costs  should  be  allowed. 

Per  Cur. — In  the  case  of  Johnson  v.  Kenricson,  (2  Wils. 
262),  the  court  were  of  opinion  that  a  bill  of  exchange  may 
be  endorsed  for  a  part  of  the  amount  when  the  residue  has 
been  paid,  and  that  the  endorsee  can  sue  for  the  balance 
due.  ^, 

Upon  the  same  principle  we  think  the  pa^ee,  in  this  case, 
could  have  sued  the  maker  for  the  balance  due,  and  might 
have  stated  in  the  declaration  the  amount  of  the  note,  and 
the  fact  of  part  of  it  having  been  satisfied,  and  claimed  the 
balance  only.  The  case  would  then  have  appeared  to  be 
within  the  jurisdiction  of  that  court. 

If  the  defendant  had  claimed  a  set  off  upon  an  account 
current  against  the  plaintiff,  consisting  of  items  which  had 


DONNELLY  V.  GIBSON. 


705 


not  been  specifically  paid  in  satisfaction  of  part  of  the  note, 
then,  we  incline  to  think,  the  action  could  not  have  been 
brought  in  the  District  Court,  and  that  full  costs  should 
have  been  allowed  in  this  court ;  but  as  the  case  is,  we 
think  no  more  than  District  Court  costs  should  be  taxed. 


Hall  v.  Hunter. 

Practice — Interlocutory  judgment. 
It  is  not  irregular  to  sign  interlocutory  judgment  in  the  office  of  a  deputy 
clerk  of  the  crown  in  the  country,  when  by  rule  of  court  the  principal  office 
in  town  is  not  open. 

An  application  was  made  to  the  court  to  set  aside  the 
interlocutory  judgment  and  the  subsequent  proceedings  in 
this  cause  for  irregularity. 

T^ie  attorney  for  the  plaintiff  resided  at  Peterborough, 
and  employed  his  brother,  who  was  not  an  attorney, 
to  go  to  the  office  of  the  deputy  clerk  of  the  crown  for  the 
district  of  Newcastle,  about  three  miles  from  Cobourg, 
to  file  the  interlocutory  judgment  in  this  cause,  in  case  no 
plea  were  filed,  when  the  time  for  pleading  should  expire. 
A  demand  of  a  plea  was  served  on  the  1 1th  of  September 
last,  and  on  the  20th  of  September,  at  about  eight  o'clock 
in  the  morning,  the  plaintiff  signed  judgment,  and,  on  the 
Monday,  and  about  half  an  hour  after,  the  plea  of  the  general 
issue  was  filed. 

Robert  Armour,  the  brother  of  the  plaintiff's  attorney,  who 
filed  the  interlocutory  judgment,  saw  Mr.  Boswell,  the  agent 
of  Mr.  Kirkpatrick  the  defendant's  attorney,  and  told  him 
he  would  consent  to  withdraw  the  interlocutory  judgment 
on  payment  of  costs.  Upon  informing  the  attorney  of  the 
plaintiff  of  this  agreement  he  dissented  from  it,  and  Robert 
Armour  informed  £3r.  Boswell  of  such  dissent  immediately 
after.  Robert  Armour  proved  he  had  no  authority  either 
general  or  special  from  the  attorney  of  the  plaintiff  to  make 
the  agreement. 

The  irregularities  suggested  were,  1st,  that  the  interlocu- 
tory judgment  was  not  signed  within  the  office  hours  of  the 
principal  office  in  Toronto,  viz.  between  the  hours  of  ten  in 
the  morning  and  three  in  the  afternoon.    2ndly,  that  the 
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agent  of  the  plaintiff's  attorney  agreed  to  withdraw  the 
judgment. 

Sherwood,  J. — It  appeared  by" the  affidavit  of  the  deputy 
clerk  of  the  crown  for  the  district  of  Newcastle,  that  no 
office  had  ever  been  established,  and  that  the  attornies  were 
in  the  habit  of  transacting  business  in  his  office  at  all  hours 
of  the  day.  In  this  case,  however,  the  time  for  pleading 
was  out.  two  days  before  the  judgment  was  signed,  and 
therefore  the  defendant  had  no  reason  to  complain  of  the 
time  of  signing  judgment  being  earlier  than  the  hour  of 
opening  the  office  in  Toronto.  With  respect  to  the  agree- 
ment of  the  agent  of  the  plaintiff's  attorney  to  withdraw  the 
interlocutory  judgment,  it  appears  from  his  own  affidavit 
that  he  had  no  authority  to  make  the  agreement,  and  the 
attorney  promptly  dissented  from  it,  when  he  was  apprised  of 
what  his  agent  had  done.  The  agreement  not  having  been 
acted  upon  by  actual  withdrawing,  the  interlocutory  judg- 
ment cannot,  in  my  opinion,  be  binding  on  the  attorney  after 
he  repudiated  it. 

As  there  is  no  affidavit  of  merits,  I  think  the  present  inter- 
locutory judgment  should  not  be  disturbed,  but  that  the  rule 
nisi  should  be  discharged. 

Macaulay,  J. — The  proceeding  1  consider  valid,  and 
I  know  of  no  law  or  practice  which  would  render  a  proceed- 
ing void  or  irregular,  when  a  paper  was  filed  before  nine  in 
the  morning,  or  after  three  in  the  afternoon.  It  is  also 
objected  that  the  agent  of  the  plaintiff's  attorney  who  filed 
the  interlocutory  judgment  agreed  subsequently  to  waive 
the  same.  This  is  admitted  ;  but  the  plaintiff  contends  that 
the  agent  of  The  plaintiff's  attorney  had  no  authority  from 
his  principal  to  waive  such  judgment,  and  the  plaintiff's 
attorney  swears  that  he  dissented  from  such  arrangement, 
and  that  the  judgment  was  not  in  fact  withdrawn.  I  think 
the  rule  must  be  discharged.  The  judgment  was  regularly 
signed  and  was  not  withdrawn  according  to  the  under- 
taking of  the  agent,  who  had  in  fact  no  authority  to  with- 
draw the  same. 

Rule  discharged. 
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RlGNEY   V.  RUTTAN. 

Escape — Liability  of  sheriff"  'when  arrest  made  by  bailiff  without  warrant — Duty  of 
sheriff  charged  with  an  arrest. 

A  sheriff  is  not  liable  for  an  escape  when  a  bailiff  ai-rests  a  debtor  without 
any  warrant  against  him,  although  the  bailiff  has  the  writ  in  his  possession. 

When  the  sheriff  goes  to  the  known  residence  of  a  debtor  and  bond  fide  searches 
for  him  to  make  an  arrest,  without  success,  because  the  debtor  has  ab- 
sconded, he  has  done  all  that  is  required ;  and  he  is  not  liable  for  not  arrest- 
ing after  the  debtor's  return,  unless  it  be  shewn  that  he  had  notice  of  such 
return. 

This  was  an  action  on  the  case  against  the  sheriff  of  the 
district  of  Newcastle.  The  declaration  contained  three 
counts — 1st.  For  an  escape  of  a  prisoner  Crested  on  a  writ 
of  Ca.  Re.  2nd.  For  not  arresting  when  he  might  have 
done  so.  3rd.  For  making  a  false  return  of  non  est 
inventus,  when  he  had,  in  fact,  arrested  the  debtor. 

It  appeared  by  the  evidence  adduced  at  the  trial  that  the 
plaintiff  sued  out  a  bailable  writ  of  Ca.  Re.  against  one 
Cottingham,  returnable  on  the  first  day  of  Hilary  Term, 
1  Vic,  to  which  the  defendant  returned  non  est  in- 
ventus. The  defendant  received  the  writ  on  the  25th  of 
November  1837,  and  immediately  despached  his  under- 
sheriff  to  the  residence  of  Cottingham  for  the  purpose  of 
arresting  him  on  that  writ,  but  the  under-sheriff  ascertained 
that  Cottingham  had  left  his  house  and  had  gone  into  the 
interior  among  the  Indians. 

Edward  Grierson  and  James  Chalmers  was  occasionally 
employed  by  the  defendant  as  his  special  bailiffs  to  execute 
writs  in  that  district,  under  appointment  from  h^m.  After 
the  unsuccessful  attempt  to  arrest  Cottingham  had  been 
made  by  the  under-sheriff,  he  came  up  to  this  city  on  busi- 
ness, and  the  defendant  at  the  same  time  went  into  the 
Midland  District,  and  while  they  were  absent  Edward  Grier- 
son took  the  writ  against  Cottingham,  and  he  and  Chalmers 
being  out  in  the  country  together  accidently  met  with  Cot- 
tingham, and  Edward  Grierson  directed  Chalmers  to  arrest 
him,  who  accordingly  did  so,  and  then  delivered  him  into 
the  custody  of  Edward  Grierson,  while  he  had  the  writ. 
Grierson  suffered  Cottingham  afterwards  to  escape. 

The  learned  judge,  at  the  trial,  was  of  opinion  that  the 
second  count  was  sustained  by  the  evidence,  and  that  the 
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defendant  was  liable  to  the  plaintiff  in  damages  for  neglect- 
ing to  arrest  Cottingbam.  He  considered  the  fact  of  the 
arrest  by  Chalmers  as  conclusive  to  prove  that  the  defendant 
might  have  arrested  him  himself. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

When  the  sheriff  goes  to  the  known  residence  of  a  debtor 
and  bond  fide  searches  for  him  to  make  an  arrest  without 
success,  because  the  debtor  has  absconded  to  avoid  being 
served  with  process,  we  think  he  has  done  all  that  his  duty 
requires  till  he  receives  notice  of  the  debtor's  return,  or  re- 
appearance. If  such  notice  be  given  to  his  officer,  we  think  it 
tantamount  to  giving  it  to  himself;  but,  in  this  case,  no 
notice  of  the  fact  was  given  either  to  himself  or  his  officer,  and 
there  is  no  allegation  that  the  plaintiff  ever  attempted,  or 
designed  to  give  it;  indeed,  it  does  not  appear  that  he  even 
knew  of  Cottingham's  return  from  the  Indian  country  before 
Chalmers  accidentally  happened  to  meet  with  him.  The  mere 
possession  of  the  writ  by  Edward  Grierson  conferred  no 
authority  from  him  to  execute  it,  and  therefore  there  was  no 
privity  between  the  defendant  as  a  public  officer  to  whom  the 
writ  was  directed  and  Edward  Grierson,  who  directed  Chal- 
mers to  arrest  Cottingham.  Neither  Grierson  nor  Chalmers 
could  therefore  justify  the  arrest,  and  the  defendant  was  then 
ignorant  of  Cottingham  being  in  the  district.  Grierson  and 
Chalmers  knew  nothing  of  it  from  previous  information  but 
by  mere  accident,  which  clearly  affords  no  evidence  of 
negligence  on  the  part  of  the  defendant  any  more  than  any 
other  fortuitous  occurrence. 

We  think  the  jury  should  have  found  a  verdict  for  the 
defendant,  and  that  the  present  verdict  should  be  set  aside 
without  costs. 

Eastwood  et  al  v.  McKenzie. 

Attainder — Sheriff — Return. 
An  insufficient  return  to  a  Ft.  Fa.  is  as  no  return,  and  the  course  is  to  move 

for  an  attachment,  not  to  -quash  the  return. 
The  property  of  a  person  attainted  for  high  treason  is  not  forfeited  until  the 

attainder  is  complete. 
Qucere  as  the  effect  of  a  defendant  becoming  attainted  between  the  seizure 

and  sale  of  his  goods  under  a  Fi.  Fa. 

This  was  a  motion  to  quash  the  return  of  the  sheriff  of  the 
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Home  District  to  the  writ  cf  Fi.  Fa.  against  goods  in  this 
cause,  which  return  stated  that  "  the  writ  came  to  his  hands 
on  the  28th  day  of  June  last,  for  £264  10s.  2d.  and  interest ; 
that  although  he  had  in  hands  certain  goods  and  chattels 
which  were  of  the  defendant,  of  the  value  of  £50,  he  had 
not  proceeded  to  make  the  sum  on  the  said  execution,  be- 
cause it  appeared  on  record  in  this  court  that  a  bill  of 
indictment  was  found  at  a  special  session  of  Oyer  and 
Terminer  and  gaol  delivery,  begun  and  holden  at  Toronto  on 
the  8th  of  March  last,  against  the  defendant,  for  high  treason, 
laid  on  the  4th  of  December  last;  also,  that  a  writ  was  issued 
at  the  said  assizes  to  the  Home  sheriff  to  take  the  defendant 
to  answer  for  such  treason — which  writ  was  returned  non 
est  inventus.  By  means  of  which  premises,  and  that  the 
goods  of  the  defendant  became  liable  to  forfeiture  to  the 
Queen  for  the  treason  aforesaid  before  the  writ  of  Fi.  Fa. 
annexed  came  to  his  hands,  he  cannot  proceed  to  the  sale  of 
the  said  goods  which  were  of  the  defendant,  as  by  the  said 
writ  commanded." 

The  Fi.  Fa.  was  tested  the  23rd  of  June,  and  issued  the 
28th  of  June  last;  returnable  on  the  first  day  of  Michael- 
mas term  last. 

Macaulay,  J.,  delivered  the  judgment  of  the  court. 

We  do  not  find  that  exception  is  properly  taken  to  the 
return  of  a  Fi.  Fa,  by  motion  to  quash  it,  but  by  moving  an 
attachment,  by  reason  of  its  insufficiency  and,  in  effect,  want 
of  obedience  to  the  rule  ;  or  perhaps  an  action  might  lie  for  not 
levying  the  debt,  alleging  that  he  might  have  done  so,  but 
on  the  contrary  made  return  of  an  insufficient  excuse.  This 
application,  therefore,  cannot  be  granted.  As  to  the  return, 
it  appears  to  us  to  be  uncertain  :  the  sheriff  does  not  say 
that  he  has  in  hand  goods  of  the  defendant,  but  goods  which 
were  of  the  defendant,  not  saying  when,  or  by  what  authority 
he  has  them  on  hand,  or  when  they  ceased  to  be  the  goods 
of  the  defendant.  He  does  not  shew  when  the  writ  issued, 
commanding  him  to  take  the  defendant  to  answer  the  in- 
dictment for  treason,  but  merely  that  it  issued  at  the  said 
assizes  ;  whereas  the  special  session  of  gaol  delivery,  if  that 
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court  be  meant,  is  not  properly  designated  as  the  assizes ; 
he  does  not  shew  when  the  capias  or  bench  warrant  alluded 
to  was  tested,  or  when  or  where  it  was  returnable,  or  when 
or  where,  in  point  of  fact,  it  was  returned ;  consequently  it  does 
not  follow  from  the  premises  that  the  goods  of  the  defendant 
became  liable  to  forfeiture,  or  that  they  were  forfeited  for  the 
treason  aforesaid.  For  the  treason  they  would  not  be 
forfeited  till  attainder,  and  it  is  not  alleged  that  the  de- 
fendant is  yet  attainted.  It  follows  that  the  only  present 
ground  of  forfeiture  must  be  his  flight;  but  for  such  flight 
the  forfeiture  would  not  attach,  until  and  from  the  time  of 
its  being  judicially  evidenced,  or  found  of  record. 

No  authority  shews  that  the  return  of  the  first  capias,  non 
est  inventus,  establishes  such  flight;  it  is  said  to  be  issued 
from  the  time  that  he  is  put  in  exigeat,  but  it  is  not  suggested 
here  that  any  writ  of  exigeat  had  issued  against  the  defendant 
before  the  return,  to  the  writ  of  Fi.  Fa.,  nor  does  it  appear 
that  any  ulterior  proceedings  had  followed  the  capias  under 
the  late  provincial  statute  1  Vic.  ch.  9,  analogous  in  char- 
acter and  object.  We  cannot  say  that  the  mere  return  of 
non  est  inventus  to  the  first  capias  is  sufficient,  nor  are  we 
prepared  to  say  that  no  subsequent  proceeding  under  the 
provincial  statute  would  be  so.  It  may  be  a  nice  question 
owing  to  the  deviation  from  the  ordinary  course  of  proceed- 
ing to  outlawry. 

Another  question  might  arise,  in  the  event  of  an  attainder 
or  flight  being  established  between  the  seizure  and  sale  of 
goods  taken  under  a  Fi.  Fa.  in  such  event,  the  rights  of  the 
crown  and  subject  would  come  into  collision  ;  and  it  may 
be  found  that,  when  it  so  happens,  the  title  of  the  former  is 
paramount  and  must  prevail.  If  by  the  seizure  alone  the 
property  in  the  goods  is  not  altered,  they  would  remain 
those  of  the  debtor,  and  while  his  the  crown  would  become 
vested  with  the  right;  whether  freed  from  the  lien  of  an 
execution  creditor  having  already  seized,  but  not  having 
sold,  would  be  the  question. 

Application  refused. 
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Gibson  v.  Cubitt. 

Damages. 

When  A.  purchased  a  lease  from  B.  and  B.  covenanted  with  him  to  re- 
purchase at  the  end  of  three  years  for  a  greater  price  than  he  paid,  and 
after  the  three  years  had  expired  A.  tendered  an  assignment  of  the  lease, 
which  B.  refused ; 

Held,  that  in  an  action  on  the  covenant,  A.  was  entitled  to  recover  as  the 
amount  of  damages  the  price  agreed  on  by  B.  for  the  re-purchase. 

Covenant  on  an  agreement  of  the  defendant  to  purchase  a 

certain  parcel  of  land  under  the  following  circumstances : 

The  defendant  being  in  possession  under  a  lease  from  the 

Crown,  of  the  west  half  of  lot  number  twelve,  in  the  second 

concession  of  Darlington,  a  clergy  reserve,,  applied  to  the 

plaintiff  to  purchase  it  from  him  at  £200,  and  to  induce  the 

plaintiff  to  do*so,  offered  to  re-purchase  at  any  time  after  three 

years,  should  the  plaintiff  wish  to  sell,  and  to  pay  him  £250, 

and  also  for  all  improvements  made  by  the  plaintiff  on  the 

land  not  exceeding  £60,  and  such  instalments  as  the  plaintiff 

should  pay  to  the  Crown  towards  the  purchase  of  the  fee  of  the 

lands.    On  the  3rd  of  July,  1834,  an  agreement  signed  and 

sealed  by  the  defendant  and  signed  by  the  plaintiff,  was 

entered  into,  by  which,  after  reciting  the  particulars  of  the 

agreement,  the  defendant  covenanted  as  follows: — "Now, 

I,  the  said  Woolmer  Richard  Cubitt,  do  hereby,  in  compliance 

with  the  said  agreement,  undertake  and  bind  myself,  my 

heirs,  executors,  administrators  and  assigns,  that  if  it  shall 

so  happen  that  the  said  Edward  Gibson,  his  heirs  or  assigns, 

shall,  after  three  years  from  this  date,  wish  or  desire  to  sell  or 

dispose  of  his  or  their  interest  in  said  lot  of  land  in  said  herein 

in  part  recited  deed  of  assignment  mentioned  and  described, 

that  I,  the  said  W oolmer  "R  ichard  Cubitt,  my  heirs,  executors, 

administrators  and  assigns,  will  purchase  back  the  same  from 

the  said  Edward  Gibson,  his  heirs  or  assigns,  and  pay  unto 

him  or  them  the  sum  of  two  hundred  and  fifty  pounds  of 

lawful  money  of  the  province  of  Upper  Canada,  for  his  and 

their  interest  therein,  being  £50  more  than  the  purchase 

money  paid  me  by  the  said  Edward  Gibson  for  my  interest 

in  the  said  lot  of  land  ;  and  will  also  pay  and  allow  the  said 
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Edward  Gibson,  his  heirs  or  assigns,  for  any  building  or 
buildings  which  he  or  ^hey  may  have  erected  or  built  thereon, 
not  exceeding  in  value  £60 ;  and  will  also  pay  and  allow 
the  said  Edward  Gibson,  his  heirs  or  assigns,  for  any  instal- 
lment or  instalments  which  he  or  they  may  have  paid  unto 
the  crown  toward  the  purchasing  of  the  fee  of  said  lot  of 
land  herein  before  mentioned  and  described.  In  witness, 
&c.  &c." 

Before  the  spring  of  1837,  the  defendant  applied  to  Mr. 
Henry  Hagarty  to  write  to  the  plaintiff,  who  had  returned  to 
Ireland  in  May  1835,  to  know  if  he  would  give  up  the  farm 
before  the  expiration  of  three  years.  Mr.  Hagarty  did  so, 
and  received  an  answer  that  the  plaintiff  would  give  up  the 
farm  at  any  time  on  receiving  his  money,  and  this  answer 
was  communicated  to  the  defendant.  The  plaintiff  had, 
before  he  left  the  province,  offered  the  place  for  sale,  and  had 
put  up  hand-bills,  and  Mr.  Hagarty  also,  as  his  agent,  had 
offered  it  for  sale. 

On  the  12th  July  1837,  after  the  expiration  of  three  years, 
Mr.  Hagarty,  as  agent  of  the  plaintiff,  offered  the  place  to  the 
defendant,  who  then  said  the  place  had  been  injured  to  the 
amount  of  £30,  which  sum  he  wished  Mr.  Hagarty  to  deduct 
from  the  purchase  money.  Mr.  Hagarty  declined  doing  so, 
but  offered  to  deduct  $30,  which  the  defendant  at  first  re- 
fused, but  afterwards  agreed  to  accept. 

On  the  24th  of  November,  1837,  the  plaintiff  executed,  in 
Ireland,  a  deed  assigning  to  the  defendant  all  his  interest  in 
the  lot  of  land  and  premises,  the  fee  of  which  he  had  agreed 
to  purchase  from  the  Crown  on  the  12th  of  November,  1834, 
and  for  which  he  had  paid  up  to  the  23rd  of  January,  1838, 
four  instalments  at  25s.  per  acre.  On  the  above  day,  the  24th 
of  November,  1837,  the  plaintiff  also  executed  a  power  of 
attorney  to  John  H;  Hagarty  to  act  in  all  matters  as  his 
agent,  &c. 

On  the  26th  of  January,  1838,  the  deed  executed  by  the 
plaintiff  was  tendered  by  his  agent  to  the  defendant,  and 
he  then  and  has  always  since  refused  to  accept  it. 

This  action  was  brought  on  the  covenant,  and  it  was 
alleged  in  the  declaration  that  although  after  the  expiration 
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of  three  years  from  the  date  of  said  deed  poll,  to  wit,  on  the 
25th  day  of  January,  183S,  at  Toronto,  he,  the  said  plaintiff 
did  desire  to  sell  his  interest  in  the  said  lands,  and  did  then 
and  there  request  the  defendant  to  purchase  back  the  said 
land  and  to  pay  him  the  sum  of  £250  according  to  the  cove- 
nant, and  also  to  pay  him  four  instalments  paid  by  the  said 
plaintiff,  amounting  to  a  large  sum  of  money,  to  wit,  £54  10s. ; 
and  although  plaintiff  did  at  the  time  of  the  said  request 
tender  to  defendant  a  conveyance  of  the  interest  of  said 
plaintiff  in  the  said  land,  yet  said  defendant  did  not  nor 
would,  when  so  requested,  or  at  any  time  since,  accept  the 
said  last  mentioned  conveyance,  but  wholly  declined  and 
refused  to  do  so,  and  did  not  nor  would  then  or  at  any  time 
since  pay  to  the  plaintiff  the  said  sum  of  £250,  and  did  not 
pay  the  said  instalments,  amounting  to  £54  10s.,  so  paid  by 
plaintiff — but  therein  wholly  failed  and  made  default,  con- 
trary to  the  tenor  and  effect  of  the  said  deed  poll  and  of  the 
defendant's  covenant  in  that  behalf ;  and  so  the  plaintiff  saith 
the  defendant  hath  broken  his  covenant,  &c.  to  plaintiff's 
damage  of  £600. 

A  verdict  was  rendered  for  the  plaintiff*  for  £283  10s. 
damages,  to  be  reduced  to  £25,  if,  in  the  opinion  of  the 
court,  the  legal  property  in  the  land  still  remained  in  the 
plaintiff,  and  he  was  entitled  only  to  damages  for  a  breach 
of  covenant  on  the  part  of  the  defendant  in  not  repurchasing 
the  lands. 

Sherwood,  J. — It  appears  to  me  necessary,  upon  the  find- 
ing of  the  jury  in  this  case,  to  consider  whether  the  deed  of 
the  plaintiff,  which  he  delivered  to  a  stranger  for  the  use  of 
the  defendant,  did  convey  the  plaintiff's  interest  in  the 
premises  to  the  defendant ;  for  if  it  did,  the  verdict  must  be 
considered  as  absolute  for  the  greater  sum,  and  must  stand 
as  if  a  lesser  sum  had  not  been  mentioned  by  the  jury. 

When  one  man  conveys  either  real  or  personal  property 
to  another  by  deed,  the  legal  presumption  undoubtedly  is, 
that  the  grantee  will  assent  to  take  the  property  conveyed 
to  him;  and  this  presumption  originates  in  the  principle  of 
self  interest.    What  appears  to  be  beneficial  is  naturally 
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desirable ;  but  as  no  man  is  compellable  to  accept  of  property 
against  his  will,  and4  as  a  conveyance  of  an  estate  to  him 
may  possibly  be  made  in  such  a  manner  as  to  be  detrimental 
rather  than  advantageous  to  him,  the  presumption  that  he 
will  accept  it  continues  in  force  only  till  it  is  repelled  by 
contrary  evidence — that  is  to  say,  till  clear  proof  be  adduced 
of  a  refusal  to  accept  the  conveyance.  In  1  Salk.  301,  it  is 
stated  on  the  authority  of  3  Co.  26  6,  5  Co.  120,  Dyer  49  a, 
"  If  A.  makes  an  obligation  to  B.  and  delivers  it  to  C.  to  the 
use  of  B.,  it  is  the  deed  of  A.  immediately ;  but B.  may  refuse 
it,  and  by  that  the  bond  will  lose  its  force :  so  of  the  gift  of 
goods  and  chattels;  if  a  deed  be  delivered  to  the  use  of  the 
donee,  the  goods  and  chattels  are  in  the  donee  immediately 
before  notice  or  agreement ;  but  the  donee  may  refuse,  and 
by  that  the  property  and  interest  will  be  divested."  This 
legal  position  is  clearly  confirmed,  so  far  as  relates  to  the 
effect  of  a  delivery  to  a  stranger,  in  the  case  of  Doe  ex  dem. 
Garnons  v.  Knight  (5  B.  &  C.  671).  In  that  case  a  deed 
was  delivered  to  a  third  person  for  the  use  of  the  grantee, 
and  it  was  decided  that  the  estate  immediately  vested  in  the 
grantee  by  such  delivery,  although  the  third  person  to  whom 
the  deed  was  delivered  was  not  the  agent  of  the  person  in 
whose  favour  the  deed  was  made.  Whether  the  refusal  of 
the  grantee  to  accept  the  deed  divested  the  estate  and 
rendered  the  conveyance  void,  formed  no  part  of  the  points 
in  issue  in  that  case,  and,  consequently,  the  decision  of  the 
court  did  not  embrace  any  question  of  that  kind. 

It  becomes  necessary,  however,  to  make  the  enquiry  in  the 
present  case  ;  for  if  the  plaintiff,  by  law,  has  the  property, 
still  it  will  remain  to  be  considered  whether  he  is  entitled 
to  damages  to  the  amount  of  the  price  which  the  defendant 
covenanted  to  pay'  for  it  upon  receiving  a  title  from  the 
plaintiff ;  or,  in  other  words,  whether  his  refusing  to  accept 
the  title  tendered  to  him  placed  him  in  a  better  situation 
than  if  he  had  accepted  it. 

In  Sheppard's  Touchstone  285,  which  is  a  book  of  un- 
doubted authority,  it  is  advanced  as  law  "  that  a  feoffment, 
gift,  grant  or  lease,  and  the  estate  thereby  made,  may  be- 
come void  by  forfeiture,  or  upon  a  breach  of  a  condition,  or 
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determined  by  a  limitation  of  estate,  or  of  uses  ;  also,  they 
may  become  void,  or  rather  fail  of  effect,  by  disagreement 
or  refusal ;  for  no  estate  can  be  made  to  a  man  of  any  thing 
in  fee  simple,  for  life  or  otherwise,  against  his  will ;  and 
therefore,  by  his  disagreement  or  refusal  of  it,  the  estate 
itself,  and  the  deed  whereby  it  is  conveyed,  may  become 
void." — "The  law  presumes  that  every  grant  is  for  the  benefit 
of  the  grantee ;  and  therefore,  till  the  contrary  is  shewn, 
supposes  an  agreement  to  the  grant.  From  the  moment 
there  is  evidence  of  disagreement,  then,  in  construction  of 
law,  the  grant  is  void  ab  initio^  as  if  no  grant  had  been  made, 
and  in  intendment  of  law  the  freehold  never  passed  from  the 
grantor."  "And,  if  it  be  but  a  lease  for  years  that  is  made,  he 
may  waive  and  avoid  that  by  word  of  mouth  in  the  country,  as 
well  as  a  gift  of  goods,  or  an  obligation  delivered  to  his  use." 

I  think  the  law  as  laid  down  in  Sheppard's  Touchstone 
is  correct,  because  it  seems  to  be  founded  on  reason  ;  and 
I  find  no  case  whatever  which  contravenes  the  principle 
or  warrants  a  different  conclusion  ;  and  therefore,  as  the 
estate  in  the  deed  from  the  plaintiff  was  only  a  term  of  years, 
the  refusal  of  the  defendant  to  accept  the  conveyance 
renders  it,  in  my  opinion,  a  nullity.  I  incline  also  to  think? 
that  a  refusal  to  accept  a  deed  conveying  an  estate  irt  fee 
would  have  the  same  effect  to  avoid  the  deed.  In  the  case 
of  Townson  v.  Tickell  et  al.  (3  B.  &  A.  31),  where  it  was 
decided  that  a  devisee  in  fee  may  by  deed  without  matter 
of  record  disclaim  the  estate  devised,  it  was  not  said  by  any 
of  the  judges  that  such  disclaimer  by  parol  would  not  be 
valid;  but  Mr.  Justice  Holroyd  expressly  gives  his  opinion 
that  it  would,  and  cites  the  case  of  Bonifaut  v.  Greenfield 
(reported  in  1  Leon.  60,  and  in  Cro.  Eliz.  80)  as  confirmatory 
of  his  view  of  the  subject.  Mr.  Justice  Best  was  of  the 
same  opinion  ;  he  said,  "  It  seems  to  be  contrary  to  common 
sense  to  say  that  an  estate  should  vest  in  a  man  not  assent- 
ing to  it;  there  must  be  the  assent  of  the  party  before  any 
interest  in  the  property  can  pass  to  him." 

The  law  presumes  every  grant  to  be  advantageous  to  the 
grantee,  but  his  refusal  to  accept  it  affords  evidence  to  the 
contrary,  and  therefore  the  presumption  is  destroyed.  Stabit 
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prasumptio  donee probitur  in  contrarium,  is  the  well  known 
maxim  of  the  common  law. 

Presuming,  therefore,  that  the  plaintiff  has  the  whole  of., 
the  interest  for  the  remainder  of  the  term  in  the  west  half 
of  lot  number  12  before  mentioned,  I  will  proceed  to  inquire 
whether  the  defendant,  notwithstanding  his  refusal  to  accept 
the  deed,  has  not  a  right  to  it  whenever  he  may  think  proper 
to  apply  to  this  court  for  it-;  and,  if  he  should  obtain  pos- 
session, whether  the  interest  in  the  term  would  not  then  vest 
in  him.  If  he  has  such  a  right,  there  would  seem  to  be  no 
good  reason  why  he  should  not  be  liable  to  the  plaintiff  for 
the  full  amount  of  the  price  of  the  premises,  as  agreed  upon 
by  himself,  but  if  he  has  no  such  right  the  matter  may  be 
doubtful. 

My  opinion  is  that  he  has  no  such  right,  and  I  found  it 
on  the  doctrine  expressed  in  Whelpdale's  case  (5  Co.  119  a), 
where  it  was  resolved,  that  if  a  bond  be  delivered  to  another 
to  the  use  of  the  obligee,  and  it  is  tendered  to  him,  and  he 
refuse  it,  the  delivery  has  lost  its  force,  and  the  obligee  can 
never  after  agree  to  it.  That  case  is  an  authority  to  shew 
that  the  deed  which  was  tendered  to  the  defendant  is  a 
nullity  by  his  refusal  to  accept  it. 

And  now  it  remains  to  examine  whether  this  action  lies, 
and  what  amount  of  damages  the  plaintiff  may  recover. 
The  plaintiff  tendered  a  conveyance,  which  was  not  objected 
to  for  want  of  title  in  him,  or  for  any  informality  in  the  deed 
itself ;  and  therefore  I  take  it  for  granted  there  were  no 
grounds  to  object,  and,  consequently,  that  the  present  action 
is  sustainable — Jones  v.  Barkley  (Dougl.  684)  and  Luxton 
v.  Robinson  (Dougl.  620,  and  8  East  443).  I  also  think  the 
plaintiff  may  recover  the  amount  of  the  price  agreed  upon 
between  them  (3 East  410,  and6B.  &  C.  5067)  as  well  as  the 
the  amount  of  the  instalments  paid  by  him  to  the  Crown  as 
a  part  of  the  purchase  money  for  the  fee  simple  of  the  lands. 

Whether  the  defendant  is  the  owner  of  the  land  or  not,  by 
the  deed  which  has  been  produced,  can  make  no  difference  ? 
in  my  opinion,  in  the  right  of  the  plaintiff  to  his  remedy  by 
action  on  the  deed  of  covenant,  because  he  has  offered  to 
perform  all  that  was  necessary  to  give  him  the  right  under 
the  terms  of  that  instrument.    The  principle  is  clearly  stated 


GIBSON  V.  CUBITT.  | 


717 


in  Dougl.  684,  and  recognised  in  8  East  443,  which  is  this, 
that  when  a  man  "  by  doing  a  previous  act  would  acquire 
a  right  to  a  debt  or  duty,  by  a  tender  to  do  the  previous  act, 
if  the  other  party  refuse  to  permit  him  to  do  it  he  acquires 
the  right  as  completely  as  if  it  had  actually  been  done." 

The  law  being  in  favour  of  the  plaintiff,  and  the 
damages  not  being  excessive,  according  to  my  view  of  the 
case,  I  think  the  plaintiff  should  have  leave  to  enter  judg- 
ment for  the  £283  105. 

McLean,  J.— -At  the  trial  of  this  cause  I  had  strong 
doubts  whether  the  plaintiff  was  entitled  to  recover  the 
whole  amount  covenanted  to  be  paid  by  the  defendant  on  his 
re-purchasing  the  lands,  and  was  inclined  to  think  that  he 
could  only  recover  damages  for  the  refusal  of  the  defendant 
to  re-purchase,  but  recommended  to  the  jury  to  find  for  the 
whole  amount  claimed,  subject  to  the  opinion  of  the  court 
on  that  point ;  and  the  jury  was  directed  to  state  the  amount 
of  damages  to  be  awarded  to  the  plaintiff  if  the  court  should 
be  of  opinion  that  the  plaintiff,  retaining  the  land,  he  was  not 
entitled  to  the  whole  amount  claimed  by  him.  The  agree- 
ment of  the  defendant  is  to  pay  a  sum  of  £250  and  such  sums 
as  the  plaintiff  might  advance  towards  the  purchase  of  the 
premises  from  government,  at  any  time  after  three  years, 
provided  the  plaintiff  would  sell  to  him  and  assign  his 
interest  in  the  premises.  The  plaintiff,  on  being  applied  to 
before  the  expiration  of  three  years,  notified  the  defendant  of 
his  readiness  to  do  so  at  any  time;  and  after  the  expiration  of 
three  years  the  defendant  accepted  of  the  premises  from  Mr. 
Hagarty,  as  the  plaintiff's  agent,  subject  to  the  deduction  of 
$30  for  injury  alleged  to  have  been  done  to  the  premises. 
When  the  deed  executed  by  the  plaintiff,  pursuant  to  his 
desire  previously  expressed,  and  notified  to  the  defendant, 
was  tendered  to  the  defendant,  he  refused  to  accept  it,  or  to 
pay  the  money  which  he  had  covenanted  to  pay,  should  the 
plaintiff  desire  to  sell.  Under  these  circumstances,  I 
think  the  plaintiff  is  entitled  to  the  posted  for  the  whole 
amount  of  the  verdict;  and  if  the  defendant  is  placed  in  a 
more  unfavorable  situation  than  he  should  be  by  his  refusal 
to  accept  the  deed,  he  has  only  himself  to  blame,  and  must 
now  pursue  such  remedy  as  the  law  affords  him. 
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Doe  ex  dem.  Conner  v.  Collier  et  al. 

A  defendant  in  ejectment  cannot  set  up  a  title  by  estoppel  in  a  stranger, 
unless  lie  claims  under  him. 

A  grant;  from  the  Crown  issued  on  the  14th  of  April,  1831, 
to  Ann  Connor,  wife  of  Aaron  Connor,  for  the  undivided 
half  of  lot  number  16,  in  the  1st  concession  on  Prince  Ed- 
ward Bay,  in  Marysburgh  (then  in  the  Midland  District), 
and  to  her  heirs  and  assigns,  forever.  Ann  Connor  the 
grantee,  and  Aaron  Connor  her  husband,  conveyed  the  same 
premises  to  the  lessor  of  the  plaintiff  in  fee,  by  indenture  of 
bargain  and  sale  dated  the  26th  of  July  1834. 

A  legal  title  to  the  undivided  half  of  the  lot  was  thus 
established  in  the  plaintiff. 

The  defendants  contended,  however,  that  Aaron  Connor, 
before  the  grant  from  the  Crown  issued  to  his  wife,  conveyed 
the  undivided  half  of  the  lot  to  one  Silas  Hill,  to  have  and 
to  hold  to  him,  his  heirs  and  assigns  forever,  by  indenture 
of  bargain  and  sale  dated  the  25th  of  January  1820,  which 
contained  a  general  covenant  of  warranty. 

This  deed,  they  alleged,  had  the  legal  effect,  by  way  of 
estoppel,  to  vest  the  estate  in  Hill  during  the  life  of  Aaron 
Connor. 

Per  Cur. — It  appears  by  the  evidence  that  the  deed  was 
never  accepted  by  Hill,  and,  consequently,  was  inoperative 
for  any  legal  purpose,  either  by  transferring  the  estate  in 
fact  or  by  estoppel. 

The  lessor  of  the  plaintiff  has  therefore  a  right  to  retain 
the  verdict  given  in  his  favour,  and  the  present  rule  must 
be  discharged. 

Rule  discharged. 


Mittleeerger  et  al.  v.  Clark. 

Arrest — Privilege. 

A  person  who  having  attended  as  a  grand  juror  at  a  court  which  adjourned 
for  a  few  days,  went  into-  another  district  on  private  business,  was  held 
not  to  be  privileged  from  arrest  there  during  such  adjournment. 

The  plaintiffs  recovered  a  judgment  against  the  defendant 

in  this  court,  and  he  was  taken  in  execution  upon  a  writ  of 
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Ca.  Sa.  issued  on  that  judgment,  and  made  application  to 
this  court  to  discharge  him.  He  grounded  his  application 
on  the  following  facts : — He  was  summoned  as  a  grand 
juror,  and  attended  a  special  court  of  oyer  andterminer,which 
commenced  its  sittings  at  Niagara  three  or  four  weeks  before 
this  term.  About  a  fortnight  after  or  more  the  court 
adjourned  for  eight  or  ten  days,  and  during  that  period  the 
defendant  came  from  the  district  of  Niagara,  where  he 
resided,  to  Toronto  and  was  arrested.  He  contended  that 
as  a  grand  juror  he  was  privileged  from  arrest  in  civil  suits. 

Per  Cur. — If  a  party,  or  his  counsel  or  witness,  is  arrested 
by  process  from  this  court,  while  going  to,  attending  on,  or 
returning  from  a  court  of  justice,  we  have  no  doubt  that  this 
court,  upon  proper  application,  would  discharge  him  ;  and 
we  see  no  reason  why  a  petit  or  grand  juror  should  not  be 
entitled  to  the  same  privilege.  We  think  he  certainly  is ; 
but  still  it  appears  to  us  the  defendant  has  not  shewn  a 
sufficient  claim  to  it  in  this  instance. 

At  the  time  of  his  arrest  he  was  not  in  fact  performing  any 
duty  applicable  to  the  character  of  a  juror.  He  came  from 
his  home  in  the  district  of  Niagara,  at  a  time  when  the  court 
in  which  he  was  bound  to  act  as  a  juror  was  not  in  session ; 
and  he  was  arrested  while  he  was  in  another  district  on  his 
own  private  concerns.  His  character  as  a  juror  was  at  least 
suspended  during  his  stay  in  this  district  and  during  the 
adjournment  of  the  court.  Under  such  circumstances,  we 
think  the  rule  should  be  discharged. 

Rule  discharged. 


HOLLISTER  V.  BARNHART. 

Practice — Peremptory  undertaking. 
The  motion  to  discharge  a  rule  for  judgment  as  in  case  of  a  non-suit  on  the 
peremptory  undertaking  must  be  made  in  open  court,  and  be  supported 
by  affidavit. 

A  rule  nisi  issued  in  this  case  to  shew  cause  why  judg- 
ment as  in  case  of  a  non-suit  should  not  be  entered  against 
the  plaintiff  for  not  proceeding  to  trial  according  to  the 
practice  of  the  court. 
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Before  the  return  of  the  rule  a  side-bar  rule  was  taken 
out  to  allow  the  plainttrT  to  enter  into  the  peremptory  under, 
taking, to  go  to  trial  at  the  next  assizes,  but  no  affidavit  was 
filed  stating  any  excuse  or  reason  for  not  having  proceeded 
to  trial  on  the  notice  theretofore  given.  The  defendant  then 
moved  the  court  and  obtained  the  present  rule,  calling  on 
the  plaintiff  to  shew  cause  why  the  side-bar  rule  and  per- 
emptory undertaking  which  followed  should  not  be  set 
aside  for  irregularity.  - 

Per  Cur. — -There  are  two  questions  to  be  considered  :— 
1st,  can  a  plaintiff  of  right  enter  into  the  peremptory  under- 
taking without  stating  some  excuse  or  affidavit  why  he  did 
not  proceed  to  trial  before  ?  The  case  in  2  Dowl.  P.  C.  60, 
and  3  Dowl.  P.  C.  160,  are  authorities  in  point  to  shew  he 
cannot.  The  other  question  is,  whether  he  can  take  out  a 
side-bar  rule  for  the  purpose  of  entering  into  the  peremptory 
undertaking.  We  think  it  clear  that  the  practice  is  other- 
wise, and  that  he  cannot  properly  proceed  in  that  way.  The 
peremptory  undertaking  should  be  made  in  open  court,  at  the 
time  the  defendant  moves  to  make  the  rule  for  judgment 
in  case  of  a  non-suit  absolute ;  and,  at  the  same  time,  some 
cause  supported  by  affidavit  should  be  shewn,  to  induce  the 
court  to  allow  the  plaintiff's  application  to  enter  into  the 
peremptory  undertaking  to  go  to  trial  at  the  next  assizes. 
This  is  the  English  practice,  and  should  be  followed  in 
future,  till  it  may  be  done  away  or  modified  by  some  rule 
of  this  court. 


Hamilton  v.  McDonell. 

Trespass — Statute  of  Frauds. 
An  agreement  to  enter  upon  and  clear  land,  and  take  the  wood  after  it  is  cut 
down  in  payment  of  the  labour  is  not  for  an  interest  in  lands  within  the 
Statute  of  Frauds ;  and  the  person  clearing  the  land  may  maintain  trespass 
against  the  owner  of  the  land  for  taking  away  the  wood  after  it  is  cut 
down,  although  he  has  no  possession  in  the  land  to  enable  him  to  maintain 
trespass  quare  clausum  f regit. 

This  was  an  action  of  trespass  both  to  real  and  personal 
property.  There  was  one  count  in  the  declaration  for  break- 
ing and  entering  the  plaintiff's  close,  and  another  count  for 
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taking  and  carrying  away  the  goods  of  the  plaintiff;  to  which 
the  defendant  pleaded  the  general  issue  ;  and  at  the  trial  of 
the  cause  the  plaintiff  recovered  a  verdict  on  the  whole 
declaration. 

After  the  evidence  for  the  plaintiff  was  closed,  the  counsel 
for  the  defendant  moved  for  a  non-suit,  on  the  following 
grounds:  first,  because  the  agreement  between  the  parties 
was  void,  it  being  for  an  uncertain  interest  in  lands. 
Secondly,  because  the  agreement  was  not  to  be  performed 
within  a  year  from  the  making  of  it. 

These  objections  were  over-ruled,  with  leave  to  move  ;  and 
the  defendant  in  last  term  obtained  a  rule  nisi  calling  on 
the  plaintiff  to  shew  cause  why  the  verdict  should  not  be 
set  aside  and  a  non-suit  entered,  or  why  there  should  not  be 
a  new  trial,  on  the  ground  of  the  verdict  being  against  law 
and  evidence. 

It  appeared  by  the  testimony  that  the  plaintiff  and  de- 
fendant made  a  parol  agreement  to  the  following  effect,  which 
gave  rise  to  the  present  suit : — The  plaintiff  contracted  to 
clear  twenty  acres  of  the  defendant's  wood-land,  and  the 
defendant  agreed  to  give  the  plaintiff,  in  payment  for  his  labor, 
all  the  wood  which  he  cut  on  the  premises  in  clearing  the 
land.  The  plaintiff  was  to  be  allowed  fourteen  months  to 
perform  his  contract,  which  he  immediately  commenced,  and 
cleared  a  part  of  the  land,  and  cut  and  piled  the  wood  on  it,  a 
part  of  which  he  afterwards  took  away  and  used.  The  defen- 
dant then  forbade  the  plaintiff  from  coming  on  the  land  to 
clear  any  more,  or  take  the  remainder  of  the  wood,  already 
cut  under  the  agreement ;  he  afterwards  took  away  the  wood 
himself  and  converted  it  to  his  own  use,  upon  the  presump- 
tion that  the  whole  agreement  was  a  nullity. 

It  was  contended  by  the  counsel  for  the  defendant  in  the 
course  of  the  argument  in  banc,  that  his  first  objection — 
namely,  "  that  the  agreement  was  for  an  uncertain  interest  in 
lands," — was  available  under  the  first  section  of  the  Statute  of 
Frauds  (29  Car.  II.  ch.  3,)  as  well  as  the  fourth  section,  which 
latter  provides  "that  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  contract  or  sale  of  lands,  or  any 
interest  in  or  concerning  them,  unless  the  agreement,  or 
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some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  by  him  lawfully  authorized," 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 
We  incline  to  think  the  agreement  between  the  parties  was 
not  for  any  interest  in  lands.  The  trees  standing  on  the 
premises  were  not  sold  by  the  defendant  to  the  plaintiff  to 
pay  him  for  clearing  the  land,  but  the  quantity  of  wood  which 
the  trees  made  after  they  were  severed  from  the  soil,  and 
after  they  became  personal  property,  were  to  be  taken  by 
the  plaintiff  in  payment  for  clearing  the  land  by  cutting 
down  the  brush  and  underwood  as  well  as  the  trees  them- 
selves. He  could  not  have  sold  the  standing  trees  to  a  third 
person,  because  he  was  entitled  to  no  pay  sooner  than  he 
cleared  the  land,  and  that  was  not  cleared  while:  the  trees 
were  standing  ;  the  trees  therefore  continued  to  be  the  pro- 
perty of  the  owner  of  the  land  till  they  were  cut  down  by  the 
plaintiff,  and  then  he  claimed  them  under  the  contract  in 
satisfaction  of  his  demand  for  labour. 

With  respect  to  the  second  objection,  "  that  the  agreement, 
was  not  to  be  performed  within  a  year  from  the  making  of 
it,"  it  was  urged  for  the  defendant  that  the  agreement  is 
within  the  last  branch  of  the  fourth  section  of  the  Statute  of 
Frauds.  It  is  enacted  by  that  part  of  the  act,  "  that  no  action 
shall  be  brought  to  charge  any  person  upon  an  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement  shall  be  in  writing, 
&c."  In  the  case  of  Boydell  v.  Drummond  (11  East  159) 
Bayley,  J.,  expressed  the  correct  principle  of  construction 
applicable  to  this  part  of  the  Statute  of  Frauds,  which  is 
found  in  the  judicial  decisions  before  that  period,  and  parti- 
cularly in  1  Salk.  280,  and  3  Burr.  1279.  He  said— "  the 
cases  have  decided,  that  in  order  to  bring  a  contract  within 
this  branch  of  the  statute,  it  must  either  have  been  expressly 
stipulated,  or  it  must  appear  to  be  the  understanding  of  the 
parties,  that  it  was  not  to  be  performed  within  a  year."  In 
the  present  case  it  was  not  specifically  stated  that  the  agree, 
ment  should  not  be  performed  within  a  year,  and  the  nature 
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of  the  contract  does  not  shew  that  such  was  the  understand- 
ing of  the  parties;  on  the  contrary,  it  rather  proves  the 
reverse.  The  plaintiff  was  to  clear  twenty  acres  of  land 
and  take  the  wood  in  payment,  and  he  was  at  liberty  to  clear 
it  as  soon  as  he  thought  proper,  but  was  obliged  to  complete 
the  whole  work  within  fourteen  months,  at  farthest.  The 
sooner  he  performed  the  work  the  sooner  he  would  reap  the 
advantages  of  the  contract,  and  there  is  nothing  to  shew  that 
he  might  not  have  cleared  all  the  land  in  six  months,  or  even  in 
a  shorter  time  ;  we  incline  therefore  to  think  the  agreement 
is  not  within  the  words  or  spirit  of  the  act,  which  only 
embrace  contracts  not  to  be  performed  within  a  year,  and 
not  those  which  may  be  performed,  according  to  the  agree- 
ment, within  that  period,  although  a  longer  time  is  allowed 
by  the  terms  of  the  contract,  at  the  election  of  the  parties 
interested. 

It  is  our  opinion  that  the  contract  for  clearing  the  land 
is  a  valid  agreement,  and  that  the  plaintiff  had  a  right  to 
enter  on  the  premises  for  the  purpose  of  clearing  away  the 
underwood  and  felling  the  trees,  and  afterwards  to  take 
away  the  wood  lying  on  the  ground  for  his  own  use.  This 
is  a  mere  easement,  and  therefore  he  had  no  possession  of 
the  land,  and  could  maintain  no  action  of  trespass  against  the 
defendant  for  entering  upon  it.  Such  an  easement  is  not 
within  the  Statute  of  Frauds — Palm.  71,  8  East  308,  and  7 
Taunt.  374  ;  and  the  plaintiff  under  the  agreement  acquired 
the  legal  property  in  the  wood  lying  on  the  land,  and  may 
recover  damages  in  an  action  of  trespass  for  the  "  asportavit" 
of  his  goods. 

The  present  verdict  is  general,  and  evidence  was  given 
on  the  whole  declaration,  and  consequently  the  verdict  is 
against  law,  and  should  be  set  aside  without  costs.  The 
plaintiff  may  then  proceed  or  not,  as  he  may  think  proper, 
as  regards  the  trespass  to  personal  property. 

Rule  absolute. 
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King  v.  Orr. 

Justices  of  the  peace — Bail. 

Although  a  statute  may  require  the  presence  of  three  justices  to  convict  of  an 
offence,  yet  one  has  power  to  bail  the  offender,  and  a  second  arrest  for  the 
same  charge,  by  the  same  complainant,  before  the  time  appointed  for  the 
hearing,  is  illegal. 

This  was  an  action  of  trespass  and  false  imprisonment. 
The  defendant  was  a  deputy  collector  of  customs,  and 
arrested  the  plaintiff  for  peddling  without  a  license,  late  on 
a  Saturday  evening,  and  took  him  before  a  justice  of  the 
peace,  and  informed  him  of  the  cause  of  the  arrest.  The 
justice,  finding  that  two  other  justices  could  not  be  procured 
that  evening  to  form  a  court  of  three  magistrates,  according 
to  the  3rd  section  of  58  Geo.  III.  ch.  5,  bailed  the  plaintiff, 
who  entered  into  a  recognizance  with  two  sureties  to  appear 
at  the  court  house  in  Perth  the  next  Monday  morning,  to 
take  his  trial.  The  justice  then  discharged  the  plaintiff, 
and  he  with  his  two  sureties  and  the  defendant  left  the 
magistrate's  house,  and  went  into  the  public  highway,  when 
the  defendant  again  arrested  the  plaintiff  upon  the  same 
charge,  and  holding  him  by  the  collar,  took  him  to  an  inn, 
and  kept  him  there  about  two  or  three  hours,  and  then  dis- 
charged him.  The  plaintiff  appeared  at  the  court  house  on 
the  following  Monday  morning,  took  his  trial,  and  was  duly 
convicted  of  peddling  without  a  license,  upon  his  own 
confession. 

The  conviction  signed  by  three  justices  of  the  peace  was 
given  in  evidence  as  a  justification  under  the  plea  of  the 
general  issue,  which  the  statute  58  Geo.  III.  ch.  5,  allows  to 
be  done  by  a  deputy  collector. 

At  the  trial,  the  learned  judge  (Sherwood)  thought  it  was 
a  justification  of  the  first  arrest  and  detention,  but  as  there 
were  several  counts  in  the  declaration  he  directed  the  jury 
to  give  a  verdict  and  damages  for  the  second  arrest  and  im- 
prisonment, and  subject  to  the  opinion  of  this  court  whether 
the  justice  who  bailed  him  was  correct  in  that  step. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 
We  have  examined  into  the  law  of  bail,  and  we  think  a 
justice  of  the  peace  has  a  right  to  admit  to  bail  in  all  cases 
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of  misdemeanor  by  the  common  law,  and  consequently 
must  have  had  a  legal  right  to  bail  in  this  instance,  unless 
prevented  by  some  statute,  which  we  are  not  aware  is  the 
case. — 2  Hale  137  ;  Dalton,  ch,  12  ;  Hawk,  book  2,  ch.  15, 
sec.  54. 

Hawkins  says,  "  It  seems  claar  that  any  two  justices  of 
the  peace,  whereof  one  is  of  the  quorum,  may  of  common 
right  bail  persons  indicted  before  the  sessions,  for  that  any 
two  of  such  justices  may  hear  and  determine  the  indict- 
ment. Also  it  hath  been  holden  that  one  justice  of  the 
peace  hath  the  like  power,  in  relation  to  persons  so 
indicted,  because  every  such  justice  being  a  judge  of  the 
court  which  is  to  determine  the  offence,  seems  consequently 
to  have  a  discretionary  power  of  judging  whether  it  be 
bailable,  and  of  admitting  the  person  to  bail." 

We  think  also  it  may  be  fairly  implied  from  the  wording 
of  the  provincial  statute  3  Wm.  IV.  ch.  3,  sec.  3,  that  one 
justice  of  the  peace  has  a  right  to  bail  in  all  cases  of  mis- 
demeanour;  and  it  appears  to  us  that  all  statutes  should  be 
construed  as  far  as  possible,  under  the  established  rules  of 
law,  in  favour  of  the  liberty  of  the  subject. 

We  have  no  doubt  the  recognizance  taken  by  the  magis- 
trate in  this  case  was  valid  and  might  have  been  enforced 
against  the  bail,  if  the  principal  had  not  appeared  according 
to  the  condition.  There  was  no  doubt  of  the  responsibility 
of  the  bail. 

We  are  therefore  of  opinion  that  the  plaintiff  is  entitled 
to  xhepostea. 

Judgment  for  the  plaintiff. 


Russell  v.  Wells. 

Promissory  note — Account  stated. 
A  promissory  note  must  be  for  money  and  payable  at  some  specific  time,  or 

on  a  contingency  which  must  happen. 
A  document  which  acknowledges  a  sum  due  at  the  time  of  its  date,  though 

payable  on  a  future  contingency,  though  not  a  promissory  note,  is  evidence 

of  an  account  stated. 

The  defendant  was  held  to  bail  in  this  case  on  an 
affidavit  stating  that  he  was  indebted  to  the  plaintiff  on  a 
promissory  note,  drawn  by  the  defendant  in  favour  of  the 
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plaintiff,  and  upon  an  account  staled  between  the  parties. 
The  plaintiff  took  down  the  record  for  trial  at  the  last 
assizes  for  the  district  of  Bathurst,  and  recovered  a  verdict 
for  £500 ;  and  the  bail  to  the  action  moved  the  court  in 
the  last  term,  for  leave  to  enter  an  exoneretur  on  the  bail- 
piece,  alleging  for  reason  that  no  such  cause  of  action  as 
either  of  those  stated  in  the  affidavit,  was  proved  by  the 
evidence  adduced  at  the  trial. 

The  following  is  a  copy  of  the  written  instrument  given 
in  evidence : 

"  Due  to  Mr.  Robert  Russeli  the  sum  of  £500  for  value 
received,  by  improvements,  lumber  and  servitude  on  Mad- 
awaska  river,  payable  at  the  sale,  or  delivery,  of  the  timber 
marked  <c  P.  A."  in  Quebec,  or  elsewhere." 

(Signed)  Wells  &  McCrea. 

In  addition  to  this  evidence,  it  was  proved  by  witnesses 
that  the  timber  marked  "  P.  A.,"  was  delivered  to  one 
Peter  McGill,  for  the  benefit  of  the  defendant's  creditors, 
some  months  after  the  above  writing  was  signed  ;  and  that 
Mr.  McGill's  men  took  down  a  large  quantity  of  timber 
marked  "P.  A."  to  Montreal  and  Quebec  afterwards. 

Sherwood,  J. — It  is  very  clear  the  written  instrument  is 
not  a  promissory  note,  and  the  only  question  is,  whether  it 
is  evidence  of  an  account  slated  between  the  parties. 

The  written  instrument  signed  by  the  defendant  in  the 
name  of  the  firm  states  in  substance  that  he  and  his  part- 
ner had  received  from  the  plaintiff  lumber  and  labour  to 
the  value  of  £500,  which  was  then  due,  and  which  they 
promised  to  pay  when  certain  timber  was  delivered  in 
Quebec  or  elsewhere,  which  promise  the  plaintiff  accepted, 
and  accordingly  wailed  for  his  debt  till  the  timber  was 
delivered  to  Mr.  McGill,  and  by  him  taken  to  Quebec. 
Not  being  paid  on  that  contingency,  the  plaintiff  brings 
this  action  to  compel  payment.  This  writing  appears  to 
me  to  be  presumptive  evidence  to  a  jury  of  a  settlement  of 
accounts  respecting  the  general  claims  stated  in  it,  and  an 
acknowledgment  by  the  defendant  of  a  debt  due  by  him  on 
account  of  them.  The  plaintiff  is  not  obliged,  in  support  of 
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the  count  upon  an  account  stated,  to  give  evidence  of  the 
items  constituting  the  account ;  an  acknowledgment  of  the 
defendant  of  a  sum  due  by  him  upon  any  account  is  suffi- 
cient to  enable  the  plaintiff  to  recover. — 1  T.  R.  42,  note  ; 
13  East  249;  5  M.  &  S.  65. 

Here  the  acknowledgment  of  the  defendant,  of  the 
amount  of  the  debt  was  altogether  unqualified,  and  the 
uncertainty  existed  in  the  time  of  payment  when  the  ac- 
knowledgment was  made,  but  that  was  afterwards  reduced 
to  a  certainly  before  the  action  was  brought. 

I  think  the  rule  must  be  discharged. 

McLean,  J.— With  respect  to  the  first  ground,  I  think  the 
instrument  does  not  amount  to  a  promissory  note,  which 
which  must  be  for  money,  and  payable  at  all  events  either 
at  some  specific  time,  or  on  a  contingency  which  must 
happen.  If  therefore  the  affidavit  to  arrest  were  merely 
on  a  promissory  note,  the  bail  would  be  entitled  to  relief; 
but  the  defendant  has  also  been  arrested  on  an  account 
stated,  and  the  question  is,  whether  this  instrument  is  evi- 
dence of  an  account  stated  and  settled  at  the  time  it  bears 
date,  or  whether  it  is  only  to  be  considered  as  evidence  of 
money  to  become  due  at  a  future  period,  or  on  a  contin- 
gency which  might  never  happen. 

I  think  there  is  an  obvious  distinction  between  this  case 
and  that  of  Morcan  et  al.  v.  Jones  (I  Tyr.  21.)  In  that  case 
the  money  was  payable  in  nine  years,  provided  a  certain 
individual  died  or  did  not  return  to  England  before  that 
time.  There  is  no  ackowledgment  of  any  amount  due  at 
the  time,  and  its  becoming  due  at  the  expiration  of  nine 
years  was  uncertain.  In  this  case,  however,  the  defendant 
and  his  deceased  partner  acknowledged  a  specific  sum 
to  be  due  on  the  7th  of  February,  1837,  to  the  plaintiff,  for 
value  received  by  improvements,  timber  and  servitude  ; 
but  though  then  due,  they  go  on  to  say,  u  payable  at  the  sale 
or  delivery  of  the  timber  marked  "P.  A.,"  in  Quebec  or 
elsewhere."  Now  if  the  timber  had  been  lost  or  destroyed, 
instead  of  being  sold  or  delivered  at  Quebec  or  elsewhere, 
I  think  the  plaintiff,  on  proof  of  that  fact,  would  neverthe- 
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less  be  entitled  to  recover  the  amount  acknowledged  to  be 
due  :  but  on  the  trial  it  was  proved  that  the  timber  had 
been  sold  and  delivered  by  the  defendant ;  so  that,  if  it 
were  even  admitted  that  the  amount  acknowledged  to  be 
due  on  the  7th  of  February,  1837,  was  only  payable  from 
the  proceeds  of  the  timber  marked  "P.  A.,"  the  plaintiff 
has  shewn  that  he  is  entitled  to  recover. 

In  the  case  of  Knowles  et  al.  v.  Michel  et  al.  (13  East 
249),  Lord  Ellenborough  says  :  "  if  there  were  an  acknow- 
ledgment by  the  defendant  of  a  debt  due  upon  any  account, 
it  is  sufficient  to  enable  the  plaintiff  to  recover  upon  the 
count  for  an  account  stated." 

On  these  grounds,  I  think  the  rule  must  be  discharged. 

Rule  discharged. 


Warren  v.  Smith. 

Practice — Judgment  as  in  case  of  a  non-suit. 

A  rule  for  judgment  as  in  case  of  a  non-suit  cannot  be  obtained,  where 
there  has  been  a  trial ;  and,  if  obtained,  and  the  plaintiff  enter  nito  a  pre- 
emptory  undertaking,  he  is  not  bound  by  it. 

A  notice  of  trial  was  given  in  this  cause  for  the  last 
assizes  in  the  district  of  Niagara,  and  a  verdict  was  taken 
for  the  plaintiff  for  £240  2s.  4d.,  the  defendant  not  appear- 
ing to  make  any  defence.  He  applied  to  this  court  in 
Hilary  Term  last  to  set  aside  the  verdict  for  irregularity, 
and  for  leave  to  enter  judgment  as  in  case  of  a  non-suit, 
upon  the  rule  nisi,  issued  in  Hilary  Term,  1  Vic,  or  why 
there  should  not  be  a  new  trial  without  costs.  It  appeared 
that  two  new  trials  had  been  granted  in  this  cause  at  the 
instance  of  the  plaintiff,  after  a  verdict  had  been  given  in 
favour  of  the  defendant ;  that  a  notice  of  trial  was  given 
for  the  assizes  in  the  district  of  Niagara,  in  1837,  but  the 
plaintiff  did  not  proceed  to  trial,  and  that  another  notice  of 
trial  was  given  for  the  assizes  in  May  last,  when  the  cause 
was  made  a  remanet.  It  further  appeared  that  the  costs  for 
not  proceeding  to  trial  pursuant  to  notice  was  taxed  on  the 
3rd  of  October  last,  at  £11  3s.  8d.,  and  the  Master's  allo- 
catur was  served  on  Edward  C.  Campbell,  Esq.,  whom 
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managed  this  suit  for  the  plaintiff  before  the  last  assizes  for 
the  Niagara  district.  There  was  also  an  affidavit  of  merits 
on  the  part  of  the  defendant. 

The  defendant  made  no  defence  at  the  last  assizes,  be- 
cause the  costs  of  the  day  for  not  proceeding  to  trial  at  a 
former  assizes  were  not  paid  by  the  plaintifT.  The  first 
question  was,  whether  this  was  an  irregularity. 

Per  Cur. — It  appeared  by  the  minutes  of  proceedings  in 
the  Practice  Court,  on  the  19th  and  23rd  of  June  last,  that 
the  rule  for  judgment  as  in  case  of  non-suit  granted  in  Hilary 
Term,  1  Vic.,  on  the  peremptory  undertaking  of  the  plain- 
tifT to  go  to  trial,  was  discharged,  and  the  plaintiff  was 
allowed  further  time  to  go  to  trial  at  the  last  assizes  in 
the  district  of  Niagara. 

There  was,  therefore,  no  irregularity  on  the  part  of  the 
plaintiff  in  going  to  trial  at  the  last  assizes  for  the  district 
of  Niagara,  and  the  case  must  now  be  considered  on  the 
defendant's  affidavit  of  merits. 

On  that,  ground  we  think  he  is  entitled  to  a  new  trial,  as 
he  has  already  obtained  two  verdicts  in  his  favour,  which 
forms  a  presumption  of  his  possessing  the  legal  rights. 

The  costs  should  abide  the  event  of  the  suit. 


Ham  et  al.  v.  Madden  et  al.  ' 

Pleading. — -Party  suing  in  a  representative  capacity. 

Where  a  plaintiff  sues  in  a  representative  character,  the  cause  of  action  must 
be  stated  in  the  declaration  to  have  accrued  to  him  as  such  representative. 

The  plaintiffs  in  this  cause,  styling  themselves  Commis- 
sioners for  settling  the  affairs  of  the  Freeholders'  Bank  of 
the  Midland  District,  obtained  a  verdict  against  the  defen- 
dants at  the  last  assizes  for  the  Midland  District,  as  the 
maker  and  indorsers  of  a  promissory  note  for  the  sum  of 
£75,  dated  the  23d  of  February,  1837,  and  payable  nine 
months  after  date  to  Isaiah  Madden,  or  order,  and  by  him 
and  one  William  Doudle  indorsed  in  blank. 

The  defendants  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict, or  to  enter  a  non-suit,  on  the  following  grounds  : — 1st, 
that  there  was  no  evidence  of  the  existence  of  such  an  institu- 
tion as  the  Freeholders'  Bank  of  the  Midland  District.  2ndly. 
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that  there  was  not  sufficient  evidence  of  the  due  appoint- 
ment of  the  plaintiffs_as  commissioners.  3rdly,  that  there 
was  no  copy  of  the  note  attached  to  the  copy  of  process 
served  on  the  defendants,  according  to  the  provisions  of  the 
statute  7  &  8  Wm.  IV.  ch.  1,  sec.  1. 

The  pleas  entered  and  filed  by  the  defendants  were — 
1st.  The  general  issue.  2nd.  That  the  plaintiffs  were  not 
commissioners  for  settling  the  affairs  of  the  Bank  of  the 
Midland  District. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

Upon  perusing  the,  declaration  in  this  case,  some 
time  after  the  argument  in  Banc,  I  found  the  plaintiffs 
had  not  declared  in  any  count  of  the  declaration  that 
the  defendants  were  indebted  to  them,  or  accounted  with 
them  as  commissioners,  or  that  they  made  any  promise 
to  them  in  that  character.  It  therefore  becomes  unneces- 
sary to  consider  how  far  the  objections  taken  by  the  defen- 
dants are  sustained  by  the  facts  of  the  case. 

The  declaration  commences  by  stating  that  the  defen- 
dants were  attached  to  answer  the  plaintiffs,  commissioners 
for  settling  the  affairs  of  the  Freeholders'  Bank  of  the  Mid- 
land District ,  in  a  plea  of  trespass  on  the  case  upon  promises, 
$-c,  and  then  alleges  in  four  counts  in  indebitatus  assumpsit 
that  the  defendants  were  indebted  to  the  plaintiffs,  and 
undertook  and  promised  to  pay  them  ;  the  fifth  count  states 
an  accounting  between  the  defendants  and  the  plaintiffs  of 
and  concerning  divers  sums  of  money  before  then  due  and 
owing  to  the  plaintiffs,  and  upon  such  accounting  that  the 
defendants  were  found  in  arrear,  &c,  and  promised  the 
plaintiffs  to  pay  them,  &c. 

There  is  no  allegation  that  the  action  is  brought  by  them 
as  commissioners — that  is,  in  their  character  as  commission- 
ers ;  and  I  think  the  count  cannot  intend  that  they  sue  as 
commissioners,  any  more  than  they  could  intend  that  per- 
sons styling  themselves  in  the  beginning  of  a  declaration 
executors  sued  as  executors  without  any  allegation  of  the 
fact.  It  is  clear  this  cannot  be  done  in  the  latter  case,  and 
by  analogy  we  think  it  cannot  in  the  former. — 2  B.  &  P. 
424,  5  East  152, 
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The  statute  7  &  8  Wm.  IV.  ch.  1,  sec.  1,  under  which 
the  plaintiffs  profess  to  sue,  seems  to  confirm  this  view  of 
the  case.  The  persons  appointed  commissioners  under  that 
act  are  enabled,  "  using  their  individual  names,  to  sue  as  ' 
commissioners,  &c,  and  the  amount  due  on  any  security 
may  be  recovered  in  an  action  for  money  had  and  received 
to  the  use  of  the  persons  suing  as  commissioners."  Here 
they  do  not  allege  they  sue  as  commissioners. 

We  incline  to  think,  however,  that  the  plaintiffs  may  sus- 
tain their  action  as  private  individuals  in  this  case.  The 
statute  7  Wm.  IV.  ch.  13,  entitled  "  An  act  to  protect  the 
public  against  private  banks,"  was  passed  on  the  4th  of 
March,  1837,  and  renders  all  notes,  bills,  mortgages,  &c, 
void,  which  may  be  taken  for  securing  any  loan  contrary 
to  that  act.  The  note  sued  upon  in  this  action  was  given 
before  the  passing  of  that  statute,  and  consequently  is  not 
affected  by  its  provisions,  and  the  note  was  transferred  by 
a  blank  indorsement,  without  date,  and  most  probably  on 
the  day  it  was  made.  We  see  no  valid  objection  to  its  being 
collected  in  the  name  of  the  plaintiffs  in  their  private  char- 
acter, in  the  same  way  as  if  it  had  come  into  the  hands  of 
any  other  individuals  in  the  course  of  business.  The 
declaration  will  answer  this  purpose  ;  and  as  there  was  no 
objection  raised  at  the  trial  against  the  validity  of  the  note, 
but  only  against  the  right  of  the  plaintiffs  to  sue  as  com- 
missioners of  the  Freeholders'  Bank,  we  think  the  pres- 
ent rule  must  be  discharged,  as  both  parties  seem  to  be 
equally  in  mistake  as  to  the  nature  of  the  action  and  the 
form  of  the  declaration. 

Rule  discharged. 


Boulton  v.  Murphy  et  al. 

Lease — Over-holding  tenant. 

Where  a  tenant  holds  over  after  the  expiration  of  his  lease,  his  landlord  has 
a  right  to  take  possession  of  the  premises,  if  he  can,  without  a  breach  of  the 
peace. 

This  was  an  action  of  trespass  to  lands  in  the  district  of 
Bathurst,  to  which  the  defendants  pleaded  the  general  issue. 
One  William  Murphy,  the  father  of  the  defendants,  was 


1S2 


QUEEN'S  BENCH,  EASTER  TERM,  2  VIC. 


the  grantee  of  the  crown,  and  sold  the  land  to  one  John 
Lannigan,  to  whom  -he  gave  a  bond  for  a  deed,  and  pos- 
session of  the  land.  The  plaintiff  bought  the  premises  of 
Lannigan  in  1833,  upon  which  was  then  a  dwelling 
house  and  out-house  ;  he  then  leased  the  place  to  one  Beck 
and  two  others,  for  two  years,  at  £23  a  year.  At  the  expi- 
ration of  the  term,  Beck  remained  alone  on  the  premises 
without  making  any  new  agreement  with  the  plaintiff,  and 
continued  there  until  March,  1838,  when  he  enlisted  in 
the  militia  volunteers,  and  went  to  Brockville  ;  his  wife 
and  family  left  the  place  a  fortnight  afierwards,  and  went 
to  live  with  the  father,  a  few  miles  distant.  When  she 
went  away  she  left  a  few  articles  of  furniture  in  the  house 
and  locked  it  up.  Afterwards  she  gave  a  lease  in  her  own 
name  to  one  of  the  defendants,  David  Murphy,  and  went, 
to  the  house  with  him  and  gave  him  the  key  of  the  door. 

David  Murphy  ihen  went  after  his  household  furniture, 
leaving  the  door  of  the  house  locked ;  when  he  returned  he 
found  the  plaintiff  had  opened  a  window  and  had  entered 
and  taken  possession  of  the  house  in  his  absence,  and  had 
nailed  up  the  door.  The  plaintiff  was  standing  on  the 
steps  leading  to  the  door  of  the  house,  when  one  of  the 
defendants  pulled  him  away,  and  another  broke  open  the 
door  with  an  axe,  and  they  all  went  into  the  house,  and 
David  Murphy  continued  in  possession. 

The  learned  judge  (Sherwood,  J.)  told  the  jury  that  he 
thought  the  plaintiff  had  a  right,  as  Beck's  landlord,  to 
enter  into  possession  of  the  premises,  if  he  could  do  so 
without  a  breach  of  the  peace  ;  because  Beck  held  over  and 
was  only  a  tenant  at  sufferance  to  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  defend- 
ants obtained  a  rule  nisi  last  term  to  set  aside  the  verdict 
as  being  against  law  and  evidence,  and  for  rejection  of 
evidence  offered  by  the  defendants. 

The  counsel  for  the  defendants  alleged  at  the  trial  that 
he  could  prove  that- William  Murphy,  the  grantee  of  the 
crown,  had  agreed  to  sell  the  premises  to  Beck,  the  tenant 
of  the  plaintiff,  and  had  given  him  a  bond  to  deliver  him 
a  deed  on  the  payment  of  the  purchase  money. 
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Sherwood,  J. — 1  told  the  counsel  I  thought  that  evidence, 
if  adduced,  would  not  constitute  a  valid  defence,  as  it  could 
not  put  an  end  to  the  plaintiff's  claim  or  possession,  under 
his  bond  from  the  same  person,  which  had  continued  for 
more  t{ian  seven  years. 

I  still  incline  to  think  that  the  verdict  should  not  be 
disturbed. 

Rule  discharged. 


Reg-ina  v.  Crooks. 

Information. 

A  criminal  information  must  be  signed  by  the  master  of  the  crown  office. 

An  information  was  filed  against  the  defendant  at  the 
instance  of  Sir  A.  Macnab  for  a  libel,  and  the  defendant 
applied  to  set  aside  the  whole  of  the  proceedings,  including 
the  information  itself.  It  was  admitted  that  a  part  of 
the  proceeding's — namely,  the  process — was  irregular,  and 
should  be  set  aside  for  want  of  the  recognizance  required  by 
4  &  5  W.  &  M.  ch.  IS,  sec.  2 ;  but  it  was  contended  the  infor- 
mation was  also  irregular  and  ought  to  be  set  aside.  On  the 
other  side  it  was  insisted  it  was  irregular,  because  it  was 
not  signed  by  the  clerk  of  the  crown  in  whose  name  it  was 
filed.  The  only  question  was,  whether  it  should  be  signed 
by  that  officer. 

Per  Cur. — In  Com.  Dig.  title  "  Information"  A.  2,  it  is 
stated,  "  the  clerk  of  the  crown  ought  not  to  set  his  hand 
to  an  information  without  examining  the  cause."  Style's 
Prac.  Register  270  is  cited  as  authority  for  this  position. 
In  Gude's  Prac.  120,  speaking  of  this  kind  of  information, 
he  says,  "  the  information  must  be  signed  by  the  master  of 
the  crown  office ;  it  is  then  put  upon  the  file  kept  for  the 
purpose." 

These  authorities  seem  to  shew  that  the  practice  is  for 
the  clerk  of  the  crown,  or  master  of  the  crown  office,  to  sign 
the  information  before  it  is  filed.  We  think  the  rule  must 
be  made  absolute. 

Rule  absolute. 


734 


QUEEN'S  BENCH,  EASTER  TERM,  2  VIC. 


Brown  v.  Hirley  et  al. 

Libel — Joint-publication. 

A  joint  action  may  be  maintained  against  several  persons  for  the  joint 
publication  of  a  libel. 

This  was  an  action  on  the  case  for  publishing  a  libel  in 
a  newspaper  of  which  Hirley  was  the  proprietor,  and  Mc- 
Donell,  the  other  defendant,  was  the  editor.  A  verdict  was 
given  for  the  plaintiff,  which  the  defendants  moved  to  set 
aside,  and  to  have  a  new  trial.  There  were  two  points  to  be 
considered  :  1st — Whether  a  joint  action  for  the  publication 
of  a  libel  could  be  sustained  against  two  or  more  defendants 
2ndly,  Whether  there  was  evidence  before  the  jury  from 
which  they  could  legally  infer  a  joint  publication  of  the 
libel  stated  in  the  declaration  in  this  case. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

We  think  there  is  no  doubt  that  two  or  more  persons 
cannot  be  jointly  sued  in  an  action  for  verbal  slander;  for 
in  legal  consideration  it  is  an  act  which  cannot  be  commit- 
ted by  several  persons,  and  must  be  considered  the  separate 
tort  of  each  person  who  spoke  the  words,  and  for  which 
separate  actions  only  can  be  brought — 1  Rol.  Ab.  781, 
Cro.  Jac.  647,  !  Bulstr.  15. 

In  the  instance  of  written  slander,  or  libel,  the  law  holds 
a  different  course,  and  permits  the  plaintiff  to  make  all  who 
participated,  either  openly  or  by  secret  instigation,  in  pub- 
lishing the  libel,  joint  defendants  in  the  action.  It  was 
remarked  by  the  court  in  5  Mod.  167,  "  If  one  reports  and 
another  writes  a  libel,  and  a  third  approves  what  is  written, 
they  are  all  makers  of  it ;  for  all  persons  who  concur  and 
shew  their  assent  or  approbation  to  do  an  unlawful  act  are 
guilty."  This  doctrine  was  recognized  afterwards  in  the 
case  of  Rex  v.  Benfield  et  al.  (Burr.  980),  where  the  court  of 
King's  Bench  decided  that  an  information  would  lie  against 
several  persons  for  a  misdemeanor  in  jointly  publishing  a 
libellous  song. 

Upon  these  and  other  authorities  we  think  a  joint  action 
may  be  brought  against  several  persons  for  publishing  a 
libel. 
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With  respect  to  the  second  point,  we  think  a  prima 
facie  case  was  made  out  sufficient  to  warrant  the 
finding  of  the  verdict,  by  the  testimony  of  one  Hager- 
man,  a  witness  called  on  the  part  of  the  plaintiff,  who 
worked  in  the  printing  office  of  the  defendants  at  the 
time  the  newspaper  was  printed  which  contained  the  libel, 
and  who  stated  in  his  testimony  that  the  same  paper  was 
printed  and  circulated  with  the  knowledge  and  by  the  desire 
of  the  defendants. 

The  defendants  had  a  right  to  meet  and  explain  this 
evidence  by  other  testimony  exculpatory  of  their  conduct, 
but  as  they  did  not  do  so  it  must  be  presumed  it  was  not  in 
their  power,  and  therefore  the  case  made  out  by  the  plaintiff 
remains  untouched. 

We  think  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


Bradbury  v.  Holton. 

Bill  of  exchange — Commission- —  Usury. 

A  commission  of  2 J  per.  cent  on  drawing  and  accepting  bills  of  exchange  is 
usurious,  and  will  not  be  allowed. 

A  verdict  was  taken  for  the  plaintiff  for  £105  lis.  6d. 
subject  to  be  reduced  to  £44  2s.  6d.  if  the  court  was  of  the 
opinion  that  the  plaintiff  was  not  legally  entitled  to  2J  per 
cent,  commission  on  the  amount  of  his  acceptances  and 
advances  to  the  defendant. 

Per  Cur. — If  it  was  proved  at  the  trial  that  the  plaintiff 
had  been  put  to  extra  expense,  or  had  been  subjected  to 
extraordinary  trouble,  and  that  it  was  the  usage  of  mer- 
chants to  charge  2J  per  cent,  under  such  circumstances,  it 
would  have  been  a  proper  question  for  the  jury  to  decide 
whether  the  charge  was  a  bond  fide  claim  for  such  expense 
and  trouble,  or  merely  a  colorable  transaction  to  cover 
usury. 

As  the  question  stands,  unaccompanied  by  any  explana- 
tory facts  or  circumstances,  we  think  the  charge  of  2|  per 
cent,  is  not  warranted  by  law,  and  that  the  verdict  must  be 
reduced  to  the  lesser  sum.. 
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BUHNHAM  V.  CROAT  ET  AL. 

-Principal  and  surety. 

A  surety  cannot  sue  a  co-surety  jointly  with  the  principal,  for  the  amount  of 
a  debt  of  the  principal  which  the  surety  has  been  obliged  to  pay. 

This  was  an  action  of  assumpsit  in  which  the  plaintiff 
sought  to  recover  the  sum  of  £79  lis.  M.  of  the  defendants, 
as  money  paid  to  their  use.  The  principal  facts  of  the  case 
were  the  following  : 

Thomas  Choat,  one  of  the  defendants,  made  a  note  to  Jacob 
Choat,  the  other  defendant,  who  indorsed  it  to  the  plaintiff, 
who  indorsed  it  to  the  Bank  of  Upper  Canada.  Thomas 
Choat  was  indebted  to  the  plaintiff  in  the  amount,  and  the 
note  was  negotiated  with  the  Bank  to  raise  the  money. 
Jacob  Choat  was  therefore  the  surety  of  Thomas  Choat. 

The  counsel  for  the  defendants  objected  at  the  trial  that 
a  joint  action  could  not  be  sustained  against  them  at  the 
suit  of  the  plaintiff,  under  the  facts  of  the  case,  and  the 
point  was  reserved  for  the  opinion  of  this  court. 
« 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

It  appears  to  us  it  was  an  accommodation  on  the  part  of 
the  plaintiff  and  Jacob  Choat  to  raise  money  for  Thomas 
Choat  the  debtor.  The  note  was  not  paid  at  maturity,  and  the  t 
two  Choats  and  the  plaintiff  were  sued  by  the  Bank,  and  a 
judgment  was  recovered  against  them.  A  writ  of  Fi.  Fa. 
was  sued  out  against  all  of  them,  and  the  whole  amount 
was  levied  against  the  plaintiff  alone. 

In  contribution  among  sureties,  each  one  is  liable  in  law 
for  an  adequate  proportion  of  the  whole  sum,  although  one 
of  the  securities  may  be  insolvent — 2  B.  &  P.  268  ;  in  equity 
it  is  otherwise,  and  the  solvent  sureties  must  contribute  in 
proportion  to  their  number,  considering  the  insolvents,  when 
there  are  any,  as  no  persons. 

Thomas  Choat  is  the  person  for  whose  use  Jacob  Choat 
and  the  plaintiff  indorsed  the  note,  and  he  is  therefore 
primarily  answerable  to  the  plaintiff  for  the  whole  amount, 
as  money  paid  to  his  use  by  the  plaintiff ;  but  Jacob  Choat 
is  only  liable  for  one  half  of  the  amount,  which  may  be 
recovered  from  him  by  the  plaintiff  in  the  character  of  a 
co-surety  for  Thomas  Choat 
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managed  this  suit  for  the  plaintiff*  before  the  last  assizes  for 
the  Niagara  district.  There  was  also  an  affidavit  of  merits 
on  the  part  of  the  defendant. 

The  defendant  made  no  defence  at  the  last  assizes,  be- 
cause the  costs  of  the  day  for  not  proceeding  to  trial  at  a 
former  assizes  were  not  paid  by  the  plaintiff.  The  first 
question  was,  whether  this  was  an  irregularity. 

Per  Cur. — It  appeared  by  the  minutes  of  proceedings  in 
the  Practice  Court,  on  the  19th  and  23rd  of  June  last,  that 
the  rule  for  judgment  as  in  case  of  non-suit  granted  in  Hilary 
Term,  1  Vic,  on  the  peremptory  undertaking  of  the  plain- 
tiff to  go  to  trial,  was  discharged,  and  the  plaintiff  was 
allowed  further  time  to  go  to  trial  at  the  last  assizes  in 
the  district  of  Niagara. 

There  was,  therefore,  no  irregularity  on  the  part  of  the 
plaintiff  in  going  to  trial  at  the  last  assizes  for  the  district 
of  Niagara,  and  the  case  must  now  be  considered  on  the 
defendant's  affidavit  of  merits. 

On  that  ground  we  think  he  is  entitled  to  a  new  trial,  as 
he  has  already  obtained  two  verdicts  in  his  favour,  which 
forms  a  presumption  of  his  possessing  the  legal  rights. 

The  costs  should  abide,  the  event  of  the  suit. 


Ham  et  al.  v.  Madden  we  al. 

Pleading. — Party  suing  in  a  representative  capacity. 

Where  a  plaintiff  sues  in  a  representative  character,  the  cause  of  action  must 
be  stated  in  the  declaration  to  have  accrued  to  him  as  such  representative. 

The  plaintiffs  in  this  cause,  styling  themselves  Commis- 
sioners for  settling  the  affairs  of  the  Freeholders'  Bank  of 
the  Midland  District,  obtained  a  verdict  against  the  defen- 
dants at  the  last  assizes  for  the  Midland  District,  as  the 
maker  and  indorsers  of  a  promissory  note  for  the  sum  of 
£75,  dated  the  23d  of  February,  1837,  and  payable  nine 
months  after  date  to  Isaiah  Madden,  or  order,  and  by  him 
and  one  William  Doudle  indorsed  in  blank. 

The  defendants  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict, or  to  enter  a  non-suit,  on  the  following  grounds: — 1st, 
that  there  was  no  evidence  of  the  existence  of  such  an  institu- 
tion as  the  Freeholders'  Bank  of  the  Midland  District.  2ndly. 
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that  there  was  not  sufficient  evidence  of  the  due  appoint- 
ment of  the  plaintiffs  as  commissioners.  3rdly,  that  there 
was  no  copy  of  the  note  attached  to  the  copy  of  process 
served  on  the  defendants,  according  to  the  provisions  of  the 
statute  7  &  8  Wm.  IV.  ch.  1,  sec.  1. 

The  pleas  entered  and  filed  by  the  defendants  were— - 
1st.  The  general  issue.  2nd.  That  the  plaintiffs  were  not 
commissioners  for  settling  the  affairs  of  the  Bank  of  the 
Midland  District. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

Upon  perusing  the  declaration  in  this  case,  some 
time  after  the  argument  in  Banc,  I  found  the  plaintiffs 
had  not  declared  in  any  count  of  the  declaration  that 
the  defendants  were  indebted  to  them?  or  accounted  with 
them  as  commissioners,  or  that  they  made  any  promise 
to  them  in  that  character.  It  therefore  becomes  unneces- 
sary to  consider  how  far  the  objections  taken  by  the  defen- 
dants are  sustained  by  the  facts  of  the  case. 

The  declaration  commences  by  stating  that  the  defen- 
dants were  attached  to  answer  the  plaintiffs,  commissioners 
for  settling  the  affairs  of  the  Freeholders'*  Bank  of  the  Mid- 
land District,  in  a  plea  of  trespass  on  the  case  upon  promises, 
fyc;  and  then  alleges  in  four  counts  in  indebitatus  assumpsit 
that  the  defendants  were  indebted  to  the  plaintiffs,  and 
undertook  and  promised  to  pay  them  ;  the  fifth  count  states 
an  accounting  between  the  defendants  and  the  plaintiffs  of 
and  concerning  divers  sums  of  money  before  then  due  and 
owing  to  the  plaintiffs,  and  upon  such  accounting  that  the 
defendants  were  found  in  arrear,  &c,  and  promised  the 
plaintiffs  to  pay  them,  &c. 

There  is  no  allegation  that  the  action  is  brought  by  them 
as  commissioners — that  is,  in  their  character  as  commission- 
ers ;  and  I  think  the  count  cannot  intend  that  they  sue  as 
commissioners,  any  more  than  they  could  intend  that  per- 
sons styling  themselves  in  the  beginning  of  a  declaration 
executors  sued  as  executors  without  any  allegation  of  the 
fact.  It  is  clear  this  cannot  be  done  in  the  latter  case,  and 
by  analogy  we  think  it  cannot  in  the  former. — -2  B.  &  P. 
424,  5  East  152. 
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The  statute  7  &  8  Wm.  IV.  ch.  1,  sec.  1,  under  which 
the  plaintiffs  profess  to  sue,  seems  to  confirm  this  view  of 
the  case.  The  persons  appointed  commissioners  under  that 
act  are  enabled,  "  using  their  individual  names,  to  sue  as 
commissioners,  &c,  and  the  amount  due  on  any  security 
may  be  recovered  in  an  action  for  money  had  and  received 
to  the  use  of  the  persons  suing  as  commissioners."  Here 
they  do  not  allege  they  sue  as  commissioners. 

We  incline  to  think,  however,  that  the  plaintiffs  may  sus- 
tain their  action  as  private  individuals  in  this  case.  The 
statule  7  Wm.  IV.  ch.  13,  entitled  "  An  act  to  protect  the 
public  against  private  banks,"  was  passed  on  the  4th  of 
March,  1837,  and  renders  all  notes,  bills,  mortgages,  &c,, 
void,  which  may  be  taken  for  securing  any  loan  contrary 
to  that  act.  The  note  sued  upon  in  this  action  was  given 
before  the  passing  of  that  statute,  and  consequently  is  not 
affected  by  its  provisions,  and  the  note  was  transferred  by 
a  blank  indorsement,  without  date,  and  most  probably  on 
the  day  it  was  made.  We  see  no  valid  objection  to  its  being 
collected  in  the  name  of  the  plaintiffs  in  their  private  char- 
acter, in  the  same  way  as  if  it  had  come  into  the  hands  of 
any  other  individuals  in  the  course  of  business.  The 
declaration  will  answer  this  purpose  ;  and  as  there  was  no 
objection  raised  at  the  trial  against  the  validity  of  the  note, 
but  only  against  the  right  of  the  plaintiffs  to  sue  as  com- 
missioners of  the  Freeholders'  Bank,  we  think  the  pres- 
ent rule  must  be  discharged,  as  both  parties  seem  to  be 
equally  in  mistake  as  to  the  nature  of  the  action  and  the 
form  of  the  declaration. 

Rule  discharged. 


Boulton  v.  Murphy  et  al. 

Lease — Over-holding  tenant. 

Where  a  tenant  holds  over  after  the  expiration  of  his  lease,  his  landlord  has 
a  right  to  take  possession  of  the  premises,  if  he  can,  without  a  breach  of  the 
peace. 

This  was  an  action  of  trespass  to  lands  in  the  district  of 
Bathurst,  to  which  the  defendants  pleaded  the  general  issue. 
One  William  Murphy,  the  father  of  the  defendants,  was 
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the  grantee  of  the  crown,  and  sold  the  land  to  one  John 
Lannigan,  to  whom  he  gave  a  bond  for  a  deed,  and  pos- 
session of  the  land.  The  plaintiff  bought  the  premises  of 
Lannigan  in  1833,  upon  which  was  then  a  dwelling 
house  and  out-house  ;  he  then  leased  the  place  to  one  Beck 
and  two  others,  for  two  years,  at  £23  a  year.  At  the  expi- 
ration of  the  term,  Beck  remained  alone  on  the  premises 
without  making  any  new  agreement  with  the  plaintiff,  and 
continued  there  until  March,  1838,  when  he  enlisted  in 
the  militia  volunteers,  and  went  to  Brockville  ;  his  wife 
and  family  left  the  place  a  fortnight  afierwards,  and  went 
to  live  with  the  father,  a  few  miles  distant.  When  she 
went  away  she  left  a  few  articles  of  furniture  in  the  house 
and  locked  it  up.  Afterwards  she  gave  a  lease  in  her  own 
name  to  one  of  the  defendants,  David  Murphy,  and  went 
to  the  house  with  him  and  gave  him  the  key  of  the  door. 

David  Murphy  then  went  after  his  household  furniture, 
leaving  the  door  of  the  house  locked ;  when  he  returned  he 
found  the  plaintiff  had  opened  a  window  and  had  entered 
and  taken  possession  of  the  house  in  his  absence,  and  had 
nailed  up  the  door.  The  plaintiff  was  standing  on  the 
steps  leading  to  the  door  of  the  house,  when  one  of  the 
defendants  pulled  him  away,  and  another  broke  open  the 
door  with  an  axe,  and  they  all  went  into  the  house,  and 
David  Murphy  continued  in  possession. 

The  learned  judge  (Sherwood,  J.)  told  the  jury  that  he 
thought  the  plaintiff  had  a  right,  as  Beck's  landlord,  to 
enter  into  possession  of  the  premises,  if  he  could  do  so 
without  a  breach  of  the  peace  ;  because  Beck  held  over  and 
was  only  a  tenant  at  sufferance  to  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  defend- 
ants obtained  a  rule  nisi  last  term  to  set  aside  the  verdict 
as  being  against  law  and  evidence,  and  for  rejection  of 
evidence  offered  by  the  defendants. 

The  counsel  for  the  defendants  alleged  at  the  trial  that 
he  could  prove  that  William  Murphy,  the  grantee  of  the 
crown,  had  agreed  to  sell  the  premises  to  Beck,  the  tenant 
of  the  plaintiff,  and  had  given  him  a  bond  to  deliver"  him 
a  deed  on  the  payment  of  the  purchase  money. 
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Sherwood,  J. — 1  told  the  counsel  I  thought  that  evidence, 
if  adduced,  would  not  constitute  a  valid  defence,  as  it  could 
not  put  an  end  to  the  plaintiff's  claim  or  possession,  under 
his  bond  from  the  same  person,  which  had  continued  for 
more  than  seven  years. 

I  still  incline  to  think  that  the  verdict  should  not  be 
disturbed. 

Rule  discharged. 


Regina  v.  Crooks. 

Information. 

A  criminal  information  must  be  signed  by  the  master  of  the  crown  office. 

An  information  was  filed  against  the  defendant  at  the 
instance  of  Sir  A.  Macnab  for  a  libel,  and  the  defendant 
applied  to  set  aside  the  whole  of  the  proceedings,  including 
the  information  itself.  It  was  admitted  that  a  part  of 
the  proceedings — namely,  the  process — was  irregular,  and 
should  be  set  aside  for  want  of  the  recognizance  required  by 
4&5W.  &  M.  ch.  IS,  sec.  2 ;  but  it  was  contended  the  infor- 
mation was  also  irregular  and  ought  to  be  set  aside.  On  the 
other  side  it  was  insisted  it  was  irregular,  because  it  was 
not  signed  by  the  clerk  of  the  crown  in  whose  name  il  was 
filed.  The  only  question  was,  whether  it  should  be  signed 
by  that  officer. 

Per  Cur. — In  Com.  Dig.  title  "  Information"  A.  2,  it  is 
stated,  "  the  clerk  of  the  crown  ought  not  to  set  his  hand 
to  an  information  without  examining  the  cause."  Style's 
Prac.  Register  270  is  cited  as  authority  for  this  position. 
In  Gude's  Prac.  120,  speaking  of  this  kind  of  information, 
he  says,  "  the  information  must  be  signed  by  the  master  of 
the  crown  office ;  it  is  then  put  upon  the  file  kept  for  the 
purpose." 

These  authorities  seem  to  shew  that  the  practice  is  for 
the  clerk  of  the  crown,  or  master  of  the  crown  office,  to  sign 
the  information  before  it  is  filed.  We  think  the  rule  must 
be  made  absolute. 

Rule  absolute. 
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Brown  v.  Hirley  et  al. 

Libel — Joint-publication. 

A  joint  action  may  be  maintained  against  several  persons  for  the  joint 
publication  of  a  libel. 

This  was  an  action  on  the  case  for  publishing  a  libel  in 
a  newspaper  of  which  Hirley  was  the  proprietor,  and  Mc- 
Donell,  the  other  defendant,  was  the  editor.  A  verdict  was 
given  for  the  plaintiff,  which  the  defendants  moved  to  set 
aside,  and  to  have  a  new  trial.  There  were  two  points  to  be 
considered  :  1st — Whether  a  joint  action  for  the  publication 
of  a  libel  could  be  sustained  against  two  or  more  defendants 
2ndly,  Whether  there  was  evidence  before  the  jury  from 
which  they  could  legally  infer  a  joint  publication  of  the 
libel  stated  in  the  declaration  in  this  case. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

We  think  there  is  no  doubt  that  two  or  more  persons 
cannot  be  jointly  sued  in  an  action  for  verbal  slander;  for 
in  legal  consideration  it  is  an  act  which  cannot  be  commit- 
ted by  several  persons,  and  must  be  considered  the  separate 
tort  of  each  person  who  spoke  the  words,  and  for  which 
separate  actions  only  can  be  brought — 1  Rol.  Ab.  781, 
Cro.  Jac.  647,  1  Bulstr.  15. 

In  the  instance  of  written  slander,  or  libel,  the  law  holds 
a  different  course,  and  permits  the  plaintiff  to  make  all  who 
participated,  either  openly  or  by  secret  instigation,  in  pub- 
lishing  the  libel,  joint  defendants  in  the  action.  It  was 
remarked  by  the  court  in  5  Mod.  167,  "  If  one  reports  and 
another  writes  a  libel,  and  a  third  approves  what  is  written, 
they  are  all  makers  of  it ;  for  all  persons  who  concur  and 
shew  their  assent  or  approbation  to  do  an  unlawful  act  are 
guilty."  This  doctrine  was  recognized  afterwards  in  the 
case  of  Rex  v.  Bendeld  et  al.  (Burr.  980),  where  the  court  of 
King's  Bench  decided  that  an  information  would  lie  against 
several  persons  for  a  misdemeanor  in  jointly  publishing  a 
libellous  song. 

Upon  these  and  other  authorities  we  think  a  joint  action 
may  be  brought  against  several  persons  for  publishing  a 
libel.  * 
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With  respect  to  the  second  point,  we  think  a  prima 
Jacie  case .  was  made  out  sufficient  to  warrant  the 
finding  of  the  verdict,  by  the  testimony  of  one  Hager- 
man,  a  witness  called  on  the  part  of  the  plaintiff,  who 
worked  in  the  printing  office  of  the  defendants  at  the 
time  the  newspaper  was  printed  which  contained  the  libel, 
and  who  stated  in  his  testimony  that  the  same  paper  was 
printed  and  circulated  with  the  knowledge  and  by  the  desire 
of  the  defendants. 

The  defendants  had  a  right  to  meet  and  explain  this 
evidence  by  other  testimony  exculpatory  of  their  conduct, 
but  as  they  did  not  do  so  it  must  be  presumed  it  was  not  in 
their  power,  and  therefore  the  case  made  out  by  the  plaintiff 
remains  untouched. 

We  think  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


Bradbury  v.  Holton. 

Bill  of  exchange — Commission — Usury. 

A  commission  of  2\  per.  cent  on  drawing  and  accepting  bills  of  exchange  is 
usurious,  and  will  not  be  allowed. 

A  verdict,  was  taken  for  the  plaintiff  for  £105  lis.  Qd. 
subject  to  be  reduced  to  £44  2s.  6d.  if  the  court  was  of  the 
opinion  that  the  plaintiff  was  not  legally  entitled  to  2|  per 
cent,  commission  on  the  amount  of  his  acceptances  and 
advances  to  the  defendant. 

Per  Cur. — If  it  was  proved  at  the  trial  that  the  plaintiff 
had  been  put  to  extra  expense,  or  had  been  subjected  to 
extraordinary  trouble,  and  that  it  was  the  usage  of  mer- 
chants to  charge  2-|  per  cent,  under  such  circumstances,  it 
would  have  been  a  proper  question  for  the  jury  to  decide 
whether  the  charge  was  a  bond  fide  claim  for  such  expense 
and  trouble,  or  merely  a  colorable  transaction  to  cover 
usury. 

As  the  question  stands,  unaccompanied  by  any  explana- 
tory facts  or  circumstances,  we  think  the  charge  of  %\  per 
cent,  is  not  warranted  by  law,  and  that  the  verdict  must  be 
reduced  to  the  lesser  sum. 
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BURNHAM  V.  CROAT  ET  AL. 

-Principal  and  surety.  % 

A  surety  cannot  sue  a  co-surety  jointly  with  the  principal,  for  the  amount  of 
a  debt  of  the  principal  which  the  surety  has  been  obliged  to  pay. 

This  was  an  action  of  assumpsit  in  which  the  plaintiff 
sought  to  recover  the" sum  of  £79  lis.  9d.  of  the  defendants, 
as  money  paid  to  their  use.  The  principal  facts  of  the  case 
were  the  following : 

Thomas  Ghoat,  one  of  the  defendants,  made  a  note  to  Jacob 
Choat,  the  other  defendant,  who  indorsed  it  to  the  plaintiff, 
who  indorsed  it  to  the  Bank  of  Upper  Canada.  Thomas 
Choat  was  indebted  to  the  plaintiff  in  the  amount,  and  the 
note  was  negotiated  with  the  Bank  to  raise  the  money. 
Jacob  Choat  was  therefore  the  surety  of  Thomas  Choat. 

The  counsel  for  the  defendants  objected  at  the  trial  that 
a  joint  action  could  not  be  sustained  against  them  at  the 
suit  of  the  plaintiff,  under  the  facts  of  the  case,  and  the 
point  was  reserved  for  the  opinion  of  this  court. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

It  appears  to  us  it  was  an  accommodation  on  the  part  of 
the  plaintiff  and  Jacob  Choat  to  raise  money  for  Thomas 
Choat  the  debtor.  The  note  was  not  paid  at  maturity,  and  the 
two  Choats  and  the  plaintiff  were  sued  by  the  Bank,  and  a 
judgment  was  recovered  against  them.  A  writ  of  Fi.  Fa. 
was  sued  out  against  all  of  them,  and  the  whole  amount 
was  levied  against  the  plaintiff  alone. 

In  contribution  among  sureties,  each  one  is  liable  in  law 
for  an  adequate  proportion  of  the  whole  sum,  although  one 
of  the  securities  may  be  insolvent— 2  B.  &  P.  268  ;  in  equity 
it  is  otherwise,  and  the  solvent  sureties  must  contribute  in 
proportion  to  their  number,  considering  the  insolvents,  when 
there  are  any,  as  no  persons. 

Thomas  Choat  is  the  person  for  whose  use  Jacob  Choat 
and  the  plaintiff  indorsed  the  note,  and  he  is  therefore 
primarily  answerable  to  the  plaintiff  for  the  whole  amount, 
as  money  paid  to  his  use  by  the  plaintiff ;  but  Jacob  Choat 
is  only  liable  for  one  half  of  the  amount,  which  may  be 
recovered  from  him  by  the  plaintiff  in  the  character  of  a 
co-surety  for  Thomas  Choat. 
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We  think  it  clear  that  two  sureties  cannot  be  sued  for 
contribution  jointly  by  a  third  party,  because  each  one  is 
severally  liable  for  his  own  proportion,  and  not  for  that  of 
another  surety. 

The  surety  of  a  third  person  also  cannot  be  sued  by 
another  surety  of  the  same  person  jointly  with  such  third 
person,  because  the  surety  is  only  liable  in  contribution  to  a 
co-surety  for  a  proportionate  part  of  the  whole  sum  ;  but  if 
he  should  be  sued  jointly  with  the  principal,  and  judgment 
recovered  against  them,  the  surety  would  be  liable  to  have 
the  whole  amount  levied  on  him. 

The  surety  is  liable  on  a  different  rule  of  law  to  a 
co-surety  from  that  by  which  the  principal  is  liable  ;  and 
in  a  different  proportion  as  to  the  amount. 

We  therefore  think  the  verdict  should  be  set  aside,  and  a 
nonsuit  entered. 

Rule  absolute. 


Daily  v.  Stevenson  et  al. 

Pleading — Request. 

Where  no  time  is  limited  for  the  doing  of  an  act,  it  must  be  done  in  a  reason- 
able time,  and  a  special  request  must  be  averred,  but  the  statement  of  a 
general  request  -will  be  sufficient  after  verdict. 

This  was  an  action  of  covenant  on  an  indenture  of  lease, 
executed  between  the  parties.  The  defendant  pleaded  non 
est  factum,  and  performance  of  the  covenant,  according  to 
the  intent  of  the  deed,  on  which  the  plaintiff  took  issue,  and 
the  cause  was  tried  at  the  last  assizes  for  the  District  of 
Prince  Edward,  when  the  plaintiff  recovered  £25,  as 
damages  on  the  breach  stated  in  the  declaration. 

The  defendant  moved  in  arrest  of  judgment,  assigning 
for  cause,  that  there  was  no  specific  time  stated  in  the 
declaration  for  finishing  the  house  mentioned  in  the  deed, 
nor  was  there  any  time  stated  in  the  declaration  ;  and,  from 
the  nature  of  the  covenant,  the  defendant  had  the  whole  of 
the  time  for  which  the  lease  continued  to  perform  the  cove- 
nant declared  on. 

5  B  VOL.  IV. 
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The  plaintiff  leased  certain  premises  in  the  town  of  Picton 
to  the  defendants  for  the  term  of  ten  years,  from  the  first 
day  of  May,  1837,  at  the  yearly  rent  of  £40,  by  indenture. 
The  deed  recited  that  the  plaintiff  had  made  a  written 
agreement  with  one  Converse  to  build  a  house  on  the  demised 
premises,  and  to  finish,  in  the  manner  therein  mentioned, 
by  the  1st  clay  of  June,  1S38  ;  and  that  the  plaintiff  was  to 
pay  Converse  the  stipulated  price  for  the  work  in  advance  ; 
and  that  he  had  paid  him.  The  defendants  then  agreed  on 
their  part,  in  the  indenture  of  lease,  to  superintend  the 
finishing  of  the  work  by  Converse,  and  at  the  same  time 
covenanted  with  him  that  if  Converse  should  fail  to  finish  the 
house  at  the  time  and  in  the  manner  he  promised,  they  would 
do  it.  The  declaration  stated  a  clause  in  the  indenture  of 
lease  which  permitted  the  plaintiff  to  re-enter  and  take  pos- 
session of  the  demised  premises  in  case  the  defendants, 
when  the  rent  was  due,  neglected  to  pay  it  for  sixty  days  after 
demand,  and  to  hold  the  premises  as  if  the  lease  had  never 
been  made. 

The  plaintiff  in  his  declaration  averred  that  Converse  did 
not  finish  the  house  according  to  his  agreement,  but  wholly 
failed  to  do  so,  and  that  the  defendants  (although  often 
requested  so  to  do)  had  not  finished  the  house  for  him. 

Per  Cur. — A  general  promise  to  do  a  specific  act,  with- 
out stating  a  certain  time  for  performance,  is  considered,  in 
law  as  a  promise  to  do  the  act  in  a  reasonable  time — 3  C. 
&  P.  178 — and  a  special  request  should  be  averred  in  such 
a  case  and  proved  ;  but  if  a  general  request  is  stated,  as  in 
this  case,  it  is  clearly  good  after  verdict,  and,  according  to 
the  latest  cases,  would  also  be  good  on  general  demurrer, 
but  not  on  special  demurrer— 10  East  559,  365 ;  2  D.  &  R.  55. 

The  rule  to  arrest  the  judgment  should  be  discharged. 
The  amount  of  damages  assessed  by  the  jury  has  not  been 
objected  to.    We  take  it  for  granted  it  is  unobjectionable. 

Rule  discharged. 
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Doe  Auldjo  v.  Hollister. 

Judgment — Lien  on  lands — Priority  of  title. 

Lauds  are  bound  oDly  from  the  delivery  of  the  writ  against  them  to  the 

sheriff,  and  a  judgment  is  no  lien  upon  them. 
A  purchaser  at  sheriff's  sale  of  lands  sold  on  an  execution  against  a  devisee 

takes  in  preference  to  a  purchaser  on  a  subsequent  execution,  though 

prior  judgment,  against  the  executors  of  the  testator. 

A  consent  rule  was  obtained  in  this  case,  submitting  the 
following  special  case  of  facts  for  the  opinion  of  this  court, 
and  it  was  thereby  agreed  between  the  parties  that  a  judg- 
ment of  nolle  prosequi  for  the  defendant  or  confession  for 
the  plaintiff  should  be  entered,  as  the  case  might  be,  imme- 
diately after  the  decision,  as  the  court  might  think  fit. 

The  case  on  the  part  of  the  plaintiff  was  this: 

Judgment  was  entered  up  against  John  Barnhart  and 
William  George  Barnhart,  executors  of  George  Barnhart,  in 
favor  of  William  Maitland,  George  Auldjo,  George  Garden 
and  William  Maitland  the  younger,  in  1S2S. 

Judgment  was  revived  by  scire  facias  as  follows,  reciting 
the  death  of  George  Garden  in  1828. 

First  Scire  Facias,  returnable  1st  Michaelmas  Term, 
1833;  returned  nihil. 

Second  Scire  Facias,  returnable  1st  Hilary  Term,  1843  ; 
returned  nihil. 

Judgment  was  entered  thereon  on  the  14th  day  of  Febru- 
ary, 1834,  4  William  IV.  as  of  Hilary  Term. 

An  execution  against  goods  was  issued  on  this  judgment 
containing  also  the  name  of  George  Garden ;  returned  24th 
February,  1834,  nulla  bona. 

An  execution  against  the  lands  issued  24th  February, 
1834,  returnable  in  1835,  also  retaining  the  name  of  George 
Garden,  to  the  sheriff  of  the  Eastern  District ;  and  upon  this 
Fi.  Fa.  the  sheriff  sold  the  west  half  of  lot  No.  19  in  the  first 
concession  of  Cornwall  to  the  lessor  of  the  plaintiff,  and 
conveyed  to  him,  as  being  the  property  of  George  Barnhart 
deceased,  which  it  was  admitted  to  be. 

The  defendant's  case  was  the  following : 

George  Barnhart,  mentioned  in  the  case  of  the  lessor  of 
the  plaintiff,  died  about  the  year  1811,  having  devised,  by 
his  will  dated  2nd  March,  1811,  and  duly  executed,  the 
land  in  question  to  his  son  Charles  Barnhart :  the  will  was 
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registered  on  the  6th  of  June,  1811.  After  the  death  of  the 
said  George  Barnhart,  on  the  23rd  of  December,  1831,  as  of 
Michaelmas  Term,  4  William  IV.,  John  Hollisler,  the 
defendant,  recovered  a  judgment  against  the  said  Charles 
Barnhart  for  £383  10s.  2d.  On  the  24th  of  December,  of 
of  the  same  year,  a  writ  of  Fi.  Fa.  was  issued  against  the 
goods  of  the  said  Charles  Barnhart,  directed  to  the  sheriff 
of  the  Home  District,  and  on  the  5th  day  of  January, 
1832,  a  testatum  writ  of'  Fi.  Fa.  issued  to  the  sheriff  of  the 
Eastern  District  against  the  goods  of  the  said  Charles 
Barnhart.  Both  writs  of  Fi.  Fa.  were  returnable  the  first 
day  of  Hilary  term  then  next,  and  both  were  returned  nulla 
bona  ;  and  on  the  8th  day  of  March,  1832,  a  testatum  writ 
of  Fi.  Fa.  was  issued  against  the  lands  of  the  said  Charles 
Barnhart,  directed  to  the  sheriff  of  the  Eastern  District, 
returnable  on  the  first  day  of  Easter  Term,  1833.  On  the 
25th  day  of  March,  1S33  the  land  in  question  was  regu- 
larly sold  by  the  sheriff  of  the  Eastern  District,  under  the 
said  judgment  and  writ  of  Fi.  Fa.,  and  purchased  by  George 
J.  Jarvis,  of  Cornwall,  in  the  said  Eastern  District,  Esquire, 
and  a  conveyance  was  duly  executed  to  him  by  the  said 
sheriff,  bearing  date  the  25th  day  of  March,  1833.  The 
defendant  held  under  the  said  George  J.  Jarvis. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

The  only  question  for  the  decision  of  the  court  in  this  case 
is,  whether  lands  are  bound  for  the  purpose  of  sale  under 
the  5  Geo.  II.  ch.  7,  by  the  entry  of  final  judgment,  or  by  the 
delivery  of  the  writ  of  Fi.  Fa.  against  them  to  the  sheriff,  as 
in  the  case  of  goods  and  chattels. 

This  point  has  already  been  determined  in  two  cases  by 
this  court — namely,  in  Doe  ex  dem.  Clark  et  al.  v.  Upde- 
grove  et  al.,  and  in  the  case  of  Doe  ex  dem.  Mcintosh  v. 
McDonell  (IV  0.  S.  195.) 

The  court  was  of  opinion  in  both  instances  that  lands  are 
not  bound  by  the  entry  of  final  judgment  for  the  purpose  of 
sale  under  that  statute,  but  by  the  delivery  of  the  writ  of 
Fi.  Fa.  to  the  sheriff,  as  in  the  case  of  goods  and  chattels. 

According  to  the  agreement  of  the  counsel  on  both  sides, 
a  judgment  of  nolle  prosequi  must  therefore  be  entered  for 
the  defendant. 


m'lean  v.  graham. 
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Fisher  v.  Patton  et  al. 

Arrest — Discharge  of  one  of  two  joint  defendants. 

The  discharge  of  one  of  two  defendants  in  execution  on  a  joint  judgment 
operates  as  a  discharge  of  both. 

Motion  to  discharge  the  defendant  Patton.  Both  defend- 
ants were  arrested  on  a  Ca.  Sa.  on  a  joint  judgment  against 
both.  The  plaintiff  discharged  Daniel,  the  other  defendant, 
from  the  arrest. 

Per  Cur. — We  think  the  discharge  of  one  joint  contrac- 
tor from  the  Ca.  Sa.  discharges  the  debtor  so  discharged, 
so  that  he  cannot  afterwards  be  arrested.  It  operates  as  a 
release  to  him,  and  must  have  the  same  effect  as  regards 
both— 2  Leon.  260,  Styles  387,  6  T.  R.  325,  2  Moore  235. 

Rule  absolute. 


McLean  v.  Graham. 

Trover —  Conversion — Demand. 

Where  a  demand  is  necessary  in  trover  to  prove  a  conversion,  if  it  be  verbal, 
the  answer  must  be  positive  ;  and  where  a  verbal  demand  was  made  on 
the  defendant  while  driving  at  a  distance  from  his  house,  where  the  pro- 
perty demanded  was,  and  no  answer  was  returned, 

Held,  no  evidence  of  a  conversion. 

This  was  an  action  of  trover,  in  which  the  plaintiff  recov- 
ered a  verdict  for  £25,  and  a  rule  nisi  was  granted  to  set  it 
aside  as  being  against  evidence.  It  was  objected  that  the 
evidence  did  not  shew  that  the  defendant  ever  had  the 
goods  in  his  possession. 

When  the  goods  were  demanded  of  the  defendant  he 
was  driving  along  the  street  in  a  waggon,  a  mile  from  his 
house,  where  it  was  said  the  goods  had  been  taken  and 
left  by  a  third  person.  The  defendant  kept  driving  forward 
and  returned  no  answer ;  he  merely  nodded  his  head  and 
remained  silent. 

Per  Cur. — Where  a  verbal  demand  is  personally  made, 
the  refusal  must  be  absolute  and  positive,  and  not  merely 
evasive. — 4  Rep.  157.  The  plaintiff  should  have  made  the 
demand  at  the  defendant's  house,  either  verbally,  or  by 
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leaving  a  written  demand,  if  he  could  not  find  him  at  home. 
A  written  demand  left  in  that  way  is  sufficient,  without  an 
absolute  refusal. — 1  Rep.  22,  Gow.  69. 

The  rule  must  be  made  absolute,  on  payment  of  costs. 


Steeeins  v.  O'Grady  et  al. 

Bond  to  the  limits. 

In  a  declaration  on  a  bond  to  the  limits,  an  averment  that  the  Justices  in 
Quarter  Sessions  assigned  limits  to  the  gaol  is  sufficient  on  general 
demurrer,  and  the  bond  is  not  avoided  altogether  because  part  of  the 
condition  is  contrary  to  the  statute. 

The  plaintiff,  as  assignee  of  the  sheriff  of  the  Home  Dis- 
trict, brought  an  action  of  debt  on  a  bail-bond  for  the  limits 
of  the  gaol  in  the  city.  The  declaration  stated  in  substance 
that  on  the  3rd  day  of  August,  1836,  the  sheriff  arrested  James 
King  on  an  alias  capias  at  the  suit  of  the  plaintiff,  and 
allowed  him  the  use  and  benefit  of  the  limits  assigned, 
marked  and  established  to  the  gaol  of  the  Home  District 
by  the  justices  of  the  peace  in  and  for  the  said  district  in 
general  quarter  sessions  assembled,  according  to  law,  by 
permitting  him,  the  said  James  King,  to  go  at  large,  upon 
and  within  the  said  limits  as  aforesaid  ;  and  took  bail  and 
security  that  he,  the  said  James  King,  should  not,  at  any 
time  during  his  confinement  under  and  by  virtue  of  the 
said  writ,  at  the  suit  of  the  said  plaintiff,  go  and  remove 
beyond  the  said  limits ;  and  on  that  occasion  the  defen- 
dants, on  the  day  and  year  aforesaid,  at  Toronto,  by  their 
certain  bond,  did  acknowledge  themselves  to  be  firmly 
bound  to  the  said  sheriff  in  the  penal  sum  of  one  hundred 
and  twenty  pounds,  to  be  paid  to  the  said  sheriff  or  his 
assignee,  with  a  certain  condition  underwritten,  that  if 
the  said  James  King,  being  in  execution  on  the  said  writ, 
did  and  should  during  his  confinement  on  the  said  writ 
remain  within  the  limits  prescribed  for  the  gaol  of  the 
Home  District  aforesaid,  and  should  not  during  his  confine- 
ment go  or  remove  beyond  the  same,  &c,  or,  in  the  event 
of  the  said' James  King,  at  any  time  during  such  his  con- 
finement, going  or  removing  beyond  the  said  limits  so  pre- 
scribed as  aforesaid,  if  the  defendants,  or  either  of  them 
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did  well  and  truly  pay  the  said  sheriff  the  sum  of  £63  12s. 
together  with  all  fees,  interest  and  damages  that  might  accrue 
thereon,  then  the  said  obligation  to  be  null  and  void,  &c. 

To  this  declaration  the  defendants  filed  a  general 
demurrer  ;  and  on  the  argument  contended  that  the  bail 
bond  was  void — 1st.,  because  the  justices  in  Quarter  Ses- 
sions assembled  had  no  authority  to  assign  limits  to  the 
gaol. — 2ndly,  that  the  condition  of  the  bond  required  more 
to  be  paid  than  the  debt,  interest  and  costs  due  by  James 
King. — 3rdly,  that  the  breaches  were  insufficiently  assigned. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

By  S  &  9  Wm.  III.  ch.  17,  sec.  the  sheriff,  &c,  is 

directed  not  to  allow  prisoners  in  execution  to  go  beyond 
the  prison,  on  the  rules  of  the  same.  By  1 1  Geo.  IV. 
ch.  3,  sec.  2,  the  justices  of  the  peace  in  General  Quarter 
Sessions  shall  assign  and  mark  as  limits  to  the  gaol  * 
not  more  than  16  'acres  of  ground  contiguous  to  the  gaol, 
and  after  the  establishment  of  the  limits  it  shall  be 
lawful  for  debtors  to  be  and  remain  on  such  limits  with- 
out subjecting  the  sheriff  to  an  action  of  escape.  By  4 
Wm.  IV.  ch.  10,  sec.  1,  the  limits  of  gaols  in  towns  are 
made  co-extensive  with  the  limits  of  the  towns.  By  section 
3rd.,  the  extension  of  the  gaol  limits  shall  not  make  void 
any  security  theretofore  given  for  the  limits  before  estab- 
lished, but  such  security  shall  extend  to  the  new  limits. 
If  a  bond  be  given  with  a  condition  to  do  several  things, 
and  only  some  of  them  are  against  law,  the  bond  shall  be 
good  as  to  the  doing  of  the  things  agreeable  to  law,  and 
only  void  as  to  those  against  law — Hob.  12,  1  Ven.  237, 
2  Ld.  Raym.  1456 — that  is,  the  common  lawr;  but  it 
is  altogether  void,  if  part  be  against  the  statutory  law. — 
Hob.  13,  Zwyne's  case  (3  Co.  82-3),  5  Taunt.  727,  4  M. 
&  S.  66,  6  Bro.  P.  C.  31. 

When  the  justices  of  the  peace  assigned  limits  to  the  gaol  of 
the  district  in  this  city  does  not  appear  by  the  declaration, 
nor  does  the  extent  of  such  limits  appear ;  but,  as  the  defend- 
ants contend  that  they  assigned  limits  when  they  had  no 
authority  to  do  so,  it  must  be  presumed  they  assigned  them 
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since  the  passing  of  the  statute  4  Wm.  IV.  ch.  10,  because 
they  had  authority  before  that  time,  by  11  Geo.  IV.  ch.  3, 
to  assign  gaol  limits,  which  authority  the  4  Wm.  IV.  abro- 
gated. If  the  justices  in  General  Quarter  Sessions  have 
assigned  limits  to  the  district  gaol  since  that  statute,  it  was 
an  act  of  supererogation  ;  but  as  the  4  Wm.  IV.  ch.  10  is  a 
public  act,  it  must  be  presumed  the  justices  took  official 
notice  of  it,  and  assigned  the  same  limits  as  that  act  pre- 
scribes. With  respect  to  the  second  objection — "that  the 
condition  of  the  bond  requires  more  to  be  paid  than  the 
debt,  interest  and  costs  due  by  James  King,"  it  appears  to 
us  there  is  nothing  tangible  in  it.  The  court  cannot  take 
judicial  notice  of  the  exact  amount  of  the  sheriff's  costs ; 
if  he  take  too  much  the  defendants  have  their  remedy 
against  him  at  law. 

We  also  think  there  is  nothing  in  the  third  objection — "that 
the  breaches  are  insufficiently  assigned ;"  and  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff  on  demurrer. 


Thankful  Cole  v.  George  Cole  and  Abel  Cole  Execu- 
tors or  Isaac  Cole,  deceased. 

Devise — Ademption. 

Where  a  testator  had  bound  himself  by  bond  to  pay  to  his  mother,  £12 10s.  Od. 

annually,  and  devised  part  of  his  lands  to  his  brothers  on  condition  that 

they  should  pay  to  his  mother  £12  10s.  Od.  per  annum,  and  pay  all  his 

just  debts),  and  made  them  his  executors — 
Held,  that  at  law  the  legacy  could  not  be  considered  as  a  satisfaction  of  the 

annuity  on  the  bond,  and  that  the  mother  was  entitled  to  both. 

This  was  a  special  case,  in  which  the  facts  were  stated 
by  the  attorney  and  counsel  of  the  parties  after  issue  was 
joined  in  the  cause,  under  the  authority  of  the  7th  Wm.  IV. 
ch.  3,  sec.  17,  in  order  that  the  court  should  express  an  opin- 
ion on  the  case,  and  by  which  the  parties  agreed  to  abide 
and  adopt  the  proper  proceedings  to  carry  it  into  effect. 

The  question  arose  on  the  construction  of  a  will.  It 
appeared  that  the  testator,  Isaac  Cole,  and  one  Jonathan 
Fulford,  by  their  joint  bond,  dated  the  12th  day  of  May, 
1824,  became  bound  to  one  Adam  Cole  and  the  plaintiff, 
Thankful  Cole,  his  wife,  (the  father  and  mother  of  the  tes- 
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tator),  in  the  penal  sum  of  £400,  binding  themselves,  their 
heirs,  executors  and  administrators,  for  the  payment  of  the 
same,  which  bond  was  conditioned  for  the  payment,  by  the 
testator,  of  £4  10s.  0d.,  to  the  said  Adam  Cole  and  the 
plaintiff,  his  wife,  on  the  10th  day  of  March  in  each  year 
after  the  date  of  the  obligation,  till  the  10th  day  of  March, 
1831,  if  Adam  Cole,  or  the  plaintiff,  should  live  so  long; 
and  the  sum  of  £12  10s.  0d.,  on  the  10th  of  March,  1831, 
and  the  like  sum  on  the  10th  of  March  in  every  succeeding 
year  during  the  joint  lives  of  Adam  Cole  and  his  wife,  or 
of  the  life  of  the  plaintiff.  In  the  year  1832,  Adam  Cole 
and  his  wife,  the  plaintiff,  brought  an  action  of  debt  against 
the  testator  and  Fulford,  and  recovered  a  judgment  for  the 
amount  of  £400,  the  penalty  of  the  bond  against  them,  and 
levied  by  writ  of  Ft.  Fa.,  £24  8s.  10d.,  being  the  amount 
of  the  instalments  then  due,  together  with  costs  and  inci- 
dental expenses  on  that  judgment. 

Adam  Cole  died  in  August,  1832  ;  Jonathan  Fulford 
died  in  December,  1833;  and  Isaac  Cole,  the  testator,  died 
in  August,  1836,  after  he  had  made  and  published  his  last 
will  and  testament,  bearing  date  the  8th  day  of  May,  1836, 
and  attested  by  three  witnesses  ;  in  which,  among  other 
bequests  and  devises,  were  the  following — namely:  t{2ndly, 
all  my  honest  debts  to  be  paid  by  my  executors.  3rdly, 
I  give  and  bequeath  to  my  beloved  wife  during  her 
natural  life,  the  one-third  of  all  my  real  estate,  and  also 
the  one-third  part  of  all  my  personal  property  that  I  may  be 
possessed  of  at  my  decease,  after  all  of  my  lawful  debts 
are  paid  by  my  executors." 

The  testator  then  devised  certain  parcels  of  land,  in  fee, 
to  his  brothers  George  Cole  and  Abel  Cole,  and  then  sub- 
joined the  following  condition  : — "  I  do  give  and  devise  to 
m  brothers  George  and  Abel,  on  this  express  condition, 
that  they  pay  or  cause  to  be  paid  to  my  and  their  mother, 
the  widow  of  my  father  the  late  Adam  Cole,  the  sum  of 
fifty  dollars  per  annum  during  her  natural  life,  and  also  all 
my  honest  debts  that  may  be  due  my  creditors  at  my 
decease." 

He  then  appointed  George  and  Abel  Cole  his  executors. 

5  c  VOL.  IV. 
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The  testator  paid  all  the  instalments  due  on  the  bond  up  to 
the  10th  day  of  March,  1836,  and  the  plaintiff  had  received 
from  the  defendants,  George  and  Abel  Cole,  the  sum  of 
£12  10s.  0d.,  under  and  by  virtue  of  the  will  of  the  testator, 
ever  since  that  time.  The  defendants  contended  that  the 
intention  of  the  testator  in  his  will  was,  that  the  payment 
of  the  fifty  dollars  a  year  to  the  plaintiff,  under  the  will, 
should  be  in  full  satisfaction  of  the  fifty  dollars  which 
would  become  due  to  the  plaintiff  on  the  10th  day  of 
March  in  every  year  during  her  life.  The  plaintiff,  on  the 
other  hand,  contended  that  the  fifty  dollars  a  year,  which 
the  testator  directed  in  his  will  to  be  paid  to  her  annually 
by  the  devisees  of  a  certain  part  of  his  real  estate,  was 
intended  as  a  voluntary  legacy  to  her,  and  not  as  a  satisfac- 
tion of  the  debt,  which  would  thereafter  fall  due  to  her, 
according  to  the  condition  of  the  bond  and  the  exigency  of 
the  payment  entered  upon  it.  The  instalment  on  the  bond 
which  became  due  on  the  10th  of  March,  1836,  was 
paid ;  an  instalment  fell  due  on  the  10th  of  March, 
1837,  and  another  one  on  the  10th  of  March,  1838,  and  the 
plaintiff  had  sued  out  a  writ  of  Sci.  Fa.,  calling  on  the 
defendants  to  shew  cause  why  execution  should  not  issue 
in  her  favour  to  levy  the  amount  of  both  of  them.  The 
defendants  had  paid  the  fifty  dollars  a  year  under  the  will 
to  their  mother  the  plaintiff,  and  pleaded  to  the  Sci.  Fa. 
a  payment  of  the  two  instalments  before  stated  as  due  on 
the  bond,  and  relied  on  proof  of  the  payment  under  the  will 
to  support  their  plea  of  payment  on  the  bond,  alleging  that 
the  testator,  Isaac  Cole,  intended  that  the  payment  of  the 
fifty  dollars  a  year  to  his  mother,  as  directed  by  the  will? 
should  satisfy  each  yearly  instalment  as  it  should  become 
due  on  the  bond. 

The  question  for  the  court  to  determine  was  this,  whether 
the  bequest  in  the  will  of  Isaac  Cole  to  his  mother  of  fifty 
dollars  a  year  during  her  life,  was  to  be  construed  as  a  satis- 
faction of  the  plaintiff's  legal  claim  on  the  judgment  enter- 
ed on  the  bond. 
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Sherwood,  J.,  delivered  the  judgment  of  the  court. 

It  appears  1o  be  a  general  rule  established  in  equity,  that 
a  legacy  given  by  a  debtor  to  his  creditor,  which  is  equal 
to  or  greater  than  the  debt,  shall  be  considered  a  satisfac- 
tion of  the  debt.— 1  P.  W.  409  ;  2  ib.  132  ;  3  ib.  353  ;  1 
Ves.  126.  This  is  only  a  rule  of  construction,  however, 
and  it  has  often  been  set  aside  where  the  circumstances  to 
be  collected  from  the  will  are  sufficient  to  repel  any  such 
presumption.  The  following  exceptions  to  the  rule,  among 
others,  seem  to  be  fully  established — namely  :  First,  if  the 
legacy  be  less  than  the  debt,  it  shall  never  be  considered 
as  a  part  payment  or  satisfaction  of  it. — 1  Ves.  263,  Pre. 
Chan.  384.  Secondly,  the  legacy  is  no  satisfaction,  if  it  be 
conditional.— 2  Salk.  508;  2  Atk.  300,  491;  2  P.  W. 
555  ;  1  Ves.  519.  Thirdly,  a  legacy  shall  not  be  held  to  be 
a  satisfaction  of  a  debt  or  covenant,  unless  it  be  equally 
beneficial  in  amount  and  certainty  with  the  debt  or  duty 
contracted  for  by  the  debtor. — Pre.  Chan.  236  ;  2  Vern. 
478;  2  Atk.  300;  3  Atk.  96;  1  Bro.  Ch.  Rep.  129  ;  ib. 
295;  2  Ves.  635;  1  P.  W.  409,  note  1,  and  324;  2  P. 
W.  614;  1  P.  W.  299.  Fourthly,  where  there  is  an  ex- 
press direction  contained  in  the  will  for  payment  of  both 
debts  and  legacies,  the  court  will  infer  from  that  circum- 
stance, that  the  testator  intended  both  debt  and  legacy  to 
be  paid.— -1  P.  W.  408 ;  3  Atk.  65  ;  3  Ves.  466,  529. 

We  think  the  bequest  in  4he  will  does  not  operate  as  a 
satisfaction  of  the  debt  which  will  yearly  become  due  on 
the  judgment,  according  to  the  condition  of  the  bond,  during 
the  life  of  the  plaintiff.  The  testator  might  have  had  that 
intention,  but  he  has  not  expressed  in  his  will  that  the  sum 
which  he  directed  to  be  paid  to  the  plaintiff  yearly  during 
her  life  should  be  in  satisfaction  of  the  debt  he  owed  her, 
and  therefore  the  case  must  be  determined  according  to  the 
rules  of  decision  in  other  analogous,  or  nearly  analogous, 
cases. 

The  plaintiff,  we  think,  could  have  no  recourse  on  the 
personal  estate  of  the  testator,  to  compel  payment  of  the 
legacy,  in  case  George  and  Abel  Cole,  the  devisees  of  ihe 
land  which  is  charged  with  the  payment  of  it,  should 
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neglect  or  refuse  to  pay  it,  because  the  legacy  is  expressly 
given  out  of  that  estate  and  no  other. — Amesburg  v.  Brown, 
(1  Ves.  '477).  The  lands  are  devised  to  them  by  the  testa- 
tor upon  the  express  condition  of  their  paying  this  legacy, 
as  well  as  all  the  debts  the  testator  owed  at  the  time  of  his 
decease  ;  if  the  condition  be  broken,  the  plaintiff  cannot 
enter  into  possession  of  the  estate.  The  plaintiff  has  a 
legal  remedy  both  against  the  real  and  personal  estate  for 
the  recovery  of  each  instalment  as  it  becomes  due  on  the 
judgment. 

As  the  legacy  is  not  so  certain  and  of  course  not  so  bene- 
ficial as  the  debt,  and  as  the  real  estate  is  made  liable  to 
the  payment  of  debts  as  well  as  the  legacy,  we  think  the 
cases  already  cited  under  both  these  heads  shew  that  the 
legacy  would  not  be  considered,  even  in  a  court  of  equity, 
as  an  ademption  of  the  instalments  annually  due  on  the 
bond. 

There  is  no  legal  interest,  debt  or  duty,  however,  created 
by  the  will  of  the  testator  in  favour  of  the  plaintiff  in  this 
cause  ;  if  she  has  any  claim  on  the  defendants  under  the 
will,  it  must  be  wholly  equitable  ;  in  consequence  of  the 
condition  annexed  to  the  devise  in  favour  of  the  defendants, 
they  may  be  considered  as  trustees  for  the  plaintiff,  and  if 
the  heir  at  law  entered  for  breach  of  the  condition,  he  mjght 
also  be  considered  in  the  same  character — 1  Atk.  483, 
1  Ves.  47,  423  ;  but  still  the  claim  of  the  plaintiff  is  in 
equity,  not  in  law.  Her  claim  on  the  judgment  is  a  legal 
claim,  and  a  court  of  law  is  bound  to  allow  it,  unless  some 
legal  objection  is  shewn  and  sustained.  She  has  a  right 
to  make  an  election,  unless  sustained  by  a  court  of  equity, 
and  we  consider  that  court  as  the  only  form  in  which  the 
question  whether  a  legacy  or  other  equitable  claim  should 
be  adjudged  an  ademption  of  a  legal  demand,  can  be  deci- 
ded. There  is  no  legal  interest  in  a  pecuniary  legacy,  and 
consequently  no  action  at  law  can  be  sustained  to  recover 
it,  and  therefore  it  cannot  be  adjudged  by  a  common  law 
court  as  a  satisfaction  of  a  legal  claim. — 5  T.  R.  690 ;  3 
East  120. 

We  think,  therefore,  that  the  plaintiff  has  a  legal  right  to 
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recover  ihe  two  instalments  due  on  the  bond  and  judgment, 
and  that  execution  should  be  awarded  for  the  amount. 

Judgment  for  the  plaintiff. 


Ashley  v.  Dundas. 

False  imprisonment. 

A  private  individual  cannot  arrest  on  suspicion  of  felony ;  he  must  show  a 
felony  committed. 

This  was  an  action  of  trespass  and  false  imprisonment. 
The  plaintiff  was  keeper  of  the  prisoners  confined  in  Fort 
Henry  in  the  Midland  District,  at  the  time  of  the  alleged 
grievance,  and  the  defendant  held  the  rank  of  lieutenant 
colonel  in  the  •army,  and  was  then  military  commandant  at 
Kingston  and  at  Fort  Henry'.  The  plaintiff  laid  his 
damages  at  £1000.  The  first  count  in  the  declaration 
alleged  that  the  defendant  seized  and  laid  hold  of  the 
plaintiff,  and  forced  and  compelled  him  to  go  into  a  certain 
dungeon,  or  guard-house,  and  kept  and  detained  him  there 
for  twenty-four  hours,  without  any  reasonable  or  probable 
cause,  and  contrary  to  the  laws  of  the  province  ;  whereby 
the  plaintiff  was  bruised  and  wounded,  and  greatly  pre- 
judiced in  his  credit  and  circumstances.  The  second  count 
was  for  an  assault  and  imprisonment,  and  the  third  count 
was  for  a  common  assault  and  battery. 

The  defendant  pleaded  the  general  issue,  and  two  special 
pleas ;  the  plaintiff  replied  to  the  special  pleas  de  injuria, 
and  the  cause  went  down  to  trial  at  the  last  assizes  for  the 
Midland  District,  when  the  plaintiff  recovered  a  verdict  for 
£200. 

The  defendant  obtained  a  rule  nisi  for  a  new  trial,  on 
the  grounds  of  the  verdict  being  against  law  and  evidence, 
and  for  excessive  damages. 

The  special  pleas  of  the  defendant  did  not  differ  in  the 
nature  of  the  defence  contained  in  them,  and  it  is  therefore 
only  necessary  to  state  the  substance  of  the  first,  for  the 
purpose  of  shewing  the  principal  facts  which  the  pleading 
rendered  it  incumbent  on  the  defendant  to  prove  in  order  to 
make  out  a  defence  to  the  action.  It  was  to  the  following 
effect :— 
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"  As  to  the  assaulting  and  imprisoning  the  plaintiff*  in  the 
first  count  of  the  said  declaration  mentioned,  the  defendant 
says  that,  before  and  at  the  time  in  the  said  declaration 
mentioned,  the  said  defendant  was  a  lieutenant-colonel  in 
the  army  of  her  Majesty,  and  the  officer  commanding  his 
Majesty's  forces  at  Kingston  and  Fort  Henry  in  the  Midland 
District ;  and  the  defendant  further  saith  that  before  the  said 
time,  by  certain  warrants  under  the  hand  and  seal  at  arms, 
of  his  excellency  Sir  George  Arthur,  lieutenant-governor 
of  the  province  of  Upper  Canada,  and  major-general  com- 
manding her  Majesty's  forces  therein,  directed  to  William 
Botsford  Jarvis,  Esq.,  sheriff  of  the  Home  District,  to  the 
sheriff  of  the  Midland  District,  and  to  the  officer  command- 
ing his  Majesty's  forces  at  Kingston,  thirteen  persons  who 
had  been   convicted  of  the  crime  of  high,  treason  were 
ordered  to  be  removed  by  the  sheriff  of  the  Home  District 
to  Kingston  in  the  Midland  District,  and  there  to  be  de- 
livered into  the  custody  of  the  sheriff  of  the  Midland  District, 
who  was  thereby  authorized  and  commanded  to  receive 
into  his  custody  the  bodies  of  the  said  persons,  and  safely 
keep  them  in  such  place  of  confinement  as  the  officer  of  his 
Majesty's  forces  commanding  at  Kingston  for  the  time 
being  might  assign  for  that  purpose  ;  and  the  said  officer 
so  commanding  at  Kingston  was  thereby  required  to  be 
aiding  and  assisting  the  said  sheriff  in  the  secure  keeping  of 
the  said  prisoners  for  the  offences  aforesaid,  until  they  should 
be  delivered  from  his  custody  by  due  course  of  law ;  and  the 
defendant  further  saith,  that  afterward  and  before  the  said 
time  when,  &c,  to  wit,  on  the  third  day  of  June  last,  the 
said  prisoners  were  delivered  by  the  sheriff  of  the  Home 
District  to  the  sheriff  of  the  Midland  District,  and  by  him 
placed  in  a  certain  room  in  prison  in  Fort  Henry,  for  safe 
keeping;  and  the  said  plaintiff  was  then  and  there  placed 
in  charge  of  the  said   prisoners,  by  the  said  sheriff  of 
the  Midland  District,  as  the   deputy,  or  gaoler  of  him 
the  said  sheriff,  and  for  the  safe  keeping  of  the  said  pris- 
oners ;  and  the  defendant  further  saith,  that  afterwards 
on  the  30th  day  of  July  las*,  the  said  prisoners  feloniously 
made  their  escape  from  the  prison  or  room  in  Fort  Henry, 
and  from  the  said  fort ;  and  the  said  defendant  further  saith, 
that  he,  the  said  plaintiff,  contrary  to  his  duty,  as  the  person 
in  charge  of  the  said  prisoners,  having  neglected  to  examine 
the  walls  and  doors  through  which  the  said  escape  was 
effected,  and  having  negligently  permitted  divers  instru- 
ments of  iron,  and  plans  of  the  passages  of  the  said  fort, 
and  other  articles  to  aid  and  assist  the  said  prisoners  in  the 
said  escape,  to  be  introduced  into  the  said  prison,  or  room, 
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and  delivered  to  the  said  prisoners,  while  in  the  care  and 
custody  of  him  the  said  plaintiff. 

"  Wherefore  the  said  defendant,  so  being  the  officer  com- 
manding her  Majesty's  forces  at  Kingston  and  Fort  Henry, 
aforesaid,  having  good  and  probable  cause  of  suspicion, 
and  vehemently  suspecting  the  said  plaintiff  of  having  been 
guilty  of  feloniously  and  traitorously  aiding  and  abetting 
the  said  prisoners  in  their  said  felonious  escape  from  the 
prison  aforesaid,  did  at  the  same  time  when,  &c,  gently 
force  and  compel  the  said  plaintiff  to  go  to  and  in  a  certain 
guard-house  in  Fort  Henry  aforesaid,  a.nd  there  to  remain 
until  the  said  defendant  applied  to  Anthony  Monaghan,  Esq., 
one  of  his  Majesty's  justices  of  the  peace  in  and  for  the 
Midland  District,  for  a  warrant  founded  on  the  reasons 
aforesaid,  to  apprehend  the  said  plaintiff,  and  to  retain  him 
to  answer  to  the  said  offence,  in  having  negligently  per- 
mitted the  escape  of  the  prisoners  aforesaid,  and  authorizing 
and  commanding  any  constable  to  apprehend  the  said 
plaintiff,  and  him  safely  keep,  subject  to  bail  and  mainprize 
in  the  discretion  of  him  the  said  Anthony  Monaghan;  and 
the  said  defendant  further  saith,  that  by  virtue  of  the  said 
warrant,  the  said  plaintiff  was,  as  soon  as  conveniently 
could  be,  to  wit,  on  the  day  and  year  aforesaid,  carried  and 
conveyed  in  custody  and  delivered  to  the  sheriff  of  the 
Midland  District,  to  be  dealt  with  according  to  law;  and 
the  said  plaintiff  was  afterwards  discharged  out  of  the 
custody  of  the  said  sheriff,  after  having  given  bail  for  his 
appearance  to  answer  the  said  charge  ;  by  means  of  the 
premises  aforesaid,  the  said  plaintiff' was  kept  and  detained 
in  prison  for  the  said  named  space  of  time  in  the  said  de- 
claration mentioned,  the  same  being  a  reasonable  time  for 
that  purpose,  and  lawful  and  just  for  the  cause  aforesaid." 

The  second  plea  of  justification  was  the  same  as  the  first, 
except  that  the  defendant  stated  the  persons  sent  to  the  Fort 
as  prisoners  were  indicted  for  high  treason. 

The  facts  that  certain  persons  convicted  of  high  treason 
were  confined  in  Fort  Henry,  and  were  in  the  custody  of 
the  plaintiff,  as  the  keeper  of  the  district  gaol  of  the  Midland 
District,  and  that  they  feloniously  escaped  from  the  Fort, 
were  admitted  in  the  argument  in  banc,  and  at  the  trial. 
It  remained  then  for  the  jury  to  consider— 1st,  whether  the 
plaintiff  negligently  omitted  to  examine  the  walls  and  rooms 
of  the  prison  so  frequently  as  his  duty  required — 2ndly, 
whether  he  negligently  permitted  instruments  of  iron,  and 
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plans  of  the  passages  of  the  Fort  to  be  introduced  and  de- 
livered to  the  prisoners — 3rdly,  whether,  from  the  whole 
evidence,  they  could  arrive  at  the  conclusion  that  the  de- 
fendant had  probable  cause  to  suspect,  and  did  suspect 
that  the  plaintiff  aided  and  abetted  the  prisoners  in  their 
felonious  escape. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

What  constitutes  a  probable  cause  is  often  a  question  of 
fact  for  the  jury  to  decide.  Mr.  Starkie,  in  his  treatise 
on  evidence,  part  3,  page.  426,  remarks,  that  "this  must, 
in  principle,  happen  in  all  cases  where  the  result  depends 
on  the  combined  effect  of  a  variety  of  circumstances  to 
which  no  particular  rule  or  principle  of  law  is  applicable. 
The  probable  cause  of  suspicion  must  necessarily  consist 
in  the  circumstances  of  the  case,  within  the  defendant's 
knowledge,  which  tended  to  throw  suspicion  on  the  plain- 
tiff. The  existence  of  such  circumstances  and  their  force 
and  tendency  are  questions  rather  of  fact  than  of  law; 
for  the  effect  must  be  measured  by  sound  sense  and  discre- 
tion rather  than  by  any  rule  of  law,  which  cannot  measure 
mere  probability.  If  such  circumstances  did  exist,  it  is  to 
be  presumed  the  defendant  rested  upon  them,  but  this  is 
not  to  be  conclusively  presumed ;  for  it  seems  to  be  clear 
that  if,  notwithstanding  the  existence  of  unfavourable  cir- 
cumstances, the  defendant  knew  the  plaintiff  was  innocent, 
he  would  be  liable  in  damages,  for  as  to  him  who  was 
better  informed  the  circumstances  could  afford  no  probable 
cause." 

In  Sir  Anthony  Ashley's  case,  reported  in  12  Co.  72,  it 
was  resolved  that  "he  who  doth  arrest  must  have  suspicion 
upon  probable  cause,  which  may  be  pleaded,  and  is  tra- 
versable"— that  is,  a  person  who  arrests  on  suspicion  of 
felony. 

The  replication  of  de  injuria*  in  the  present  case  puts  in 
issue  not  only  the  existence  of  probable  cause  of  suspicion 
of  felony,  but  also  the  existence  of  such  suspicion  in  the 
mind  of  the  defendant  when  he  imprisoned  the  plaintiff. 
The  jury,  by  their  verdict,  have  most  probably  negatived 
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both.  Supposing,  however,  the  evidence  clearly  proved 
the  fact  of  negligence,  as  stated  in  the  defendant's  plea, 
ought  the  jury  to  have  inferred  from  the  fact  that  the  de- 
fendant had  good  and  probable  cause  to  suspect  the  plaintiff 
was  an  aider  and  abettor  in  the  felonious  escape  of  the 
prisoners  ?  In  order  to  take  a  proper  view  of  this  question, 
it  is  necessary  to  consider  what  acts  make  a  person  an 
aider  and  abettor  in  felony.  To  prove  him  an  aider  and 
abettor  it  must  be  shewn,  either  that  he  was  actually  pre- 
sent, and,  in  some  way,  assisting  in  the  commission  of  the 
offence,  or  constructively  present  for  the  same  purpose — 
that  is,  in  such  a  convenient  situation  as  readily  to  come  to 
the  assistance  of  the  others,  and  with  the  intention  of  doing 
so  should  occasion  require,  the  knowledge  of  which  would 
of  course  give  his  confederates  additional  confidence  in  their 
enterprise. 

If  the  evidence  on  the  part  of  the  defendant,  therefore, 
clearly  established  the  alleged  negligence  of  the  plaintiff, 
the  other  enquiry  must  necessarily  follow —  namely,  whether 
such  negligence  as  the  defendant  states  in  his  plea  formed 
a  probable  cause  for  suspecting  the  plaintiff  of  having  been 
an  aider  and  abettor  in  the  felonious  escape  of  the  prisoners. 

We  are  not  prepared  to  say  that  the  evidence  adduced  by 
the  defendant  established  the  existence  of  such  negligence, 
or  that  it  did  not ;  but  supposing  it  did,  then  we  would  not 
feel  justified  in  saying  the  verdict  is  against  evidence,  and 
that  such  negligence  necessarily  formed  a  probable  cause 
to  suspect  the  plaintiff  of  the  offence  imputed  to  him  by  the 
defendant;  it  was  a  question  within  the  peculiar  province 
of  the  jury  to  decide,  under  all  the  circumstances  of  the 
case.  As  to  the  question  of  probable  cause,  this  case 
appears  analogous  in  principle  to  that  of  Isaacs  v.  Broad 
et  al.  (2  Stark  168),  and  Brooks  v.  Warwick  (ibid.  389),  in 
both  of  which  Lord  Ellenhorough  left  the  question  to  the 
judgment  of  the  jury,  with  such  comments  on  the  law  and 
the  facts  as  appeared  to  be  requisite. 

As  there  was  evidence  on  both  sides  in  this  case,  and  as 
the  jury  are  the  constitutional  judges,  under  such  circum- 
stances, as  to  which  scale  preponderates,  the  present  verdict 
5  r>  vol.  iv. 
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cannot  properly  be  said  to  be  contrary  to  evidence,  nor  do 
we  think  it  contrary  to  law. — 6  B.  &  C.  G35  ;  5  Bing.  354; 
2  C.  &  P.  565. 

There  is  yet  another  point  to  be  determined.  The  counsel 
for  the  defendant  alleges  the  damages  are  excessive,  and 
requires  the  case  to  be  sent  to  another  jury  to  be  cor- 
rected in  that  respect.  We  certainly  incline  to  think  the 
damages  are  too  large,  but  still  we  find  it  impossible  to  say 
they  are  so  excessive  as  to -warrant  the  interference  of  the 
court  to  set  aside  the  verdict,  under  the  authority  of  decided 
cases  on  that  ground.  The  rule  established  by  the  court  in 
the  case  of  Leith  v.  Pope  (2  Wm.  Black.  1327)  has  been 
adhered  to  ever  since.  It  is  this,  "that  in  cases  of  tort,  the 
court  will  not  interpose  on  account  of  the  largeness  of 
damages,  unless  they  are  so  flagrantly  excessive  as  to  afford 
an  internal  evidence  of  the  prejudice  and  partiality  of  the 
jury:  that  is,  unless  they  are  outrageously  disproportionate 
either  to  the  wrong  received,  or  to  the  situation  and  circum- 
stances of  either  the  plaintiff  or  defendant." 

In  a  case  like  this,  the  jury  have  a  right  to  take  into  con- 
sideration the  circumstances  which  accompanied  and  gave 
a  character  to  the  trespass  and  imprisonment;  the  time,  the 
place  of  confinement,  the  accusation,  and  the  manner  in 
which  it  was  made.  The  jury  are  not  limited  in  assessing 
damages  to  the  mere  corporal  injury  or  primary  loss  of  the 
plaintiff,  but  may,  if  they  prefer,  award  exemplary  damages 
in  proportion  to  the  illegal  and  improper  conduct  of  the 
defendant. 

In  the  present  case,  we  think  the  defendant  was  wrong 
in  sending  the  plaintiff  to  the  guard-house  in  Fort  Henry, 
where  it  appears  from  the  evidence  he  did  send  him,  and 
caused  him  to  be  confined  for  several  hours.  He  might 
have  been  taken  before  a  justice  of  the  peace  for  examina- 
tion, and  there  is  no  reason  shewn  or  even  alleged  why  he 
was  not.  It  is  the  duty  of  a  person  arresting  any  one  on 
suspicion  of  felony  to  take  him  before  a  justice  of  the  peace 
as  soon  as  he  reasonably  can,  and  the  law  gives  no  authority 
even  to  a  justice  of  the  peace  to  detain  a  person  suspected 
but  for  a  reasonable  time,  till  he  may  be  examined — 4  B. 
&  C.  597. 
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There  could  be  no  pretence  for  saying  a  justice  of  the 
peace  could  not  be  conveniently  found,  for  there  were  two  or 
three  justices  at  Fort  Henry  when  the  plaintiff  was  arrested  ; 
they  were  there  on  public  business ;  and  the  defendant  might 
have  caused  the  plaintiff  to  be  taken  before  one  of  them,  or 
some  other  justice  residing  in  the  town  of  Kingston,  which 
is  a  very  short  distance  from  Fort  Henry. 

Upon  the  whole,  we  thinlcwe  should  not  be  warranted  in 
distrusting  the  verdict  in  this  case,  upon  any  established 
principles  of  law  relative  to  the  granting  of  new  trials  in 
cases  of  tort,  and  we  are  therefore  of  opinion  the  rule  should 
be  discharged. 

Rule  discharged. 


A  DIGEST 

OF  THE 

CASES  REPORTED  IN  THIS  VOLUME. 


ABATEMENT  (PLEA  IN.) 

See  Practice,  5  &  8. 


ABSCONDING  DEBTOR. 
See  Attachment,  5. 

1.  An  absconding  debtor  returning 
to  the  province  after  verdict  and  be- 
fore judgment  is  entitled  to  a  re-hear- 
ing, by  the  granting  a  new  trial.  Ro- 
bertson et  al.  v.  Burk,  75. 

2.  The  statute  2  Wm.  IV.  ch.  5 
gave  a  priority  to  the  creditor  suing 
out  the  first  attachment  under  which 
the  sheriff  seized  ihe  goods  of  an 
absconding  debtor,  to  have  his  debt 
satisfied  out  of  the  goods  so  seized  in 
preference  to  other  creditors  also  suing 
out  attachments,  and  who  might  ob- 
tain judgment  and  execution  before 
such  first  attaching  creditor,  where 
there  was  no  laches  or  culpable  or 
fraudulent  delay  in  the  proceeding  to 
judgment  on  the  part  of  such  first  at- 
taching creditor.  Gamble  and  Birch- 
all  v.  Jarvis,  Esq.,  Sheriff,  271. 


ACCEPTANCE. 
See  Bills  of  Exchange,  9. 


ACCOMMODATION. 
See  Bills  of  Exchange,  .3  &  6. 


ACCOUNT  STATED. 

See  Bills  of  Exchange,  13. 

(  A  plaintiff  may  recover  on  an 
express  promise  to  pay  a  specific 
sum,  though  such  promise  were  made 
on  the  occasion  of  presenting  the  ac- 
count due  to  the  defendant;  no  ad- 
mission of  which  account  could,  ac- 
cording to  the  statute  2  Geo.  IV., 
ch.  13,  be  received  in  evidence, 
the  account  rendered  being  in  New 
York  currency,  and  the  books  from 
which  the  account  was  taken  being 
also  kept  in  that  currency.  Crooks  et 
al.  v.  Law,  306. 


ADEMPTION. 
See  Devise,  1. 


ADMINISTRATOR, 

See  Executor. 


AFFIDAVIT. 

See  Attachment,  1  &  5. 

Jurat.]  —  When  a  jurat  to  an 
affidavit  made  by  two  persons  does 
not  state  that  both  were  sworn,  an 
amendment  will  be  allowed  by  the 
insertion  of  their  names.  Fisher  v. 
Thayer,5l3. 
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AFFIDAVIT  TO  HOLD  TO  BAIL. 

See  Arrest,  1  &  4. — Attachment, 
5. — Ca.  Sa.,  1. — Malicious  Ar- 
rest, 1. 

1  The  ordinary  conclusion  to  an  affi- 
davit to  hold  to  bail,  "that  he  does 
not  sue  out  &c.  from  any  vexatious  or 
malicious  motive,"  is  not  necessary  in 
an  affidavit  to  obtain  a  judge's  order 
to  hold  to  bail.  McLachlan  v.  Wise- 
man, 333. 

AGENT. 

See  Evidence,  5. 

AGREEMENT. 
See  Assumpsit,  1. — Consideration, 
1.— Executor,    4. — Lien,    1. — 
Line  Fences,  1. 


ALIEN. 

A  person  who  was  born  in  the 
United  States  before  the  Revolution, 
and  has  continued  to  reside  there  since, 
is  an  alien,  and  cannot  maintain  eject- 
ment in  this  country.  Doe  ex  dem. 
Paterson  v.  Davis,  and  Doe  ex  dem. 
Patterson  v.  Dewitt,  494. 


ALLOWANCE  OF  BAIL. 
See  Bail,  3. 


AMENDMENT. 

See  Affidavit,  1. — Practice,  6. 

Appeal.'] — A  record  was  amended 
in  matter  of  form  after  an  appeal  to 
the  King  in  Council.  Rowand  v. 
Tyler,  500. 


ANNUITY. 
See  Devise,  1. 


APPEAL. 

See  Amendment,   1. — Quarter 
Sessions,  1. 


ARBITRATION  AND  AWARD. 
See  Attachment,  1. — Costs,  3. — 
Judgment,  1. 

1.  Debt  on  award  to  pay  money  on 
or  before  the  first  of  April.  Breach, 
that  the  said  defendant  did  not  pay  on 
the  said  1st  day  of  April  in  the  said 
award  in  that  behalf  mentioned,  held 
good  on  general  demurrer  to  the  de- 
claration. Notice  of  an  award  need 
not  be  averred.  Turner  v.  Alway, 
45. 

2.  In  debt  on  bond  conditioned  to 
perform  an  award,  a  plea  setting  forth 
mere  legal  grounds  of  objection  to  the 
award  and  tendering  an  issue  to  the 
country,  is  bad.  If  the  award  consists 
of  two  separate  parts,  defendant  can- 
not plead  in  bar  of  the  whole  any 
matter  which  answers  only  one  part ; 
and  if  plaintiff  in  his  replication  to  a 
plea  of  no  award  assigns  two  breaches, 
he  is  entitled  to  judgment  on  a  gen- 
eral demurrer,  though  only  one  of  them 
be  sufficiently  assigned.  Boyd  and 
Reid  v.  Durand,  Administrator,  SfC 
122. 

Construction  of — Mill-dam.']  — 3 . 
Where  arbitrators,  to  whom  disputes, 
arising  from  the  over-flowing  of 
three  acres  of  the  plaintiff's  land 
by  water  thrown  back  by  the  defen- 
dant's mill,  were  referred,  awarded 
damages  to  the  plaintiff  for  the  injury, 
and  that  the  defendants  should  have 
a  full  fall  of  nine  feet  and  no  more, 
for  their  mill-dam,  provided  that  the 
water  on  the  plaintiff's  land  was  not 
raised  thereby,  and  the  defendants 
raised  their  dam  to  nine  feet  and 
overflowed  five  acres  more  of  the 
plaintiff's  land  :  Held,  that  the  award 
did  not  prevent  his  recovery  of  com- 
pensation for  such  further  injury,  and 
that  he  was  entitled  to  damages  for 
the  additional  five  acres.  Caster  v. 
Ransom  et  al.,  513. 

Repugnancy^] — 4.  An  award  that, 
the  defendant  should  pay  the  plaintiff 
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„a  certain  sum,  including  the  costs  of 
the  reference,  and  afterwards  direct- 
ing that  each  party  should  pay  half 
the  same  costs,  is  bad  for  repugnancy. 
Shaver  v.  Scott,  575. 

ARREST. 

See  Bail,  7. — False  Imprisonment, 
1. — Sheriff,  3. 

1.  A  judge  of  a  district  court  has 
no  authority  to  order  an  arrest,  upon 
an  affidavit  which  disclosed  a  cause  of 
action  founded  on  a  contract,  on  which 
the  damages  were  unliquidated.  Fer- 
ris v.  Dyer  et  al.,  5. 

2.  When  a  defendant,  being  in  cus- 
tody on  mesne  process,  put  off  the 
trial  at  one  assizes,  and  at  the  ap- 
proach of  the  following  assizes — after 
being  apprised  that  the  plaintiff  had 
neglected  to  give  notice  of  trial — pres- 
sed that  the  record  might  be  entered 
low  on  the  docket  to  give  him  time  to 
procure  a  witness,  and  it  was  so  en- 
tered, but  could  not  be  tried  for  want 
of  time :  Held,  that  defendant  was 
not  supersedable,  because  the  cause 
had  not  been  tried  within  three  terms. 
Gordon  v.  Fuller,  34. 

Liability  of  defendant  once  dis- 
charged to  be  arrested  again  on  the 
same  judgme7it.~\ — 3.  A  defendant 
discharged  from  custody  by  supersedeas, 
the  plaintiff  not  having  charged  him 
in  execution  in  due  time,  cannot  be 
arrested  again  on  the  same  judgment. 
Burn  v.  Straight,  523. 

Affidavit  to  hold  to  bail — Irregu- 
larity in  arrest — Special  bail  no 
estoppel — Endorsement^] — 4.  An  affi- 
davit of  debt  against  the  endorser  of  a 
promissory  note  or  drawer  of  a  bill 
of  exchange,  must  state  the  default  of 
the  maker  or  acceptor.  Where  a 
defendant  puts  in  special  bail  to  an 
alias  bailable  writ,  he  is  not  thereby 
prevented  from  objecting  to  any  irre- 
gularity in  the  arrest.  Qucere,  wheth- 
er an  alias  bailable  writ  need  not  be 


endorsed.  Where  the  objection  taken 
to  an  affidavit  to  hold  to  bail  was 
new  in  this  court,  and  the  plaintiff 
followed  a  form  given  in  Tidd's  Ap- 
pendix, the  arrest  was  set  aside  with- 
out costs,  and  on  condition  that  no 
action  should  be  brought.  Ross  et  al. 
v.  Balfour  et  al. 

Privilege. ,]--5.  A  person  who  having 
attended  as  a  grand  juror  at  a  court 
which  adjourned  for  a  few  days,  went 
into  another  district  on  private  busi- 
ness,was  held  not  to  be  privileged  from 
arrest  there  during  such  adjournment. 
Mittleberger  et  al.  v.  Clark,  718. 

Discharge  of  one  of  two  joint  de- 
fendants^]— 6.  The  discharge  of  one 
of  two  defendants  in  execution  on  a 
joint  judgment  operates  as  a  discharge 
of  both .  Fisher  v.  Patton  etal.,  741 . 

ARREST  OF  JUDGMENT. 
Judgment  cannot  be  arrested  after 
judgment  is  given  on  demurrer.  Wragg 
v.  Jar  vis,  290. 

ARSON. 
See  Lieel,  3. 


ASSAULT. 
See  Pleading,  7. 
Joint  liability  of  defendants.]- — 
In  an  action  for  assault  in  which 
the  verdict  was  against  two  defend- 
ants, it  was  held  that  a  second  de- 
fendant was  liable  for  damages  equal- 
ly with  the  first,  though  the  principal 
injury  was  caused  by  the  latter. 
Denham  v.  Poivell  et  al.,  675. 


ASSESSMENT. 
See  Practice,  1. 


ASSUMPSIT. 
See  Bills  of  Exchange,  2. 
In  assumpsit  for  work  and  labor, 
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when  there  is  a  written  agreement 
fixing  the  price,  such  agreement  must 
be  produced  on  the  trial  oFthe  cause, 
unless  it  has  been  rescinded.  Wallen 
v.  Mapes,  96. 

ATTACHMENT. 
See  Absconding  Debtor,  2 — Fi. 
Fa.,  2. 

1.  The  court  will  not  grant  an 
attachment  for  non-payment  of  money 
pursuant  to  an  award,  which  has  been 
demanded  under  a  power  of  attorney, 
unless  the  affidavit  of  demand  shew 
that  it  has  been  made  after  the  time 
appointed  for  paying  the  money. 
Barnes  v.  McMartin,  143. 

2.  Where  an  attachment  against  a 
sheriff  has  been  set  aside  lor  irregu- 
larity, with  costs,  the  court  delayed 
issuing  another  attachment,  to  give 
time  for  payment  of  those  costs.  The 
King  v.  Ruttan,  Sheriff,  154. 

3.  An  attachment  will  not  be  grant- 
ed on  the  order  of  a  judge  at  Nisi 
Prius,  until  such  order  is  made  a  rule 
of  court.    Plumb  v.  Miller ,  484. 

4.  When  an  attachment  was  obtain- 
ed against  a  sheriff  for  not  returning  a 
writ  after  a  settlement  of  the  plaintiff's 
claim  before  the  rule  issued,  the  at- 
tachment  was  set  aside,  but  without 
costs,  as  the  sheriff  should  have  come 
in  and  applied  to  set  aside  the  rule. 
Pelton  v.  Administrators  of  Wells, 
485. 

5.  Affidavit.] — The  court  will  only 
grant  an  attachment  under  the  Ab- 
sconding Debtor's  Act,  for  sums  cer- 
tain, when  such  an  affidavit  could  be 
made  as  would  enable  a  plaintiff, 
without  a  judge's  order,  to  sue  out 
bailable  process.  Clock  v.  Alfield, 
504. 

ATTAINDER. 

The  property  of  a  person  attainted 
for  high  treason  is  not  forfeited  until 


the  attainder  is  complete.  Quaire  as 
to  the  effect  of  a  defendant  becoming 
attainted  between  the  seizure  and  sale 
of  his  goods  under  a  Fi.  Fa.  East, 
wood  et  al.  v.  McKenzie,  708. 


ATTORNEY. 

See  Arrest,  1. — Bail,  1. — Costs, 
1.— Practice,  3. — Tender,  1. 

1.  The  court  will  not  proceed  sum- 
marily against  an  attorney  on  a  charge 
of  malpractice,  where  the  conduct  of 
the  attorney  is  merely  inadvertent  and 
the  complainant  has  his  remedy  by 
action.  In  re  Stuart,  one,  SfC,  on 
the  complaint  of  Busteed,  68. 

2.  Where  the  agent  of  a  client  paid 
an  attorney's  bill — objecting  to  some 
items,  but  unable  without  paying  it  to 
get  papers  out  of  the  attorney's  hands, 
the  court,  considering  some  charges  to 
be  unreasonable,  ordered  a  taxation. 
Doe  ex  dem.  v.  Eaglesum,  77. 

3.  Where  the  plaintiff,  an  attorney, 
brought  assumpsit  and  recovered  3s. 
the  court  held  him  entitled  to  full  costs, 
as  he  proved  a  cause  of  action  to  the 
amount  of  JS20  and  upwards,  although 
the  jury  decided  against  him  on  those 
items  of  his  claim  on  hearing  the 
whole  evidence.  King,  one,  SfC.  v. 
Such,  81. 

4.  An  attorney  may  maintain  an 
action  for  his  fees  in  a  cause  which  he 
does  not  bring  to  a  conclusion,  if  he 
can  account  satisfactorily  for  not  pro- 
ceeding. After  a  verdict  has  been 
given  the  court  will  not  order  the  plain- 
tiff's bill, to  be  referred  for  taxation. 
Ford  et  al.  v.  Spafford;  440. 

5.  The  court  will  not  grant  an  order 
to  compel  an  attorney  to  pay  to  a  com- 
plainant  compensation  for  the  latter's 
trouble  and  expense  incurred  in  com- 
pelling the  attorney  to  pay  over  monies 
collected  by  him  for  the  complainant. 
McDonough  v.  Campbell,  589. 
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BAIL. 

See  Arrest,   1. — Ca.    Sa.,   1. — 
Escape,  3. — Pleading,  4. 

1.  Defendant  was  arrested  and  gave 
common  bail — who,  to  relieve  them- 
selves, put  in  special  bail.  The  at- 
torney gave  notice  and  signed  himself 
M  defendant's  attorney,"  and  all  the 
subsequent  papers  in  the  cause  were 
served  on  him.  Judgment  was  obtain- 
ed and  defendant  arrested  on  a  Ca. 
Sa.,  when  it  was  shewn  that  the  de- 
fendant had  never  employed  the  at- 
torney.  The  court  set  aside  the  whole 
proceedings.  McMartin  v.  McKin- 
non,  72. 

2.  Bail  will  be  allowed  on  the  affi- 
davit of  justification  taken  at  the  time 
the  bail-piece  was  acknowledged — 
although  an  exception  be  entered — 

^vhere  nothing  is  shewn  to  repel  such 
affidavit,  or  to  impeach  their  solvency. 
Duggan  v.  Derrick,  7 5. 

3.  Rule  for  allowance  of  bail  on  the 
affidavit  taken  before  the  commissioner 
refused  where  it  was  shewn  on  affida- 
vit that  one  of  the  bail  had,  since 
making  such  affidavit  of  justification, 
absconded.  Billings  et  al.  v.  Loucks, 
78. 

Plea,  that  they  did  not  become  bail 
— Vcajjance.] — 4.  A  plea  by  bail  to  an 
actiowon  their  recognizance  that  they 
did  not  become  bail,  concluding  to  the 
country,  is  bad  on  special  demurrer  ; 
and  on  pleas  of  nul  tiel  record  to  the 
judgment  and  no  Ca.  Sa.,  a  judgment 
varying  in  the  term  from  that  stated  in 
the  declaration  and  a  Ca.  Sa.  in  form 
of  action  different  from  that  stated  in 
the  replication,  constitute  a  fatal  vari- 
ance. Burns  v.  Grier  and  Camp- 
bell, 501. 

Enrolment  of  recognizance  neglec- 
ted until  after  plea  of  mil  tiel  record 
—Costs.'] — 5.  When  a  recognizance  is 
not  enrolled  until  after  nul  tiel  record 
pleaded,  the  plaintiff  must  pay  the 
costs  of  the  defendant's  plea,  and  the 
5  E 


defendant  be  at  liberty  to  plead  de 
novo.    Smith  v.  Moreton,  551. 

6.  A  bail-bond  conditioned  that  the 
defendant  shall  enter  special  bail  at 
the  return  of  the  writ,  or  surrender 
himself  to  the  sheriff,  is  bad,  though 
the  first  part  of  the  condition  alone 
would  be  good.  Wilson  v.  McCul- 
loch,  680. 

Justice  of  the  Peace.] — 7.  Although 
a  statute  may  require  the  presence  of 
three  justices  to  convict  of  an  offence, 
yet  one  has  power  to  bail  the  offender ; 
and  a  second  arrest  for  the  same 
charge,  by  the  same  complainant,  be- 
fore the  time  appointed  for  the  hear- 
ing, is  illegal.    King  v.  Orr,  724. 


BARGAIN  AND  SALE. 
See  Deed,  1  &  2. 


BEARER. 
See  Bills  of  Exchange,  5. 


BILLS  OF   EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  A  promissory  note  made  payable 
at  a  particular  place  must  be  presen- 
ted for  payment  at  that  place  on  the 
day  on  which  it  falls  due,  or  the  holder 
cannot  recover.  Truscott  et  al.  v. 
Lagourge,  134. 

2.  In  assumpsit  to  recover  a  prom- 
issory note,  the  declaration  contained 
the  common  money  counts  only. — 
Judgment  having  gone  by  default,  the 
plaintiffs  on  assessing  damages  proved 
that  a  copy  of  the  note  was  attached 
to  the  declaration  filed  and  to  the  copy 
sent  to  the  sheriff  to  be  served,  with- 
out proving  defendants'  signature  : 
Held  sufficient.  Saxon  and  Mc- 
Knight  v.  McFarlane  et  al.,  142. 

3.  The  court  will  not  receive  se- 
condary evidence  of  a  promissory  note 
where  a  party  to  whom  one  witness 
swears  he  had  enclosed  it  is  not  called 
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to  account  for  it,  though  such  party  is 
an  attorney's  clerk,  and  it  was  en- 
closed to  him  in  the  course  of  business, 
and  the  attorney  himself  swears  he 
has  searched  his  office  for  it  in  vain, 
and  believes  it  to  be  lost  or  mislaid. 
&  rover  v.  Clark  and  Clark,  218. 

Second  indorser  paying  note  and 
afterwards  suing  prior  indorser.'] — 4. 
A  second  accommodation  indorser, 
who  has  paid  a  promissory  note  dis- 
counted at  a  hank  for  the  benefit  of 
the  maker,  may  maintain  an  action 
on  the  note  against  a  prior  accom- 
modation indorser,  and  may  indorse  it 
over  after  it  is  due.  Breeze  v.  Bald- 
win, 444. 

Bearer— Declaration.] — 5.  In  a  de- 
claration by  the  holder  of  a  promissory 
note  payable  to  bearer,  it  is  not  ne- 
cessary to  aver  that  the  note  was 
assigned  over  and  delivered  to  the 
plaintiff.    Duggan  v.  Borland,  461. 

Accommodation — Money  lost.]— 6*. 
Where  the  plaintiffs,  who  were  bank- 
ers, requested  the  defendant  to  draw 
two  bills  on  England  for  their  accom- 
modation, which  he  did,  and  the  plain- 
tiffs endorsed  and  sold  them  here, 
giving  the  defendant  a  draft  of  the 
same  amount  payable  in  England,  to 
meet  them  when  due,  and  the  defen- 
dant, for  that  purpose,  transmitted  the 
draft  to  the  drawee  of  the  bills,  an 
officer  in  the  customs,  by  whom  it  was 
discounted  before  it  became  due,  and 
the  money  placed  by  him  with  the 
public  monies  left  in  his  charge,  from 
whence  part  of  it  was  stolen  ;  and,  in 
consequence,  one  of  the  defendant's 
bills  came  back  protested,  and  was 
paid  by  the  plaintiffs  on  the  defen- 
dant's check,  they  being  his  bankers, 
and  afterwards  charged  to  him  in  ac- 
count :  Held,  that  although  it  was  an 
accommodation  transaction,  the  drawee 
was  the  agent  of  the  defendant  and  not 
of  the  plaintiffs,  and  that  the  defendant 
was  responsible  to  them  for  the  amount 


of  the  bill.  Truscott  et  al.  v.  Billings, 
529. 

Computation  on  foreign  bills.] — 7. 
A  foreign  bill  may  be  referred  to  the 
Master  for  the  computation  of  the 
principal,  interest,  and  costs,  and  ten 
per  cent,  damages  under  the  provin- 
cial statute.  Commercial  Bank  v. 
Allan  et  al.,  574. 

Illegal  contract.] — 8.  Held,  that 
money  paid  on  a  promissory  note  giv- 
en for  the  value  of  goods  which  were 
to  have  been  smuggled  into  the  pro- 
vince, could  not  be  recovered  back  in 
our  courts.  Anguish  v.  House  et  al., 
642. 

Acceptance — Money  received.] — 9. 
A  defendant  cannot  be  charged  as  an 
acceptor  of  a  bill  that  has  already 
been  accepted,  though  conditionally, 
by  the  drawee ;  and  to  make  him* 
liable  for  money  received,  it  must  be 
shewn  that  he  did  recei  ve  money  which 
he  could  and  ought  to  have  applied  to 
paying  the  acceptance.  Spalding  v. 
McKay,  656. 

Renewal  note  not  used  as  such — 
Liability  of  indorser  ihereoyi.] — 10. 
A  promissory  note  which  had  been 
intended  as  the  renewal  of  another 
note,  but  which  had  not  been  so  used, 
but  had  been  left  in  the  maker's  fluids 
with  an  indorser's  name  upon  it,  and 
was  received  by  the  plaintiff  from 
the  maker  for  a  valuable  consideration 
before  it  became  due : — the  indorser 
was  held  liable  on  such  note.  Larkin 
v.  Wiard,66\. 

Presentment  of,  after  date,  before 
due.]— 11.  It  is  not  necessary  to  pre- 
sent a  bill  of  exchange,  drawn  payable 
after  date,  for  acceptance  before  it  be 
due;  and  where  a  bill  is  made  pay- 
able at  a  particular  place,  presentment 
there  for  payment  on  the  day  it  falls 
due  is  sufficient  to  charge  the  drawer, 
or  to  enable  the  person  who  took  the 
bill  to  sue  on  his  original  cause  of 
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action.  Richardson  et  al.  v.  Daniels 
et  al.,  671. 

Parol   evidence  to  alter.']  12. 

Parol  evidence  cannot  be  received  to 
show  that  a  bill  of  exchange  accepted, 
payable  three  days  after  sight,  was  not 
to  be  paid  until  a  further  time  had 
elapsed.    Bradbury  v.  Oliver,  703. 

Account  stated.] — 13.  A  promis- 
sory note  must  be  for  money  and  pay- 
able at  some  specific  time,  or  on  a 
contingency  which  must  happen.  A 
document  which  acknowledges  a  sum 
due  at  the  time  of  its  date,  though 
payable  on  a  future  contingency, 
though  not  a  promissory  note,  is  evi- 
dence of  an  account  stated,  Russell  v. 
Wells,  725. 

Commission  —  Usury.']  —  14.  A 
commission  of  2^  per  cent,  on  draw- 
ing and  accepting  bills  of  exchange  is 
usurious ;  and  will  not  be  allowed. 
Bradbury  v.  Holton,  735. 


BOND. 

See  Arbitration  and  Award,  2. — 
Bail,  6. — Ejectment,  2. — Exe- 
cutor, 3.— New  trial,  2.— Plead- 
ing, 8. — Principal  and  Surety,  1 . 

1.  Debt  on  bond — the  condition 
wanted  the  formal  conclusion,  "  then 
this  obligation  to  be  void,  &c."  De- 
fendant, after  oyer,  pleaded  the  non- 
performance of  a  condition  precedent 
by  plaintiff.  Held,  such  plea  was  a 
good  bar  to  the  action,  notwithstanding 
the  omission  in  concluding  the  condi- 
tion.   Day  v.  Stafford,  57. 

Bond  for  a  deed — Tender  and  re- 
fusal— Delivery.] — 2.  In  a  bond  for 
a  deed,  where  the  condition  required 
that  a  deed  should  be  "  executed  and 
delivered" before  a  certain  day:  Held, 
that  the  due  execution  of  the  deed  be- 
fore the  day,  and  forwarding  it  to  a 
third  party  for  the  obligee,  though  it 
was  not  received  until  after  the  day, 
was  a  sufficient  delivery  under  the 


terms  of  the  bond.  Muirheadv.  Mc- 
Dougall  et  al.,  642. 

Bond  to  the  limits.] — 3.  In  a  de- 
claration on  a  bond  to  the  limits,  an 
averment  that  the  Justices  in  Quarter 
Sessions  assigned  limits  to  the  gaol  is 
sufficient  on  general  demurrer,  and  the 
bond  is  not  avoided  altogether  because 
part  of  the  condition  is  contrary  to  the 
statute.  Stebbins  v.  CP  Grady  et  al., 
742. 

BREACH  OF  PROMISE  OF  MAR- 
RIAGE. 

See  Costs,  4. 


BY-LAW. 

Corporation^]—!.  Under  the  act 
of  the  legislature  incorporating  the 
town  of  Port  Hope,  the  corporation 
have  power  to  enforce  regulations 
preventing  cattle,  swine  and  other  ani- 
mals from  running  at  large  by  impound- 
ing and  selling  them,  as  well  to 
liquidate  damage  occasioned  by  their 
so  doing  as  a  fine  imposed.  Smith  v. 
Riordan,  647. 

CA.  SA. 

1.  In  a  joint  action  against  two,  one 
was  held  to  bail  and  afterwards  abscon- 
ded. Judgment  being  entered,  it  was 
held  that  the  plaintiff  might  issue  a 
Ca.  Sa.,  against  both  defendants,  so 
as  to  charge  the  bail  of  the  one  who 
had  been  arrested,  but  not  using  it 
against  the  other  without  a  new  affida- 
vit against  him,  as  required  by  the 
statute.  M.clntyre  v.  Sutherland  et 
al.,  153. 

Prisoner  —  Discharge.]  —  2.  In  a 
case  where  two  defendants  were  in 
custody  on  a  joint  execution,  and  the 
plaintiff  having  come  to  an  arrange- 
ment with  one  defendant,  discharged 
him  :  Held,  that  the  discharge  of  the 
one  defendant  operated  as  a  discharge 
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of  the  other.  Leahy  v.  McFarlane 
et  al.9  688. 


CERTIORARI. 

1.  The  court  will  not  give  any  di- 
rection as  to  how  a  plaintiff  must  pro- 
ceed, who  removes  his  cause  from  the 
district  court  into  the  K.  B.  by  cer- 
tiorari.   Copping  v.  McDonell,  311. 

2.  The  court  set  aside  a  writ  of 
certiorari,  which  issued  to  remove  pro- 
ceedings from  a  district  court  after 
judgment  and  execution,  and  without 
any  application  to  this  court  or  a  judge, 
laying  any  especial  ground.  Douglas 
v.  Hutchinson,  341. 

CHATTEL. 
See  Seizure,  1. 


COGNOVIT. 

Defendant  gave  a  cognovit  with 
leave  to  issue  execution  ;  at  the  foot 
was  a  memorandum  signed  by  plaintiff, 
deferring  payment  of  part  of  the  debt 
to  a  day  subsequent  to  that  fixed  for 
the  issuing  execution.  The  plaintiff 
issued  a  Fi.  Fa.  for  the  whole  on  the 
first  day  ;  and  the  court  made  absolute 
a  rule  for  restraining  the  levy  accord- 
ing to  the  terms  of  the  memorandum, 
with  costs.  Fisher  et  al.  v.  Edgar, 
141. 

COMMISSION. 
See  Bills  of  Exchange,  14. 

COMMISSION  TO  EXAMINE. 

If  a  commission  to  examine  wit. 
nesses  abroad,  issued  at  the  instance 
of  one  party  and  executed  at  his  ex- 
pense, be  returned  by  the  commission- 
ers into  court  according  to  the  statute, 
the  opposite  party  has  a  right  to  call 
for  and  make  use  of  the  evidence  at 
the  trial  of  the  cause.    Semble,  that 


an  order  for  the  publication  of  the  evi- 
dence may  be  obtained  before  trial. 
Gordon  v.  Fuller,  174. 


COMMON  COUNTS. 
See  Bills  of  Exchange,  2. — Non- 
suit, 1. 

A  plaintiff  who  fails  on  the  special 
counts  of  his  declaration,  will  not  be 
allowed  afterwards  to  resort  to  com- 
mon counts,  Holden  v.  McCarthy, 
99. 

COMPUTATION. 
See  Bills  of  Exchange,  7. 

CONSIDERATION. 

Held,  that  no  action  would  lie 
on  the  agreement  (given  below) — 
1st,  from  the  want  of  consideration ; 
2ndly,  because  the  contract  was 
usurious  on  the  face  of  it. 

"  Toronto,  12th  March,  '35. 
"  Captain  Hugh  Stewart, 

"  Sir, — I  have  this  day  received 
from  you  the  sum  of  two  hundred  and 
sixty-five  pounds  currency,  and  for 
which  sum  I  have  given  my  promis- 
sory note  to  you  payable  in  twelve 
months  from  this  date,  the  original  sum 
being  £250,  and  six  per  cent,  interest 
makes  up  the  amount  to  .£265 ;  and 
notwithstanding  that  you  have  accep- 
ted of  my  promissory  note  at  the  above 
date, it  is  perfectljrunderstood  between 
us  that  should  you  require  the  money 
before  the  expiry  of  the  said  period,  I 
shall  instantly  repay  the  whole 
amount." 

(Signed)  "  Richard  Rennie." 
Stewart  v.  Rennie,  151. 


CONTRACT. 
See  Partnership,  2. 


CONVERSION. 
See  Trover. 
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CONVEYANCE. 
See  Deed. — Ejectment,  2. — Estop, 
pel,  1. 


CORPORATION. 
See  By-Law,  L 

COSTS. 

See  Attachment,  2,  4. — Attor- 
ney, 3. — Bail,  5. — New  Trial, 
10. — Set  off,  1. 

Attorney.'] — 1.  Where  a  plaintiff, 
an  attorney,  brought  assumpsit  and 
proved  a  cause  of  action  to  £20,  he  was 
allowed  full  costs,  although  the  jury- 
rejected  all  his  claim  but  three  shil- 
lings.   King  v.  Such,  81. 

2.  When  a  trial  was  put  off  by  de- 
fendant on  payment  of  costs,  and  such 
costs  being  unpaid  plaintiff  tried  the 
the  cause  and  defendant  obtained  a 
verdict — the  court  refused  to  set  off 
the  costs  of  putting  off  the  trial  against 
the  ultimate  costs  of  the  cause,  there 
being  no  affidavit  that  the  defendant 
was  insolvent.     Potts  v.  Doyle,  97. 

3.  Where  a  cause  was  referred  to 
arbitration,  costs  to  abide  the  event, 
and  it  appeared  that  the  arbitrators  al- 
lowed the  item  charged,  reducing  the 
price  only  (it  being  an  account  for 
medicine  and  attendance),  and  gave 
£10,  the  court  refused'  to  restrain 
costs  under  the  Court  of  Requests  Act. 
Stratford  v.  Sherwood, one,  fyc.  169. 

4.  In  an  action  for  breach  of  pro- 
mise of  marriage,  though  the  jury  give 
only  one  shilling  damages,  plaintiff  is 
entitled  to  full  costs.  Jeffrey  v.  Law- 
rence, 3 17. 

5.  In  slander,  the  general  issue  only 
being  pleaded,  the  jury  found  for  the 
plaintiff  Is.  damages,  "  and  full  costs 
of  suit."  Held,  that  the  plaintiff  had 
a  right  to  tax  his  full  costs.  Skinner 
v.  Mair,  337. 

6.  When  a  certificate  for  costs  has 


been  ordered  at  the  trial  but  not  com- 
pleted from  inadvertence,  the  judge 
may  afterwards  complete  it.  Linfoot 
v.  &JYeill,34*3. 

Issues  in  fact  and  in  law — Some 
found  for  plaintiff  and  others  for  de- 
fendant.']— 7.  Where  there  are  issues 
in  fact  and  in  law,  and  the  issues  in 
fact  and  one  issue  in  law  are  in  favour 
of  the  plaintiff  and  an  issue  in  law  in 
bar  of  the  action  in  favour  of  Ihe  de- 
fendant, the  plaintiff  is  entitled  to  the 
costs  of  trial  and  of  the  pleading  deter- 
mined in  his  favour,  and  the  defendant 
to  the  general  costs  of  the  cause. — 
Davis  v.  Davis,  453. 

District  Court.] — 8.  Where  the 
plaintiff's  claim  is  within  the  juris- 
diction of  the  District  Court,  it  is  no 
ground  for  a  certificate  for  full  costs 
that  the  defendant's  set  off  could  not 
be  tried  in  the  District  Court.  Good- 
erham  v.  Chilver,  496. 

Promissory  note  originally  beyond 
jurisdiction  of  inferior  court.] — 9. 
When  the  amount  of  a  promissory 
note,  originally  beyond  the  jurisdiction 
of  the  district  courts,  had  been  reduced 
within  that  jurisdiction  by  payments 
before  action  brought,  full  costs  were 
refused.   Donnelly  v.  Gibson,  704. 


COVENANT. 

See  Damages,  1. — Lease,  1. — 
Pleading,  2. 

Where  the  plaintiff  declared  on  an 
indenture  of  lease,  not  setting  out  any 
covenant  for  quiet  enjoyment  (the  lease 
itself  in  fact  containing  none,)  and 
assigned  as  a  breach  that  the  defendant 
had  hindered  the  plaintiff  from  enter- 
ing on  the  demised  premises  at  the 
time  when  the  term  commenced,  and 
hath  continually  since  kept  him  out ; 
to  which,  the  defendant  pleads  merely 
a  denial  of  having  hindered  the  plain- 
tiff from  entering  and  enjoying ;  and  the 
jury  on  this  issue  found  for  the  plain- 
tiff :  the  court  refused  to  set  aside 
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the  verdict — holding  that  there  was  an 
implied  covenant  for  quiet  enjoyment, 
and  that  proof  of  the  defendant's 
refusing  to  give  possession  to  the 
plaintiff  afnounted  to  a  breach  of  it. 
Smart  v.  Stuart,  301. 


CREDITOR. 

See  Absconding  Debtor,  2.  - 

CRIMINAL  LAW. 

See  False  Imprisonment,  1. 

A  person  who  has  been  convicted 
of  a  capital  felony  at  a  court  of  oyer 
and  terminer,  may  be  brought  up  into 
this  court  to  receive  sentence.  The 
King  v.  Patrick  Kenrey,  317. 

CROWN  GRANT. 
See  Estoppel,  1. 

1.  The  plaintiff  obtained  a  lease 
under  the  great  seal  for  a  lot  of  land, 
and  finding  plaintiff  in  possession  as  an 
intruder,  gave  him  notice  of  a  lease 
and  requested  him  to  leave  the  lot. 
Defendant  afterwards  cut  off  some 
valuable  timber,  for  which  act  plain- 
tiff brought  trespass.  Held,  that 
plaintiff  could  recover  without  further 
proof  of  entry'.  St.  Leger  v.  Mana- 
han,  89. 

2.  If  a  party  relies  on  a  patent 
from  the  crown  to  make  out  his  title, 
he  should,  in  the  event  of  its  being 
mutilated  or  injured  so  as  to  render  it 
impossible  to  ascertain  its  contents 
satisfactorily,  obtain  an  exemplifica- 
tion. Goodtitle  ex  dem.  Snyder  v. 
Barker,  333. 


CUSTOMS. 
See  Spirituous  Liquors.,  1. 


DAMAGES. 

See  Arbitration  and  Award,  3 — 
Assault,  1.  —  Distress,  1. — 
Dower,  2. 

When  A.  purchased  a  lease 
from  B.,  and  B.  covenanted  with 
him  to  repurchase  at  the  end  of  three 
years  for  a  greater  price  than  he  paid, 
and  after  the  three  years  had  expired 
A.  tendered  an  assignment  of  the 
lease,  which  B.  refused :  Held,  that 
in  an  action  on  the  covenant,  A.  was 
entitled  to  recover  as  the  amount  of 
damages  the  price  agreed  on  by  B.  for 
the  re-purchase.  Gibson  v.  Cubitt, 
711. 

DEBT. 

See  Escape,  1. 


DEED. 
See  Sheriff's  Deed,  1. 

1.  A  deed  poll  will  operate  as  a 
bargain  and  sale ;  and  the  statute  4 
W.  IV.  ch.  1,  sec.  47,  has  a  retro- 
spective operation,  so  as  to  make 
deeds  of  bargain  and  sale  executed 
before  the  act  valid  without  registry. 
Rogers  et  al.  v.  Barnum,  452. 

2.  When  the  husband  of  a  feme, 
seised  of  lands  in  her  own  right  during 
the  coverture,  signed  a  writing  (not 
sealed)  acknowledging  that  he  had 
bargained  and  sold  certain  lands,  and 
been  paid  in  full  for  them,  and  after- 
wards, by  letter,  directed  his  name  to 
be  signed  to  a  deed  of  the  same  land, 
which  was  done,  the  wife  not  comply- 
ing with  the  requisites  of  the  statute 
to  depart  with  her  estate,  and  the  ven- 
dee entered  and  continued  in  possess- 
ion as  owner  upwards  of  twenty  years : 
Held,  that  the  jury  who  tried  an 
ejectment,  brought  by  such  husband, 
might  presume  a  conveyance  from 
him,  and  that  during  his  life,  at  least, 
no  ejectment  could  be  sustained  to 
dispossess  the  vendee  or  those  claim- 
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ing  under  him.  Doe  ex  dem.  Wilson 
et  ux.  v.  Wessells,  282. 


DEMAND  OF  POSSESSION. 
See  Ejectment.  7  &  8. 


DEMURRER. 
See  Arbitration  and  Award,  1  &  2. 
— Bail,  4. — Executors,  1. — 
Pleading,  5. 

DESCRIPTION. 

See  Survey,  1. 


DEVISE. 

See  Legacy. 
Ademption.] — Where  a  testator  had 
bound  himself  by  bond  to  pay  to  his 
mother  £12  10s.  Od.  annually,  and 
devised  part  of  his  lands  to  his  bro- 
thers on  condition  that  they  should  pay 
to  his  mother  £12  10s.  Od.  per  annum, 
and  pay  all  his  just  debts,  and  made 
them  his  executors :  Held,  that  at 
law  the  legacy  could  not  be  considered 
as  a  satisfaction  of  the  annuity  on  the 
bond,  and  that  the  mother  was  enti- 
tled to  both.  Thankful  Cole  v.  George 
Cole  and  Abel  Cole,  Executors  of 
Isaac  Cole,  deceased,  744<. 

DISCHARGE. 
See  Arrest,  3. — Ca.  Sa.,  2. — In- 
solvent, 2. 


,  DISSEISIN. 
See  Intrusion,  1. 


DISTRESS. 
See  Replevin,  1. 
In  case  for  illegal  distress,  the  plain- 
tiff is  entitled  to  succeed  on  shewing 
that  there  was  no  such  appraisement 


as  the  law  directs,  even  though  but  for 
nominal  damages.  Maguire  v.  Post,  1 . 

DISTRICT  COURT. 
See  Certiorari,  1  &  2— Costs,  8 
&9. 

DOWER. 
1.  In  dower,  the  summons,  if  serv- 
ed on  the  tenant,  need  not  be  served 
on  the  premises.    Honsburg  v.  Fritz, 
73. 

When  damages  recoverable — Plea 
of  ne  ungues  seisie — Evidence.] — 2. 
Iti  dower,  the  demandant  is  entitled  to 
damages  only  when  the  husband  died 
seised.  Under  the  plea  of  ne  ungues 
seisie,  possession  by  the  husband  is 
prima  facie  evidence  of  a  seisin  in  fee. 
Lockman  v.  Nesse,  505. 

EJECTMENT. 

See  Alien,  1. — Deed,  2. — Mort- 
gage, 2. — New  Trial,  2. — Reli- 
gious Society,  1. 

1.  Ejectment  as  on  a  vacant  pos- 
session. It  was  shewn  that  there  was 
a  house  on  the  premises  and  some 
articles  of  furniture  therein,  and  that 
the  tenant  lived  near.  The  court  set 
aside  the  proceedings  on  condition 
that  the  applicant,  who  claimed  title 
as  landlord,  should  appear  and  defend. 
Popplewell  ex  dem.  Capreol  v.  Abbott, 
61. 

2.  Where  A.,  having  only  a  bond 
for  a  deed,  and  not  having  paid  all  the 
purchase  money,  made  a  conveyance 
in  fee  to  B.  and  died,  and  B.  went 
into  possession  of  the  land,  and  con- 
tinued in  possession  for  several  years, 
when  A.'s  administrator  obtained  a 
conveyance  in  fee  to  himself,  from 
the  person  who  had  given  A.  the 
bond:  Held, that  the  administrator,  by 
making  use  of  the  deed,  was  guilty  of 
a  fraud,  and  that  his  title  under  it  could 
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not  prevail  against  B.  Doe  ex  dem. 
Dobie  v.  Vanderlip,  61. 

3.  Service- on  a  person  (not  shewn 
to  be  a  servant  of  the  tenant)  on  the 
premises  claimed  in  ejectment,  ex- 
plaining the  meaning  and  intent  there- 
of, held  insufficient  without  shewing 
the  tenant  had  received  it.  Doe  ecc 
dem.  Smith  v.  Roe,  306. 

4.  Tenants  in  common  cannot  make 
a  joint  demise  in  an  ejectment.  Doe 
ex  dem.  DJPNab  et  al.  v.  Sieker,  323. 

5.  Service  of  a  declaration  in  eject- 
ment on  any  person  but  the  tenant  or 
his  wife  is  insufficient,  unless  it  can  be 
shewn  that  the  declaration  came  to 
the  tenant's  knowledge  before  the  first 
day  of  term.  Doe  ex  dem.  Gray  v. 
Roe,  483. 

6.  When  a  minor  gives  a  bond  to 
convey,  and  he  or  his  heir  afterwards 
brings  ejectment  against  the  assignee 
of  the  obligee,  the  defendant  is  entitled 
to  a  demand  of  possession.  But  where 
the  defendant  went  to  the  heir  and 
offered  to  pay  him  the  money  due  on 
the  bond,  and  to  take  a  deed  from  him 
as  heir,  it  was  held  that  by  such  con- 
duct he  had  waived  his  right  to  a 
demand.  Doe  ex  dem.  Lemoine  v. 
Vancott,  486. 

Demand  of  possession — Action  by 
grantee  of  the  Crown  against  locatee.] 
— 7.  A  person  holding  land  under  a 
license  of  occupation  from  the  Crown 
is  entitled  to  a  demand  of  possession 
before  ejectment  brought  by  a  grantee 
of  the  Crown  in  fee.  Doe  dem. 
Creen  v.  Friesman,  661. 

ENDORSEMENT. 
See  Arrest,  1. 


ESCAPE. 

See  Pleading,  1.— Sheriff,  3. 

1.  In  debt  for  an  escape,  the  sheriff 
cannot  plead  satisfaction  previous  to 
the  issue  of  the  writ  in  bar  of  the 


action.  Such  plea  is  bad  on  general 
demurrer,  and  by  pleading  such  de- 
fence he  waives  an  objection  to  the 
declaration,  (viz.,  that  the  judgment 
being  in  a  district  court,  no  affidavit 
was  averred  to  warrant  the  issuing  of 
the  Ca.  Sa.)y  which  would  have  other- 
wise prevailed.  Munson  v.  HamiL 
ton,  Esq.,  Sheriff,  118. 

Liability  of  new  sheriff  for  escapes 
at  the  time  of  his  appointment.']— -2. 
On  the  death  of  a  sheriff  his  deputy 
is  charged  with  the  execution  of  his 
office  until  a  new  sheriff  is  appointed, 
and  he  must  assign  over  by^inden- 
ture  as  well  the  debtors  on  the  limits 
as  those  in  custody  ;  and  a  new  sheriff 
is  not  liable  for  the  escape  of  a  debtor 
on  the  limits  at  the  time  of  his  ap- 
pointment, without  such  assignment. 
Mcpherson  and  others  v.  Hamilton, 
490. 

Bail-bond— -Form  of  condition — 
Action  for  escape — Against  whom  to 
be  brought.] — 3.  An  action  for  an 
escape  will  not  lie  when  a  valid  bail- 
bond  has  been  taken.  Such  action 
must  be  brought  against  the  sheriff, 
and  not  against  the  bailiff,  unless  the 
act  complained  of  amounts  in  effect  to 
a  rescue.  Wilson  v.  McCullough, 
680. 


ESTOPPEL. 

Conveyance  in  fee  by  nominee 

before  patent  Conveyance  after 

patent  to  another  party.]  —  1.  A 
nominee  of  the  crown  before  the 
issuing  of  letters  patent  made  a  con- 
veyance in  fee  to  one  person,  after 
which  the  patent  was  issuedto  him, 
and  he  then  conveyed  to  another,  who 
again  conveyed.  Held :  that  the 
patentee  of  the  crown  and  his  assigns, 
as  privies  in  estate,  were  estopped  by 
the  first  conveyance,  and  that  the 
patent  fed  the  estoppel  and  made  it  a 
vested  interest,  confirming  the  case  of 
Doe  dem.  Hennessy  v.  Myers,  2  0. 
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S.  424.  Doe  ex  dem.  Tiffany  v. 
McEivan,  598. 

EVIDENCE. 
See  Account  Stated,  1. — Bills  of 
Exchange,  3  &  12. — Commission 
to  Examine,  1. — Crown  Grant, 
1. — Dower,  2. — Nuisance,  1. — 
Quarter  Sessions,  1.  —  Reple- 
vin, 1. — Sheriff,  1. 

1.  The  statute  5  Geo.  II.  ch.  7, 
sec.  1,  respecting  affidavits  to  be  made 
in  England  for  proof  of  debts  sued  for 
in  this  province,  is  not  repealed  by  the 
provincial  statutes  regulating  the  in- 
troduction of  the  law  of  England,  or 
of  evidence.  Qucere — If  such  affi- 
davit made  before  a  suit  is  commenced 
can  be  read  at  a  trial  subsequently 
had  ;  or,  if  such  affidavit  must  be  en- 
titled in  the  cause.  Gordon  v.  Fuller , 
174. 

Admissibility  of  copies  of  exhibits.] 
—  2.  Sworn  copies  of  exhibits  filed 
in  the  Crown  office  cannot  be  received 
in  evidence ;  the  originals  should  be 
produced.  Molson  et  al.  v.  McDon- 
nell, 441. 

M.,  formerly  deputy  sheriff  of 
the  L.  district,  sued  R.  the  sheriff,  for 
services  in  the  execution  of  his  office. 
At  the  trial  the  plaintiff  produced  an 
order  drawn  on  him  by  the  defendant 
in  favor  of  one  Rolph,  desiring  him  to 
pay  the  latter  £50  out  of  the  monies 
he  had  received  for  sheriff's  fees. 
Held,  that  in  absence  of  any  further 
information,  the  mere  proof  of  the 
payment  of  that  order  did  not  entitle 
the  plaintiff  to  recover.  Moore  v. 
Rapelje,  441. 

Credits."] — 4.  A  plaintiff  is  not 
bound  by  credits  given  by  him  in 
account  on  the  mere  statement  of 
the  defendant,  but  may  reject  such 
credits,  unless  the  defendant  can  shew 
that  they  ought  to  be  allowed.  Gordon 
et  al.  v.  Fuller,  576. 
5  F 


Jlgent.] — 5.  A  document  executed 
by  an  agent  in  the  name  of  his  prin- 
cipal can  be  proved  by  the  same  evi- 
dence which  would  be  sufficient  to 
prove  its  execution  by  the  principal. 
Dickson  v.  Jarvis,  694. 


EXECUTION. 
See  Arrest,  3. — Poundage,  1. 

1.  The  court  will  not  order  that  ex- 
ecution shall  issue  on  a  judgment  for 
the  benefit  of  a  third  party,  a  stranger 
to  that  judgment.  Gamble  et  ah  v. 
Bussell,  339. 

Term  for  years.] — 2.  A  term  for 
years  cannot  be  sold  under  an  ex- 
ecution against  lands  and  tenements. 
Doe  dem.  Court  v.  Tupper,  540. 


EXECUTORS. 
See  Legacy,  1. — New  Trial,  8. 

1.  Plaintiff  in  his  declaration  de- 
scribed himself  administrator,  &c,  and 
laid  causes  of  action  accruing  to  him, 
administrator,  as  aforesaid.  Defend- 
ant pleaded  ne  ztnques  administrator. 
Held,  bad  on  general  demurrer.  N. 
B. — there  was  no  profert  of  letters  of 
administration.  Walker,  Administra- 
tor, v.  Covert,  58. 

2.  Leave  to  sue  on  a  bond  given  to 
the  Lieutenant  Governor  for  the  time 
being,  as  judge  of  the  Court  of  Probate, 
should  be  applied  for  to  that  court — 
not  to  this.  In  re  Estate  of  David 
Stegman,  71. 

Bond.] — 3.  On  a  bond  given  to 
executors,  they  may  sue  either  as 
executors,  or  in  their  own  right. 
Executors  of  Davis  v.  Davis,  551. 

Money  had  and  received.] — 4. 
When  money  has  been  paid  by  a 
testator  on  an  agreement  for  the  pur- 
chase of  lands,  which  the  vendor  has 
failed  to  complete,  it  may' be  recover- 
ed back  by  the  executors  as  money 
had  and  received  to  the  use  of  the 
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testator.  Executors  of  Innes  v.  Brown, 
665. 

EXEMPLIFICATION. 
See  Crown  Grant,  2. 


EXHIBITS. 

See  Evidence,  2. 

FALSE  IMPRISONMENT. 

1.  In  trespass  for  false  imprison- 
ment, a  plea  justifying  the  imprison- 
ment under  a  Ca.  Re.  from  a  district 
court,  but  not  stating  an  affidavit  to 
have  been  filed  on  which  such  writ 
was  issued,  held  bad  on  demurrer. 
No  objection  lies  to  a  replication  to 
such  a  plea — "  that  there  was  no 
affidavit  of  a  debt  certain  duly  made 
and  filed,"  on  the  ground  that  it 
involves  a- negative  pregnant.  Ferris 
v.  Dyer     McDonell,  5. 

2.  A  private  individual  cannot  ar- 
rest on  suspicion  of  felony  ;  he  must 
shew  a  felony  committed.  Ashley  v. 
Bundas,  749. 

FELONY. 
See  False  Imprisonment,  2. 

FI.  FA. 

See  Attainder,  1 — Cognovit,  1. 
Execution. 


Return.'] — 1.  It  is  not  improper  for 
a  sheriff  to  return  to  a  writ  of  Fi. 
Fa.  that  he  has  made  the  money 
and  paid  it  over  to  the  plaintiff's 
attorney,  the  words  in  italics  being 
mere  surplusage.  Doyle  v.  Bergin, 
524-. 

Return.'] — 2.  An  insufficient  return 
to  a  Fi.  Fa.  is  as  no  return,  and  the 
course  is  to  move  for  an  attachment, 
not  to  quash  the  return.  Eastwood 
et  al.  v.  McKenzie,  708. 


FOREIGN  JUDGMENT. 

1.  Evidence  of  one  witness  that  he 
had  seen  the  seal  of  a  foreign  court, 
and  believed  the  seal  affixed  to  docu- 
ment produced  to  be  the  seal  of  that 
court ;  and  of  another  witness,  that 
he  had  been  to  the  office  of  the  foreign 
court  and  compared  the  seal  which 
was  shewn  him  by  an  officer  of  the 
court  with  that  produced  in  evidence  ; 
Held,  sufficient  prima  facie  evidence 
of  the  judgment.  Where  a  foreign 
judgment  awards  a  certain  debt  and 
costs  to  be  taxed,  Held  that  such 
costs  were  recoverable  in  an  action 
on  the  judgment,  on  proving  the 
amount  at  which  they  were  afterwards 
taxed.    Hall  v.  Armour,  3. 

2.  A  foreign  judgment  is  not  proved 
by  a  certificate  of  the  clerk  of  the 
court  that  judgment  had  been  render- 
ed in  the  suit  for  such  a  sum  in  favor 
of  th e  pi  ai nti ff.  Norton,  Administra- 
tor, v.  Post,  137. 


FORCIBLE  ENTRY. 

Forcible  entry  and  detainer — In- 
quisition under  6  II.  VIII.  ch.  9,] — 
An  inquisition  for  a  forcible  entry, 
taken  under  6  H.  VIII.  ch.  9,  must 
shew  what  estate  the  party  expelled 
had  in  the  premises  ;  and  if  it  do  not 
the  inquisition  will  be  quashed,  and 
the  court  will  award  restitution.  The 
inquisition  is  also  bad  if  it  appear  to 
the  court  that  the  defendant  had  no 
notice,  or  that  any  of  the  jury  had  not 
lands  or  tenements  to  the  value  of 
forty  shillings,  or  that  the  party  com- 
plaining was  sworn  as  a  witness. 
Mitchel  v.  Thompson,  and  Rex  v. 
McKreavy  et  al.,  620. 

FRAUDULENT  MISREPRE- 
SENTATION. 

See  Evidence,  5. — Statute  of 
Limitations,  2. 
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GAOL  LIMITS  OF  TORONTO. 

The  gaol  limits  of  the  City  of  To- 
ronto do  not  include  the  liberties  of 
the  city.    King  v.  Latham,  488.  ■ 

HIGH  TREASON. 
See  Attainder,  1. 

HUSBAND  AND  WIFE. 
See  Deed,  2. — Variance,  1. 

INDORSER. 
See  Bills  of  Exchange,  4  &  10. 


INFANCY. 

Infancy  is  not  an  inevitable  diffi- 
culty within  the  fifteenth  section  of 
the  Registry  Act,  so  as  to  preclude  the 
necessity  of  an  infant  devisee  register- 
ing the  will  within  six  months  of  the 
death  of  the  devisor,  to  avoid  a  con- 
veyance by  the  heir  at  law.  McLeod 
v.  Truax,  455. 


INFORMATION. 

1.  In  an  information  for  an  intru- 
sion the  venue  may  be  laid  in  any  dis- 
trict. Attorney  General  v.  Docksta- 
der,  341. 

2.  A  criminal  information  must  be 
signed  by  the  master  of  the  crown 
office.    Regina  v.  Crooks,  733. 

Libel — Joint-Publication.'] — 3 .  A 
joint  action  may  be  maintained  against 
several  persons  for  the  joint-publica- 
tion of  a  libel.  Broivn  v.  Hirley  et 
al.,  734. 

INQUISITION. 
See  Forcible  Entry,  1. 


INSOLVENT. 
1.  Rule  for  the  weekly  allowance 
will  be  granted,  on  an  affidavit  that  de- 
fendant is  not  worth  £5  exeept  his 
necessary  wearing  apparel.  Malone 
v.  Handy i  75. 


2.  A  defendant  in  custody  in  exe- 
cution for  a  sum  exceeding  JS100  is 
not  entitled  to  be  discharged  under  the 
statute  5  Wm.  IV.  ch.  3,  unless  he 
has  been  upwards  of  twelve  months 
in  confinement  in  the  gaol.  Denham 
v.  Talbot,  79. 

3.  It  is  no  excuse  for  not  paying  the 
weekly  allowance  pursuant  to  an  or- 
der, that  defendant  had  it  paid  at  the 
suit  of  another  plaintiff,  or  that  another 
co-defendant  is  not  in  custody  and  put 
in  bail  after  the  order  granted.  Trus- 
cott  et  al.  v.  Walsh,  Holland  and 
Hutchings,  79. 

4.  An  insolvent  charged  in  execu- 
tion on  a  judgment  for  seduction  is 
entitled  to  relief  under  the  statute  5 
Wm.  IV.  ch.  3.  Perkins  v.  O'  Con- 
nelly, 80. 

5.  Payment  of  the  weekly  allow- 
ance, after  a  defendant  in  custody  has 
filed  his  answers  to  interrogatories,  is 
a  waiver  of  any  objections  to  the  an- 
swers ;  and  the  plaintiff  has  no  right 
to  file  further  interrogatories  without 
leave  of  the  court.  Malone  v.  Handy, 
310. 

6.  A  defendant  is  entitled  to  his 
discharge  under  5  Will.  IV.  ch.  3,  on 
satisfying  the  court  that  he  has  been 
in  close  custody  more  than  three 
months,  for  a  debt  not  exceeding  £20, 
exclusive  of  costs.  King  v.  Keogh, 
326. 


INSURANCE. 
1.  In  an  action  against  an  insurance 
company  for  a  loss  by  fire,  the  de- 
claration averred  that  certain  affidavits 
required  by  the  conditions  of  the  policy 
were  made  by  A.  B.  and  CD.  Held, 
that  proof  of  affidavits  by  such  parties 
was  indispensable,  as  well  as  that  the 
affidavits  should  strictly  conform  to  the 
terms  of  the  policy.  Alderman  v. 
West  of  Scotland  Insurance  Com- 
pany, 37. 
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INTERLOCUTORY  JUDGMENT. 

1.  The  court  will  set  aside  an  inter- 
locutory judgment  after  the  lapse  of  a 
year,  in  case  the  defendant  not  having 
appeared  the  plaintiff  has  neglected  to 
file  common  bail  for  him.  Lane  v. 
McDonell,  335. 

2.  It  is  not  irregular  to  sign  interlo- 
cutory judgment  in  the  office  of  a 
deputy  clerk  of  the  crown  in  the 
country,  when  by  rule  of  court  the 
principal  office  in  town  is  not  open. 
Hall  v.  Banter,  705. 


INTERROGATORIES. 
See  Insolvent,  5. 


INTRUSION. 
See  Information,  1 . 
A  continuance  in  possession  of 
land,  under  an  erroneous  impression 
that  it  was  their  own,  of  intruders, 
as  against  the  Crown,  after  grant 
made,  is  not  a  disseisin  of  the  grantee. 
Doe  ex  clem.  West  v.  Howard,  462. 


IRREGULARITY. 
See  Arrest,  1. 

1.  When  there  were  two  defen- 
dants, one  of  whom  appeared  by  at- 
torney and  the  other  did  not  appear, 
but  the  declaration  and  other  papers 
by  both  defendants  were  served  on 
the  attorney  for  the  one,  the  court  held 
the  proceedings  irregular.  Huff  v. 
McLean  Sf  Hopkins,  69. 

2.  If  a  defendant  lie  by  and  allow 
plaintiff  to  take  several  steps,  he  there- 
by waives  previous  irregularities  in  the 
proceedings ;  he  should  have  taken  the 
earliest  opportunity  of  excepting  to 
them.  And  if  he  move  a  judge  in 
chambers,  he  must  state  all  the  irregu- 
larities he  relies  on,  and  cannot  after- 
wards in  term  resort  to  other  irregular- 
ities, which  existed  at  the  time  of  the 


application  to  the  judge,  but  were  not 
then  objected  to.  Arnold  v.  Fish, 
140.  I 

3.  In  an  action  against  several,  if 
the  plaintiff's  proceedings  be  irregular 
as  to  some,  and  he  proceed  to  trial 
with  notice  of  the  irregularity,  and  ob- 
tain a  verdict,  he  cannot  sustain  it  by 
entering  a  nolle  prosequi  after  trial  as 
to  those  defendants  against  whom  his 
proceedings  were  irregular.  Camp, 
bell  v.  Bruce  et  al.,  334. 


JOINT  LIABILITY. 
See  Arrest,  1. 


JOINT  PUBLICATION. 

See  Information,  3. 


JUDGE'S  ORDER. 
See  Affidavit  to  hold  to  Bail,  1 


JUDGMENT. 

See  Arrest,  3. — Arrest  of  judg- 
ment, 1. — Execution,  1. — Inter- 
locutory Judgment. — Title,  2. 

Where  a  verdict  has  been  taken  by 
consent  for  plaintiff  subject  to  a  refer- 
ence, the  court  will  not,  on  account  of 
a  failure  in  the  arbitrators  to  make  an 
award,  allow  judgment  to  be  entered 
for  the  verdict,  though  such  failure  be 
imputed  to  the  defendant.  Watson 
v.  Fothergill,  135. 


JUDGMENT  AS  IN  CASE  OF 
NON-SUIT. 
1.  Under  peculiar  circumstances, 
the  court  will  refuse  to  grant  judgment 
as  in  case  of  non-suit,  for  not  going  to 
trial  pursuant  to  notice.  Dunn  v. 
McDougall,  341. 

Practice.'] — 2.  A  rule  for  judgment 
as  in  case  of  a  non-suit  cannot  be  ob- 
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tained,  where  there  has  been  a  trial  ; 
and,  if  obtained,  and  the  plaintiff  enter 
into  a  peremptory  undertaking,  he  is 
not  bound  by  it.  Warren  v.  Smith, 
728. 


JUDGE  IN  CHAMBERS. 

A  judge  in  chambers  has  power  to 
set  aside  a  judgment  in  ejectment,  and 
the  hob.  jac.  poss.  thereon  issued. 
Poppleivell  ex  dem.  Capreol  v.  Abbott, 
24-5. 

JURAT. 

See  Affidavit,  1. 

JUROR. 

See  Arrest,  2. 


JURY. 

Special  jury  improperly  struck — 
Waiver.] — Where  a  special  jury  was 
improperly  struck,  but  the  defendant's 
attorney  was  present  and  made  no 
objection :  Held,  that  he  could  not 
afterwards,  on  that  ground,  move  for 
a  new  trial.  Shipman  v.  Birming- 
ham et  al.,  442. 

JUSTICES  OF  THE  PEACE. 
See  Bail,  7. — Quarter  Sessions,  1. 


LEASE. 

See  Covenant,  1. — Crown  Grant, 
1. — Damages,  1. — Execution,  2. 
Covenant  to  quit  premises  at  the 
expiration  of  the  term.] — 1.  Where 
a  lessee  took  a  lease  of  premises  for 
two  years,  and  covenanted  to  leave 
the  premises  without  notice  at  the  end 
of  that  time  :  Held,  that  on  ejectment 
brought  by  the  lessor  at  the  end  of  the 
term,  the  lessee  could  not  set  up  a  for- 
mer lease  to  himself  for  a  longer  period. 
Doe  ex  dem.  Wimburn  v.  Kent,  437. 
2.  A  lease  for  life  for  a  nominal 


rent,  not  under  seal,  although  it  cannot 
pass  a  freehold  interest,  will  operate 
as  a  lease  from  year  to  year,  and  the 
lessee  cannot  be  dispossessed  without 
six  months'  notice  to  quit.  Doe  dem. 
Dawson  v.  Coatts,  499. 

Over-holding  tenant.] — 3.  Where 
a  tenant  holds  over  after  the  expira- 
tion of  his  lease,  his  landlord  has  a 
right  to  take  possession  of  the  premises, 
if  he  can,  without  a  breach  of  the 
peace.     Boulton  v.  Murphy,  731. 


LEGACY. 
See  Devise,  1. 
Will — Assent  of  Executor — Tres- 
pass.]— The  assent  of  executors  to  a 
legacy  may  be  by  implication  as  well 
as  by  express  words,  and  in  this  case 
it  was  held  to  be  sufficiently  shewn  by 
their  conduct.  Where  the  testator 
devised  his  house  to  his  wife  for  life, 
and  also  left  her  some  personal  pro- 
perty, and  the  executors,  in  her  ab- 
sence, entered  the  house  to  make  an 
inventory  of  the  property,  and  after- 
wards  turned  out  her  daughter  and 
shut  up  the  house  :  .Held,  on  trespass 
brought  by  the  wife,  that  this  was 
sufficient  proof  for  the  plaintiff,  under 
an  issue  joined  upon  the  fact  of  ex- 
cess. Honsberger  v.  Honsberger  et 
al.,419. 


LETTERS  PATENT. 
See  Crown  Grant. — Estoppel,  1. 


LIBEL. 

See  Costs,  5. — Information,  3. 
1.  A  petition  to  the  Lieutenant 
Governor  complaining  of  the  conduct 
of  Commissioners  of  the  Court  of 
Requests,  and  charging  them  with 
partiality,  corruption  and  connivance 
at  extortion,  signed  by  a  number  of 
persons  and  praying  for  redress,  is  an 
absolutely  privileged  communication 
in  its  nature,  and  no  action  for  libel 


DIGEST  OF  CASES. 


774 

will  lie  upon  it,  though  the  defendant 
had  circulated  it.  and  been  the  means 
of  obtaining  signatures  to  it  of  indi- 
vididuals  who  knew  nothing  of  the 
facts  stated  in  such  petition,  and  some 
of  whom  supposed  it  to  be  a  matter 
of  a  totally  different  description. — 
Stanton  v.  Andrews,  211. 

2.  In  case  for  slander,  words  stated 
in  the  declaration  as  if  narrated  by  the 
defendant  in  the  third  person  are  not 
supported  by  proof  of  words  spoken 
by  him  in  the  first  person.  Phillips 
v.  Odell,  483. 

Words  imputing  arson — Action 
wlien  maintainable, ,] — 3.  An  action 
cannot  be  maintained  for  words  spoken 
imputing  the  crime  of  arson  to  the 
plaintiff,  when  from  the  evidence  it 
appeared  that  the  burning  of  the  build- 
ing of  which  the  plaintiff  was  accused 
would  not  have  constituted  such  crime. 
McNab  V.  McGrath,  516. 

Slander — Proof.'] — 4.  Where  the 
words  charged  were  "  you  robbed  the 
mail and  those  proved,  "  I  am  not 
like  you — running  about  the  country 
with  forged  deeds,  and  robbing  the 
mail,  as  you  did Held,  that  the 
variance  was  fatal.  McBean  v.  Wil- 
liams, 689. 


LICENSE  OF  OCCUPATION. 

See  Ejectment,  7. 


LIEN. 

See  Title,  3. 

A  builder  has  no  lien  for  payment 
upon  a  house  erected  by  him  on  the 
land  of  his  employer.  Where  A. 
contracted  to  build  a  house  for  B., 
and  to  deliver  possession  thereof  when 
finished,  upon  which  he  was  to  be 
paid :  Held,  that  no  action  would  lie 
to  recover  the  price  until  an  absolute 
and  unreserved  delivery  of  the  house 
had  taken  place,  and  that  he  had  not 
a  right  to  withhold  the  key  of  the 


house  until  he  had  received  payment, 
though  B.  had  not  acquired  any  title 
to  the  land  on  which  it  was  built. 
Johnson  v.  Crew,  200. 

LIMITS. 

See  Bond,  3. 


LINE  FENCES. 
The  statute  of  4  Wm.  IV.  ch.  12. 

for  regulating  line  fences,  does  not 
operate  to  overrule  or  disturb  any 
agreement  made  between  parties  re- 
specting division  fences  between  them. 
It  comes  into  effect  in  the  absence  of 
any  such  agreement,  and  where  parties 
dispute  on  which  of  them  the  obliga- 
tion to  make  or  repair  such  division 
fences  lies.  Lamb  v.  Mulholland  et 
al.,  109. 


MALICIOUS  ARREST. 
1.  Case  will  lie  for  maliciously 
holding  a  man  to  bail  on  the  affidavit 
that  "  he  was  apprehensive  the  said 
A.  B.  would  leave  the  province," 
&c,  if  strong  ground  be  shewn  nega- 
tiving the  existence  of  any  such  ap- 
prehension. Dunn  v.  McDougall, 
158. 

Averment  of  determination  of  for- 
mer suit,  and  endorsement  of  ca.  re.~\ 
— 2.  In  a  case  for  malicious  arrest 
the  determination  of  the  suit  is  suffi- 
ciently averred  by  stating  (that  "the 
plaintiff*  (the  defendant  in  the  original 
suit )  recovered  a  certain  sum  for 
damages  and  costs"  under  the  pro- 
vincial statute  2  Geo.  IV.  ch.  5, 
allowing  a  verdict  and  judgment  for 
defendant  in  set  off,  "  and  that  the 
defendant  was  in  mercy,  &c,"  with- 
out averring  also,  "  that  the  defendant 
took  nothing  by  his  writ and  an 
averment  that  the  defendant  mali- 
ciously obtained  a  judge's  order  to 
arrest  the  plaintiff,  and  issued  a  writ 
of  Ca.  Re,,  and  endorsed  it  for  bail, 
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shews  sufficiently  that  the  writ  was 
endorsed  under  the  order.  Wilcox 
v.  Burnside,  328,  and  ibid,  525. 


MANDAMUS. 

General  principle  as  to  issuing. ~\ — 
A  mandamus  never  issues  except  to 
admit  or  restore  some  person  to  an 
ascertained  right.  In  re  application 
of  Barnhart,  formerly  Gaolor  of  the 
Home  District  v.  The  Justices  of  the 
Home  District,  507. 

MARRIED  WOMAN. 
See  Deed,  1. 

MILL-DAM. 

See  Arbitration  and  Award,  3. 


MINOR. 

See  Ejectment,  1. 


MONEY  HAD  AND  RECEIVED. 

See  Executor. 
Where  money  has  been  paid  by 
a  testator  on  an  agreement  for  the 
purchase  of  lands,  which  the  vendor 
has  failed  to  complete,  it  may  be  re- 
covered back  by  the  executors.  Smart 
etal.  v.  Brown,  650. 


MORTGAGE. 
See  Statute  of  Limitations,  1. 

1.  The  court  refused  to  interfere  in 
a  summary  manner  to  stay  proceed- 
ings in  an  action  of  covenant  on  a 
mortgage  to  secure  money — brought 
for  the  benefit  of  an  assignee — though 
it  was  shewn  that  the  mortgagee  had 
signed  a  writing  not  under  seal,  by 
which  he  acknowleged  that  the  instal- 
ments mentioned  in  the  mortgage  were 
for  a  Jarger  sum  than  was  really  due. 
Baby  v.  Milne,  76. 

2.  A.  mortgaged  lands  in  fee  to  B.,| 


and  before  the  time  for  redemption 
expired,  on  an  arrangement  with  B., 

A.  conveyed  these  same  lands  in  fee 
to  C,  in  full  satisfaction  of  the  debt 
secured  by  mortgage.  No  re-convey- 
ance from  B.  to  A.  was  proved.  C. 
went  into  possession  and  continually 
held,  till  about  13  years,  when  B. 
made  a  conveyance  in  fee  of  the  same 
premises  to  D.,  claiming  the  title 
through  this  mortgage.  Held,  that 
D.  was  not  entitled  to  recover  in 
ejectment,  and  that  if  necessary  a  re- 
conveyance from  B.  to  A.  might  be 
presumed.  Doe  ex  dem.  McLean  v. 
Whitesides,  92. 

3.  H.  having  purchased  a  lot  of 
land  and  paid  several  instalments  of 
the  purchase  money,  but,  having  re- 
ceived no  deed,  assigned  his  right  to 

B.  taking  a  bond  from  him,  that  if  he 
should  obtain  the  deed  on  the  payment 
by  A.  to  him  of  «£100  in  two  years 
he  would  convey  the  land  to  A.  Held, 
on  ejectment  brought  by  B.,  the  two 
years  having  expired,  that  A.  could 
not  treat  the  bond  as  a  mortgage  and 
redeem  the  payment  of  principal  in- 
terest and  costs  under  7  Geo.  II.  ch. 
20.    Doe  Shannon  v.  Roe,  484. 


NEW  TRIAL. 
See  Absconding  Debtor,  1 — Jury, 
1. — Notice  of  Trial,  2. -^Tres- 
pass, 6. 

Error  in  survey.] — 1.  When  a  wit- 
ness, a  surveyor,  founded  his  evidence 
upon  the  assumption  of  a  certain  monu- 
ment as  the  correct  point  to  start  from 
in  running  a  line,  and  the  jury  gave 
their  verdict  accordingly,  and  such 
witness  afterwards  discovered  he  was 
in  error  as  to  the  correctness  of  that 
boundary,  and  made  affidavit  of  his 
mistake,  the  court  granted  a  new  trial. 
Doe  ex  dem.  Case  v.  Magill,  56. 

Usury. ,] — 2.  Debt  on  bond ;  defence, 
usury — and  verdict  for  plaintiff.  In 
an  action  for  ejectment  on  a  mortgage 
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given  to  secure  the  same  debt,  the 
jury  found  for  defendant  on  the  same 
evidence.  The  court  refused  to  set 
aside  the  verdict  on  the  bond,  though 
the  judge  who  tried  the  cause  thought 
the  evidence  strong  to  establish  usury. 
Wilson  v.  Hill,  56. 

Case  taken  out  of  oi-der.] — 3.  It  is 
not  a  sufficient  ground  for  setting  aside 
a  verdict  that  the  case  was  tried  out 
of  its  order,  and  in  the  absence  of  the 
defendant's  attorney  and  counsel,  un- 
less it  be  further  shewn  that  the 
defendant  had  some  defence,  which  it 
is  proper  he  should  have  an  opportu- 
nity of  urging.    Doyle  v.  Fraser,  59. 

Trespass.'] — In  trespass  qu.  cl. 
jreg.  defendant  pleaded  liberum  tene- 
mentum,  and  on  the  trial  the  jury  gave 
£6  damages  for  plaintiff,  against  the 
judge's  charge.  The  verdict  being 
contrary  to  law,  Held  that  the  small- 
ness  of  damages  was  no  reason  against 
a  new  trial,  because  the  verdict  if  it 
stood  would  be  conclusive  on  the  par- 
ties as  to  their  rights.  Soper  v.  Marsh, 
68. 

5.  A  new  trial  will  be  granted 
when  the  case  appears  very  doubtful 
on  the  evidence,  and  the  party  against 
whom  the  verdict  is  given  would  be 
concluded  by  it.  Whethen  et  al.  v. 
Coverley,  71. 

6.  After  two  concurring  verdicts 
in  a  case  doubtful  upon  the  evidence, 
and  where  there  is  good  reason  to  be 
satisfied  with  the  conclusion  the  jury 
have  come  to,  the  court  will  not  grant 
a  new  trial .  Terribery  v.  Miller,  129. 

7.  The  court  will  not  grant  a  new 
trial  upon  an  objection  to  the  jury 
having  been  summoned  by  a  relation 
of  either  party,  when  the  objection 
was  known  before  the  trial  to  the- op- 
posite party,  and  waived.  After  two 
verdicts  in  a  doubtful  case  and  upon  a 
question  of  fraud,  the  court  will  not 
grant  another  trial,  unless  it  is  abso- 
lutely clear  that  the  verdict  was  wrong. 


Power  et  al.  v.  Ruttan,  Esq.,  Sheriff, 
132. 

Executor.] — 8.  In  a  particularly 
hard  case,  the  court  will  relieve  an 
executor  who  has  omitted  to  plead 
"plene  administravit"  by  granting  a 
new  trial  and  amending  his  pleadings, 
on  payment  of  costs.  McMartin  v. 
Troveller,  155. 

9.  It  is  no  ground  for  a  new  trial/ 
that  a  witness  who  was  subpcenaed  did 
not  attend,  having  been  engaged  on 
some  public  works.  Woodruff  v. 
Campbell,  305. 

Costs.] — 10.  When  a  case  has  been 
called  on  and  tried  at  Nisi  Prius  in  the 
absence  of  the  defendant's  counsel,  a 
new  trial  will  be  granted  only  on  pay- 
ment of  costs.    Driscoll  v.  Hart,  677. 


NOLLE  PROSEQUI. 
See  Irregularity,  3. 


NONSUIT. 

See  Escape,  2. — Judgment  as  in 

Case  of,  1  &  2.  Notice  of 

Trial,  2. — Practice,  9. 

1.  Plaintiff  declared  on  a  promissory 
note  with  common  counts ;  he  gave 
particulars  for  goods  sold  and  delivered. 
The  defendant  disputed  the  note  as  a 
forgery  ;  and  at  the  trial  the  plaintiff 
proved  the  note,  and  gave  evidence  to 
shew  it  genuine,  and  the  defendant 
cross-examined  to  destroy  it — and  on 
plaintiff  closing  his  case,  moved  for 
and  obtained  a  nonsuit,  on  the  ground 
that  the  note  was  not  included  in  the 
bill  of  particulars.  A  new  trial  was 
granted  without  costs.  Bigelow  v. 
Sprague,  65. 

2.  A  plaintiff  cannot  elect  to  take  a 
non-suit  after  a  verdict  is  rendered  for 
the  defendant,  but  before  it  is  recorded. 

3.  A  plaintiff  may  be  non-suited 
although  his  evidence  supports  his 
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pleadings.  McPherson  et  at.  v.  Ham- 
ilton,  490. 

NOTICE  OF  TRIAL. 

1.  Notice  of  trial  given  in  lieu  of  a 
notice  of  assessment,  is  irregular.  Bil- 
lings et  al.  v.  Reid,  73. 

2.  Where  notice  of  trial  had  been 
served  late — and  defendant  immedi- 
ately on  being  apprised  of  it  took  steps 
to  procure  his  witnesses,  and  arrived 
with  them  an  hour  or  two  after  the  cause 
had  been  tried,  having  been  detained 
on  the  road  by  bad  weather, — the 
court  granted  a  new  trial,  it  being  sug- 


PARLIAMENT. 

A  member  of  the  House  of  Assem- 
bly has  privilege  of  being  sued  by 
summons,  and  not  bv  writ  of  ca.  re. 
Phelps  v.  McKenzie,  M,  P.  P.,  80. 


by  one  'partner  against 


PARTNERSHIP 

Trover 

another.']  —  1.  One  partner  cannot, 
maintain  trover  against  another,  for 
converting  the  partnership  property. 
Smith  v.  Book,  556. 

Contract.] — When  a  contract  was 
made  with  one  party,  who  subse- 
quently admitted  another  person  to  a 


gested  on  affidavit  that  defendant  had  i  share  in  the  contract,  Held,  that  pay 


merits.    Harrington  v.  O^Lone,  78. 
3.  Where  the  defendants  filed  a 


ment  to  the  original  contractor  is 
sufficient,  and  that  no  notice  need  be 


sham  demurrer,  which  was  argued  taken  of  the  subsequent  co-partner- 


goods 


before  a  judge  at  'chambers  as  a  dila-  j  s 
tory  plea — Held,  that  the  defendants 
were  still  entitled  to  short  notice  of 
trial,  although  there  was  not  sufficient 
time  to  give  it  before  the  next  assizes, 
owing  to  the  delay  occasioned  by  the 
demurrer.  Truscott  et  al.  v.  Goldie 
et  al.,  138. 

4.  It  is  not  a  sufficient  service  of  a 
notice  of  trial  to  leave  it  at  the  attor-  j  t 
ney's  office,  no  person  being  there,  j  PEREMPTORY  UNDERTAKING. 
Brewer  v.  Bacon,  6*5. 


ship.  Carlisle  et  al.v.  The  Niagara 
Dock  Company,  660. 

Non-joinder.~\—%.  In  an  action  for 
sold  and  delivered,  the  non- 
joinder of  a  dormant  partner  is  not> 
fatal.    Briggs  v.  Bower,  672. 


PATENT. 
See  Crown  Grant. 


5.  In  an  action  defended  by  the 
Crown,  notice  of  trial  was  served  on 
the  Attorney  General,  who  had  pre- 
viously been  raised  to  the  bench. 
Held,  that  such  notice  was  a  nullity. 
Doe  ex  dem.  McMillan  v.  Duane  et 
al.,  676. 


NUL  TIEL  RECORD. 
See  Bail,  4  &  5. 


OVER-HOLDING  TENANT. 

See  Lease,  3. 

OYER  AND  TERMINER. 
See  Criminal  Law,  1. 
5  G 


See  Judgment  as  in  Case  of 
Non-suit,  2. 

PLEADING. 
See  Arbitration  and  Award,  1  & 
2.— Bail,  4.— Bills  of  Exchange, 
5. — Bond,  1   and   3. — Common 
Counts,  1. — Dower,  2. — Escape, 
1. — Executor,  1. —  Libel,  2. — 
Malicious  Arrest,  2  &  3. — 
Partnership,  3. — Replevin,  1. 
— Request,   2. — Tender,  1. — 
Trespass,  1,  2,  3,  4. 
1.  In  declaration  for  an  escape  on 
a  writ  issued  from  a  District  Court  the 
making  and  filing  of  an  affidavit  of 
debt  must  be  alleged.     Wragg  v. 
Jar  vis,  Sheriff,  113. 

VOL,  IV. 
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Covenant  for  title— Breach — Plea 
of  no  eviction.] — 2.  In  aetion  of 
breach  of  covenant  for  good  title,  a 
plea  that  the  defendant  was  the  right- 
ful owner  (in  the  words  of  the  coven- 
ant), and  that  the  plaintiff'  entered 
upon  and  took  possession  of  - the  pre- 
mises, and  never  has  been  evicted,  is 
bad  on  demurrer;  as  is  likewise  a 
plea  that  the  plaintiff,  before  and  at 
the  time  of  the  delivery  of  the  inden- 
ture, was  in  possession  and  has  not 
been  evicted.  Vanderburgh  v.  Yan- 
alstine,  454. 

Bond — Profert.] — When  a  bond  is 
pleaded  with  a  profert,  the  admission 
of  its  execution  under  a  judge's  sum- 
mons for  that  purpose  does  not  dis- 
pense with  the  necessity  for  its  pro- 
duction at  the  trial,  but  only  with  the 
necessity  of  proof  of  execution.  Less- 
lie  v.  Leahy,  482. 

Bail— Plea  that  after  ca.  sa.  issued 
the  plaintiff  gave  notice  to  the  sheriff 
not  to  arrest  their  principal .] — 4.  A 
plea  by  bail  to  an  action  on  their 
recognizance,  that  after  the  issuing  of 
the  Ca.  Sa.  against  their  principal  the 
plaintiff  gave  notice  to  the  sheriff  not 
to  arrest  him,  is  bad  on  general  de- 
murrer. Bums  v.  Donelly  and  Kay, 
495. 

5.  A  plea  by  bail  to  an  action  on 
their  recognizance  that  they  did  not 
become  bail,-  concluding  to  the  coun- 
try, is  bad  on  special  demurrer. — 
Bums  v.  Grier  et  al.,  500. 

6.  A  replication  de  injuria  to  a 
justification  under  a  warrant  is  good. 
Blair  v.  Bruce,  524. 

Assault  and  battery— Plea  of  "  son 
assault  demesne  "—Replication  there- 
to.]— 7.  To  a  plea  of  son  assault  de- 
mense  to  a  declaration  for  assault  and 
battery,  a  replication  that  the  defen- 
dant committed  a  breach  of  the  peace, 
and  that  the  plaintiff,  being  a  consta- 
ble and  having  view  thereof,  arrested 
him,  is  a  good  answer.  Fido  v. 
Wood,  558. 


8.  Debt  on  bond — condition  "  that 
if  A.  gives  B.  a  good  and  sufficient 
deed  in  fee  simple  of  <fcc,  and  as  soon 
as  the  said  B.  pays  up  a  note  of  hand 
this  day  given  to  said  A.  in  payment 
of  said  land,  then,  &c."  The  defen- 
dant (A.)  pleaded  that  he  was  willing 
and  offered  the  plaintiff  to  give  him  a 
deed  for  the  said  land  on  his  (the 
plaintiff)  paying  up  the  said  note  of 
hand,  but  that  the  plaintiff  did  not 
require  and  forbade  the  plaintiff  to  give 
said  deed,  and  that  plaintiff  declared 
to  defendant  that  he  would  not  nor 
did  he  ever  pay  up  said  note,  and 
plaintiff  discharged  defendant  from 
giving  him  a  deed,  for  which  reason, 
and  no  other,  defendant  did  not  give 
the  deed.  Held,  plea  bad  on  de- 
murrer. Macaulay,  J.,  dissenting. 
Campbell  v.  Burr,  630. 

Sheriff — Non-return  of  writ.~\ — 9. 
In  an  action  against  a  sheriff  and  his 
sureties,  on  their  covenant  for  the  due 
performance  of  his  duty,  for  not  re- 
turning a  writ  of  Fi.  Fa.  and  the 
money  made  thereon,  it  is  necessary 
to  set  out  the  recovery  of  the  judgment 
which  warrants  the  issuing  of  the  writ. 
Bidwell,  Executor  of  Bidivell,  v.  Mc- 
Lean et  al.,  690. 

Arbitration  and  aivard — Declara- 
tion averring  award  made  on  day 
appointed — Plea,  no  award — Repli- 
cation varying  from  declaration  as 
to  time.'] — 10.  When  to  a  declaration 
in  debt  on  a  submission  bond  with  an 
averment  that  the  award  was  made 
on  the  day  appointed,  the  defendant 
pleaded  "  no  award,"  and  the  plaintiff 
replied  an  award  within  the  time — to 
wit,  on  a  day  and  year  different  from 
the  year  stated  in  the  declaration — 
the  replication  was  held  sufficient  on 
general,  though  it  would  have  been 
bad  on  special  demurrer.  Judge  v. 
Judge,  692. 

Pleading — Party  suing  in  a  re- 
presentative capacity^]  —  Where  a 
plaintiff  sues  in  a  representative  char- 
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acter,  the  cause  of  action  must  be 
stated  in  the  declaration  to  have  ac- 
crued to  him  as  such  representative. 
Ham  et  al.  v.  Madden  et  al.,  729. 

Pleading — Request  '] — 12.  Where 
no  time  is  limited  for  the  doing  of  an 
act,  it  must  be  done  in  a  reasonable 
time,  and  a  special  request  must  be 
averred,  but  the  statement  of  a  general 
request  will  be  sufficient  after  verdict. 
Daily  v.  Stevenson  et  aL,  737. 

PORT  HOPE  (TOWN  OF) 
See  By-Law,  1. 


POSSESSION. 

See  Ejectment,  2. — Seisin,  1. — 

Statute  of  Limitations,  1. — 
Title,  2. 

POUNDAGE. 

Where  an  execution  against  lands 
was  put  into  a  sheriff's  hands  before 
the  return  day — but  it  was  not  shewn 
that  the  sheriff  did  anything  upon  it — 
and  the  plaintiff  and  defendant  com- 
promised :  Held,  that  the  sheriff  was 
not  entitled  to  poundage  on  such  exe- 
cution, although  the  defendant  had 
lands  within  his  district  which  might 
have  been  taken  upon  such  writ  and 
sold.    Leeming  et  al.,  Executors  of 

 Leonard,  Sheriff,  v.  Hag er man, 

one,  Sec,  38. 


PRACTICE. 

See  Costs,  7.— Dower,  1. — Eject- 
ment, 3  and  5. — Information, 
1  and  2. — Interlocutory  Judg- 
ment, 1  and  2. — Irregularity,  1 
and  3. — New  Trial,  3. — Notice 
of  Trial,  4. — Satisfaction,  1. 
1.  The  court  set  aside  an  assess- 
ment of  damages,  where  the  record 
was  not  entered  till  the  morning  of  the 
second  day  of  the  assizes :  there  be- 
ing no  assent  on  the  part  of  the  de- 
fendant.   Hall  v,  Griswold,  136. 


Service  of  •papers,'] — 2.  It  is  irre- 
gular to  serve  papers  on  an  attorney's 
clerk,  at  a  distance  from  the  attorney's 
residence  or  place  of  business.  Tif- 
fany v.  Bullen,  137. 

Declaration — Attorney's  name.] — 
3.  It  is  not  necessary  that  an  attorney's 
name  should  be  subscribed  to  a  de- 
claration, if  it  be  stated  in  the  com- 

|  mencement.    Crooks  et  al.  v.  Davis^ 

j  141. 

I  Points  reserved.] — 4.  When  points 
!  are  reserved  at  a  trial  and  endorsed  on 
|  the  record,  but  the  judge  makes  no  entry 
i  thereof  on  his  notes,  the  record  must 
j  govern,  and  judgment  cannot  be  en- 
tered until  the  points  are  disposed  of. 
Taylor  v.  Taylor,  489. 

5.  Where  the  plaintiff  had  lost  a 
trial  by  the  defendant  having  pleaded 
in  abatement,  and  the  latter  moved  to 
be  allowed  to  withdraw  his  plea  in 
abatement  and  plead  to  the  action,  the 
court  granted  the  new  application  pro- 
vided that  the  defendant  could  produce 
affidavits  to  shew  that  he  had  a  meri- 
torious defence.  Skillington  v.  Baby, 
574. 

Amendment.] — 6.  The  plaintiff  re- 
covered a  verdict  at  Nisi  Prius, 
which  was  set  aside  in  term.  He 
then  moved  to  amend  his  declaration, 
by  adding  two  new  counts  ;  and  leave 
was  granted  on  payment  of  the  costs 
of  the  former  pleading  and  of  the 
application.  Kingsmill  et  aL  v. 
Broivn,  591. 

7.  In  an  action  of  replevin  where 
the  court  below  found  in  favor  of  the 
plaintiff  on  demurrer  to  the  first  cog- 
nizance, and  in  f#or  of  the  defendant 
on  demurrer  to  his  replication  to  one 
of  several  pleas  in  bar  of  the  second 
cognizance,  and  a  general  judgment 
was  therefore  given  in  defendant's 
favor,  awarding  damages  and  a  return 
of  the  goods :  Held,  on  appeal,  that 
such  judgment  was  erroneous.  Ilea 
v.  GUliland,  649. 
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Plea  in  abatement.] — 8.  A  plea 
in  abatement,  must  be  filed  within 
four  days  from  demand.  Richmond 
et  ah  v.  Sewell,  673. 

Peremptory  undertaking^]—^.  The 
motion  to  discharge  a  rule  for  judg- 
ment as  in  case  of  a  non-suit,  on  the 
peremptory  undertaking,  must  be  made 
in  open  court  arid  supported  by  affida- 
vit.   Hollister  v.  Bamhart,  719/ 


PRESENTMENT. 
See  Bills  of  Exchange,  1  and  2. 


PRETENDED  TITLE. 

Leave  was  granted  to  compound  on 
the  statute  Hen.  VIII  for  buying  a 
pretended  title  on  paying  the  King's 
share  into  the  court.  May  qui  tarn  v. 
Detrick,  77. 


PRINCIPAL  AND  SURETY. 

Change  of  office  for  which  security 
is  given — Surety  no  longer  respon- 
sible."]—  1.  A  surety  by  bond  for  the 
due  performance  of  the  office  of  bank 
agent  is  not  responsible  for  losses  oc- 
curring after  the  nature  of  the  agency 
has  been  changed,  and  the  agent  ap- 
pointed a  cashier.  Bank  of  Upper 
Canada  v.  Covert  et  ah,  541. 

2.  A  surety  cannot  sue  a  co-surety 
jointly  with  the  principal,  for  the 
amount  of  a  debt  of  the  principal  which 
the  surety  has  been  obliged  to  pay. 
Burnham  v.  Choat  et  ah,  736. 


PROBATE. 

See  Executor,  1. 


PROCESS. 

A  true  copy  of  non-bailable  process 
must  be  served  on  a  defendant.  Scott 
et  ah  v.  Heffernan,  321. 


PROFERT. 

See  Pleading,  3. 


PROMISSORY  NOTES. 
See  Bills  of  Exchange. 

QUARTER  SESSIONS. 

Appeal.] — On  an  appeal  to  the 
quarter  sessions  under  the  statute  4 
Win.  IV.  ch.  4,  evidence  differing  from 
or  additional  to  that  produced  before 
the  convicting  justices  may  be  receiv- 
ed and  go  to  the  jury.  Rex  v.  Jus- 
tices of  Bathurst,  74. 


QUIET  ENJOYMENT. 
See  Covenant,  1. 


RECORD. 

See  Amendment,  1. 


REDEMPTION. 

See  Taxes,  2. 


PRIORITY. 
See  Abscondin^  Debtor,  2. 

PRIVILEGE^ 
See  Arrest,  1. 


PRIVILEGED  COMMUNI- 
CATION. 


See  Libel,  1. 


REGISTRY. 
See  Deed,  1. — Infancy,  1. 

RELIGIOUS  SOCIETIES. 

Where  real  property  was  given  by 
deed  in  trust  for  the  Methodist  Episco- 
pal Church  in  Canada,  according  to 
the  rules  adopted  by  the  General 
Annual  Conference,  and  that  when 
any  of  the  trustees  or  their  successors 
should  cease  to  be  a  member  of 
that  church  that  such  trustee  should 
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vacate  his  trusteeship  ;  and  at  a  gene- 
ral conference  the  majority  did  away 
with  Episcopacy,  and  having  appointed 
new  trustees,  claimed  the  property 
from  the  old  trustees,  who  adhered 
to  the  Episcopacy,  on  the  ground  that 
by  not  conforming  to  the  rules  of  the 
general  Conference  they  had  ceased 
to  be  trustees  according  to  the  terms 
of  the  trust  deed,  and  the  new  trustees 
took  possession  of  the  property :  Held, 
on  ejectment  brought  by  the  old  trus- 
tees, that  they  were  entitled  to  recover, 
the  Conference  having  no  power  to  do 
away  with  Episcopacy,  and  the  old 
trustees,  by  continuing  in  the  original 
church,  having  complied  with  the 
terms  of  the  deed.  Doe  ex  dem.  the 
Trustees  of  the  Methodist  Episcopal 
Church  in  the  Township  of  Kingston 
v.  Bell,  344. 

Trespass  against  a  trustee  who  had 
ceased  to  be  a  member.] — 2.  Trespass 
was  held  to  be  maintainable  by  the 
trustees  of  a  Methodist  chapel  against 
a  person  who  was  a  trustee,  but  hav- 
ing ceased  to  be  a  member  of  the 
society  could  not  hold  the  trust  under 
the  provisions  of  the  deed  which  cre- 
ated it  ;  and  some  of  the  plaintiffs, 
who  were  not  the  original  trustees, 
but  had  been  elected  as  their  success- 
ors under  the  same  provisions,  were 
properly  joined  in  the  action.  Everett 
et  al.  v.  Howell  et  al.f  592. 

REPLEVIN. 
See  Practice,  7. 
Distress  for  rent — Evidence.']  — 
In  replevin,  under  the  plea  of  non 
tenuit  to  an  avowry  for  rent  in  arrear, 
the  plaintiff  may  show  an  eviction. 
Cor  mack  v.  Bergen,  561. 

REPLICATION. 
See  Pleading,  6. 

REPUGNANCY. 
See  Arbitration  and  Award,  4. 
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REQUEST. 
See  Pleading,  10. 
The  omission  of  an  averment  of  a 
special  request,  where  required,  is 
matter  of  form  only,  and  cannot  be 
objected  to  on  general  demurrer. 
McLeod  v.  Jackson,  318. 

RETURN. 
See  Fi.  Fa.,  1. 


SATISFACTION. 
A.  being  in  execution  at  the  suit  of 
B.,  recovered  judgment  against  B.  for 
a  sum  smaller  than  that  for  which  he 
was  charged  in  execution.  Held,  that 
the  proceedings  in  this  cause  might  be 
stayed  on  satisfaction  being  entered  on 
B's  judgment  for  the  sum  recovered 
by  A.  against  him.  Bethune  v.  Broivn, 
332. 

SEDUCTION. 

See  Insolvent,  4. 

SEISIN. 
See  Dower,  2. — Title,  2. 
Seisin  in  fee  cannot  be  presumed 
from  a  mere  constructive  possession, 
but  from  an  actual  visible  possession 
only.  Doe  ex  dem.  Morgan  v.  Simp- 
son, 335. 

SEIZURE. 
See  Sheriff,  1. 
Seizure  by  sheriff— Abandonment.] 
— A  chattel  was  seized  by  the  sheriff 
and  lent  by  him  before  the  return  of 
the  writ.  Held,  no  abandonment. 
HamUto?i  v.  Bouek,  664. 

SET  OFF. 
Plaintiff  agreed  with  defendant  after 
action  brought,  that  if  defendant  would 
take  a  note  which  plaintiff  had  given 
to  a  third  person,  it  should  be  allowed 
for  on  account  of  this  action.  De- 
fendant did  so,  and  by  such  payment 
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and  other  items  of  set-off  accruing 
before  action  brought  over-balanced 
plaintiff's  demand.  Held,  that  plain- 
tiff was  still  entitled  to  a  verdict  with 
nominal  damages,  which  would  carry 
full  costs.    Shemvood  v.  Campbell,  2. 


SHERIFF. 

See  Attachment,  2  and  4>. — Es- 
cape, 2  and  3. — Evidence,  3. — 
Fi.  Fa.,  1.  — New  Trial,  7.— 
Pleading,  1  and  9.— Poundage, 
1.— Seizure,  1. — Trespass,  5. 

1.  In  trespass  against  a  sheriff  for 
seizing  goods  in  execution,  it  is  not 
enough  to  call  the  bailiff  who  made 
the  seizure,  and  prove  by  him  that  he 
had  a  warrant,  without  producing  it, 
or  giving  some  satisfactory  account  of 
it  to  excuse  its  non-production.  Lowes 
v.  Jar  vis,  Sheriff,  134. 

2.  The  sheriff's  warrant  to  a  bailiff 
to  arrest  must  be  endorsed  with  the 
amount  of  the  debt  claimed  and  costs, 
in  like  manner  as  the  writ  is  required 
to  be.    Steele  v.  Lameux,  154. 

Escape— Liability  of  sheriff  when 
arrest  made  by  bailiff  voithout  ivar- 
rant — Duty  of  sheriff  charged  with 
an  arrest.]— A  sheriff  is  not  liable  for 
an  escape  when  a  bailiff  arrests  a 
debtor  without  any  warrant  against 
him,  although  the  bailiff  has  the  writ 
in  his  possession.  When  the  sheriff 
goes  to  the  known  residence  of  a 
debtor  and  bona  fide  searches  for  him 
to  make  an  arrest,  without  success, 
because  the  debtor  has  absconded,  he 
has  done  all  that  is  required  ;  and  he 
is  not  liable  for  not  arresting  after  the 
debtor's  return,  unless  it  be  shewn  that 
he  had  notice  of  such  return.  Rigney 
v.  Ruttan,  707. 


SHERIFF'S  DEED. 

The  deed  of  land  sold  for  taxes  may 
be  made  by  the  sheriff  to  the  assignee 
of  the  highest  bidder.  Doe  dem.  Bell 
v.  Or,  433. 


SIDE  LINES. 

Where  parties  run  the  side  lines 
between  their  respective  lots,  and  pos- 
sess the  land  on  either  side  according 
to  such  side  lines  for  twenty  years  and 
upwards,  such  possession  is  confirmed 
by  the  Statute  of  Limitations,  although 
on  a  survey  made  according  to  the 
statute  of  1818  it  may  turn  out  that 
the  lines  run  in  the  first  instance, 
and  according  to  which  the  possession 
has  been,  are  erroneous.  Dtnnison 
v.  Chew,  161. 

SPECIAL  BAIL.  > 
See  Bail,  1. 


SPIRITUOUS  LIQUORS. 

A  shop-keeper  may  recover  for 
spirituous  liquors  sold  in  less  quanti- 
ties than  to  the  value  of  twenty 
shillings  sterling  at  a  time.  Leith  v. 
Willis,  101. 


STATUTES  (CONSTRUCTION 
OF). 

6  Edw.  I.  ch.  5.— See  "Waste." 
6  Hen.   VIII.   ch.  9— See   "  Forcible 
Entry." 

5  Geo.  II  ch.  7— See  "Evidence." 
2  Geo.  IV.  ch.  5— See  "  Malicious  Ar- 
rest." 

2  Geo.  IV.  ch.  13  — See  "Account 
Stated." 

4  Geo.  IV.  ch.  17  — See  "Welland 
Canal." 

2  Win.  IV.  ch.  5— See  "Absconding 
Debtor"— "Attachment." 

4  Wm.  IV.  ch.  1— See  "Deed"— "Side 
Lines" — "Statute  of  Limitations." 

4  Wm.  IV.  ch.  4— See  "  Quarter  Ses- 
sions." 

4  Wm.  IV.  ch.  12— See  "Line  Fences." 

5  Wm.  IV.  ch.  3— See  "Insolvent." 


STATUTE  OF  FRAUDS. 
See  Trespass,  7. 

STATUTE  OF  LIMITATIONS. 

See  Evidence,  5. — Side  Lines,  1. 
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Mortgage  satisfied  after  twenty 
years''  possession  subsequent  to  de- 
fault.']— When  the  mortgagor  is  in 
possession,  a  mortgage  may  be  pre- 
sumed satisfied  when  twenty  years 
have  elapsed  from  the  time  of  the 
payment  of  the  mortgage  money.  Doe 
ex  dem.  McGregor  v.  Haivke,  and 
Doe  ex  dem.  McGregor  v.  Crow}  496.  j 

Fraudulent  misrepresentation.  ] — 
2.  In  case  for  fraudulent  misrepre- 
sentation,  the  Statute  of  Limitations 
begins  to  run  from  the  time  of  the 
misrepresentation,  not  from  the  lime 
of  its  discovery  by  the  plaintiff,  nor 
from  the  time  that  damage  accrued. 
Dickson  v.  Jar  vis,  694. 


SURETY. 
See  Principal  and  Surety. 

SURVEY. 
See  New  Trial,  1. 

Description.'] — The  front  half  of  a 
lot  supposed  to  contain  in  all  two 
hundred  acres,  but  in  reality  consisting 
of  more,  was  construed  to  mean  half 
the  real  quantity.  Ellis  v.  Waddel  et 
al.,  639-. 

TAXATION  OF  COSTS. 
See  Attorney,  2  and  4. 

TAXES. 

1.  Land  which  has  not  been  de- 
scribed by  the  Surveyor. General  is  not 
liable  to  be  sold  for  taxes.  Doe  dem. 
Bell  v.  Orr,  433. 

Redemption.] — 2.  The  defendant, 
as  treasurer,  returned  the  plaintiff's 
land  as  part  of  a  tract  on  which 
taxes  were  unpaid.  The  plaintiff 
tendered  the  amount  of  the  taxes  on 
his  own  portion,  which  the  defen- 
dant refused  to  accept,  and  the  land 
was  sold  by  the  sheriff.  Held,  that 
an  action  would  not  lie  against  the 


treasurer  for  not  accepting  the  re- 
demption money,  the  tender  to  and 
refusal  by  the  latter  of  the  money  be- 
ing equivalent  to  payment,  and  that 
therefore  the  plaintiff  had  not  lost  his 
land.  Cunningham \ \  Mar/eland, 64<5t 


TENANT. 
The  stat.  4  Will.  IV.,  ch.  1,  sec. 
53,  does  not  authorise  a  writ  against 
a  mere  tenant,  at  will,  though  he  con- 
tinue to  hold  after  notice  to  quit  and 
demand  of  possession.  The  statute 
extends  only  to  tenants  holding  after 
the  expiration  of  their  time.  Clement 
v.  Schriver,  3 10. 

TENDER. 

See  Bond,  2. — Damages,  1. — 
Taxes,  2. 

1.  A  sheriff  sent  his  clerk  to  plain- 
tiff's attorney  before  action  brought, 
saying  that  certain  monies  collected 
on  an  execution  in  favor  of  plaintiff 
were  ready  to  be  paid :  the  clerk  had 
not  the  money  with  him,  nor  did  he 
offer  to  go  for  it;  but  the  attorney  said 
he  would  not  receive  it  without  the 
costs  of  a  rule  on  the  sheriff  to  return 
the  writ  were  also  paid.  Held,  that 
these  facts  would  not  sustain  a  plea  of 
tender.  Thompson  v.  Hamilton,  Esq. 
Sheriff,  111. 

Plea.] — 2.  A  plea  of  tender  and 
refusal,  and  that  the  defendant  was 
always  ready  to  pay  at  a  particular 
place,  held  sufficient,  on  general 
demurrer.  Thompson  v.  Hamilton, 
Sheriff  of  Niagara,  443. 

TERM  FOR  YEARS. 
See  Execution,  2. — Lease. 

TITLE. 

See  Crown  Grant,  2. — Eject. 

ment,  2. 
1.  A  purchaser  of  lands  on  an  exe- 
cution at  a  sheriff's  sale  is  entitled  to 
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recover  in  ejectment  against  the  debtor 
or  his  representative  without  proof  of 
the  debtor's  title.  Doe  Fisher  v.  Ches- 
ser  et  al.,  144. 

Seisin. — 2.  Possession  from  which 
seisin  may  be  inferred  must  be  an 
actual  or  visible  possession,  not  merely 
by  construction  only.  Doe  ex  clem. 
Morgan  v.  Simpson,  555. 

Judgment— Lien  on  lands — Pri- 
ority of  title.'] — 3.  Lands  are  bound 
only  from  the  delivery  of  the  writ 
against  them  to  the  sheriff,  and  a  judg. 
ment  is  no  lien  upon  them.  A  pur- 
chaser at  sheriff's  sale  of  lands  sold  on 
an  execution  against  a  devisee  takes 
in  preference  to  a  purchaser  on  a 
subsequent  execution,  though  prior 
judgment,  against  the  executors  of  the 
testator.  Doe  Auldjo  v.  Hollister,  73 9. 


TRESPASS. 
See  Crown  Grant,  1. — Legacy,  1. 
New  Trial,  4 — Religious  Soci- 
ety, 1. — Sheriff,  1. — Variance, 
1. 

1.  In  trespass  quare  clausum  f regit, 
to  a  plea  of  soil  and  freehold  in  the 
King,  over  which  was  a  public  allow- 
ance for  road  or  highway,  plaintiff 
replied  that  the  soil  and  freehold  was 
his  and  not  that  of  the  King,  modo  et 
forma.  Held,  that  this  replication 
"put  in  issue  the  existence  of  such  a 
public  allowance  for  road, — i:  e.  a 
public  allowance  of  which  the  soil 
and  freehold  was  in  the  King.  Hel- 
liwell  v.  Eastwood  et  al-,  104. 

2.  In  trespass  quare  clausumf  regit, 
and  for  taking,  cutting  and  carrying 
away  hay  and  corn  of  plaintiff's,  and 
converting,  &c,  the  plea  of  liberum 
tenementum  is  not  a  sufficient  answer 
on  demurrer.  Wilcox  v.  Montgomery, 
312. 

3.  In  trespass  against  several,  if  the 
plaintiff  prove  a  cause  of  action  against 
all  upon  one  count,  and  attempts,  but 


fails  in  proving,  a  second  trespass  on 
another  count,  proving  it  against  some 
of  the  defendants  only,  he  is  neverthe- 
less entitled  to  recover  for  the  trespass 
first  proved.  Watson  v.  Riordeti  et 
al.t  322. 

Justification.'] — 4.  Trespass  quare 
clausumf  regit,  with  a  count  for  taking 
goods.  The  defendants  justified  as 
commissioners  and  bailiff  of  the  Court 
of  Requests,  and  the  plaintiff  replied 
that  he  was  not  duly  summoned  to 
attend  at  the  court  at  which  judgment 
was  recovered.  Held  :  replication 
bad  on  general  demurrer.  Stevens  v. 
Cowan  et  al.,  572. 

Execution —  Chattel  mortgage .] — 5 . 
An  action  for  trespass  will  not  lie 
against  a  sheriff  for  seizing  goods  which 
were  subject  to  a  chattel  mortgage, 
but  of  which  the  mortgagors  had  pos- 
session.   Street  v.  Hamilton,  658. 

Excessive  damages  ] — 6.  In  an  ac- 
tion of  trespass  quare  clausum  f regit, 
the  court  will  interfere  when  the  dam- 
ages are  manifestly  excessive.  Jeffers 
v.  Markland,  677. 

Statute  of  Frauds.] — 7.  An  agree- 
ment to  enter  upon  and  clear  land, 
and  take  the  wood  after  it  is  cut 
down  in  payment  of  the  labour  is  not 
for  an  interest  in  lands  within  the 
Statute  of  Frauds ;  and  the  person 
clearing  the  land  may  maintain  tres- 
pass against  the  owner  of  the  land  for 
taking  away  the  wood  after  it  is  cut 
down,  although  he  has  no  possession 
in  the  land  to  enable  him  to  maintain 
trespass  quare  clausum  f regit.  Ham- 
ilton v,  McDonell,  720. 

TROVER. 

See  Partnership,  1. 

1.  Queer e  —Whether  the  evidence  of 
the  Secretary  of  the  Province,  that  it 
appears  by  an  entry  in  his  own  hand- 
writing, in  a  book  kept  for  such  entries, 
that  a  patent  was  delivered  to  A.  and 
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that  he  therefore  felt  sure  it  was  de- 
livered  to  A.  or  his  servant,  (but  has 
no  recollection  of  it,)  is  sufficient  to 
charge  A.  in  trover  with  the  posses- 
sion of  such  patent?  And  whether,  if 

A.  obtained  this  without  any  direction 
or  authority  from  the  grantee  of  the 
crown,  but  from  the  direction  of  some 
public  officer  to  the  secretary  to  de- 
liver to  A.  such  patents  as  he  should 
require,  such  obtaining  possession  of 
the  patent  was  tortious  and  afforded 
evidence  of  a  conversion  at  that  time'? 
Hampton  v.  Boulton,  23. 

2.  A.  lent  a  horse  to  B.  for  a  spe- 
cial purpose,  and  while  B.  was  using 
him,  consistent  with  such  lending,  the 
horse  was  accidentally  hurt,  and  conse- 
quently left  at  a  public  stable,  of  which 

B.  gave  A.  immediate  notice.  A., 
having  seen  the  horse,  refused  to  take 
him,  and  went  to  B's  residence  (20 
miles  from  where  the  horse  was  left,) 
and  demanded  him  back  sound  as  re- 
ceived. Held,  that  B.'s  non-delivery 
of  the  horse  after  thus  demanded  did 
not  furnish  evidence  of  a  conversion, 
and  that  A.  could  not  sustain  an  action 
of  trover  for  his  value  under  the  cir- 
cumstances.    Wells  v.  Crew,  209. 

Conversion — Deman  d.  ] — 3 .  W  h  e  re 
a  demand  is  necessary  in  trover  to 
prove  a  conversion,  if  it  be  verbal, 
the  answer  must  be  positive ;  and 
where  a  verbal  demand  was  made  on 
the  defendant  while  driving  at  a  dis- 
tance from  his  house,  where  the  pro- 
perty demanded  was,  and  no  answer 
was  returned,  Held,  no  evidence  of 
a  conversion.  McLean  v.  Graham, 
741. 

 4  

USURY. 

See  Bills  of  Exchange,  14. — New 
Trial,  2. — Witness,  4. 

VACANT  POSSESSION. 
See  Ejectment,  1. 
5h 


VARIANCE. 
See  Bail,  4. — Libel,  4. 

In  trespass  for  mesne  profits,  brought 
by  husband  and  wife,  alleging  a  joint 
recovery,  it  appeared  the  recovery  in 
ejectment  was  by  the  wife  alone. 
Held,  a  fatal  variance.  Ashton  and 
ivife  v.  Keesar,  328. 

VOIR  DIRE. 
See  Witness,  2. 


WAIVER. 
See  Irregularity,  2. — Jury,  1. 


WARRANT. 

See  Sheriff,  1  &  2. 


WASTE. 

Waste — 6  Edward  I.  ch.  5.] — An 
action  on  the  case  for  waste  may  be 
brought,  under  6  Edward  I.  ch.  5,  by 
him  in  remainder  for  life  or  years ;  and 
where  land  was  devised  for  life,  with 
a  reservation  of  the  oak  timber  thereon, 
it  was  held  that  a  power  to  dispose  of 
other  descriptions  of  timber  was  not 
thereby  implied,  and  that  the  tenant 
for  life  was  guilty  of  waste  in  dispos- 
ing of  such  other  timber.  Mary 
Tayler  v.  Jane  Tayler,  501. 

WEEKLY  ALLOWANCE. 
See  Insolvent. 


WELLAND  CANAL. 

1.  The  Welland  Canal  Company 
may,  on  assumpsit,  recover  tolls  for 
the  use  of  the  short  canal  at  the 
mouth  of  the  River  Welland  which 
unites  that  river  with  the  River  Nia- 
gara near  Chippewa,  as  that  short 
canal  forms  a  part,  of  the  Welland 
Canal.  The  Welland  Canal  Com- 
pany v.  Warren  et  al.,  20. 

VOL.  IV. 
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Welland  Canal — 4  Geo.  IV.  ch., 
17.]— 2.  The  Welland  Canal  Com- 
pany have  power,  under  their  charter 
(4  Geo.  IV.,  ch/  17,  sec.  3),  to  let 
surplus  water  out  of  the  canal  in  time 
of  flood ;  and  no  action  can  be  main- 
tained for  any  damage  done  thereby 
if  the  act  was  necessary  for  the  pre- 
servation of  the  canal.  Griffiths  v. 
Welland  Canal  Company,  686.. 


WILL. 

See  Devise,  1. 

WITNESS. 

See  New  Trial,  9. 

1.  In  an  action  by  A.  against  C, 
B.  is  a  competent  witness  to  prove 
that  he  was  copartner  with  A.  in  the 
transaction  out  of  which  the  action 
arose,  and  that  C.  had  paid  him. 
Wilson  v.  Stevens,  321. 


2.  If  a  witness  be  objected  to  as 
interested,  and  on  voir  dire  denies 
any  interest,  other  witnesses  may  be 
called  to  prove  that  he  is  incompetent. 
Thrasher  v.  Tulloch,  326. 

3.  A  joint  contractor  with  the  de- 
fendant, not  joined  in  the  action,  may 
be  witness  for  the  plaintiff,  and  a  re- 
lease (though  unnecessary)  given  by 
the  plaintiff  to  him  immediately  before 
the  trial  to  enable  him  to  give  testi- 
mony, will  not  operate  as  a  discharge 
of  the  defendant,  unless  pleaded  puis 
darrein  continuance,  Boyce  v.  Park 
et  al.,  508. 

Debtor,  as  a  witness,  proving  his 
|  oiv n  deed  void  for  usury.']—-  In  an 
ejectment  brought  by  a  sheriff's  ven- 
dee of  lands,  sold  on  an  execution 
against  a  purchaser  from  the  debtor 
before  execution,  in  which  it  was 
contended  that  the  deed  to  the  defen- 
dant was  usurious — Held,  that  the 
debtor  was  a  competent  witness  to 
prove  the  usury.  Doe  ex  dem.  Spring- 
sted  v.  Hopkins,  579. 
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